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No.  11,511 

IN  THE 

United  States  Circuit  Court  of  Appeak 

For  the  Nmth  Circuit 


Sam  Richard  Shockley  and  Miran 

Edgar  Thompson, 

Appellants, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

There  ave  two  separate  appeals  involved  in  the 
above  entitled  cause.  Sam  Richard  Shockley  on  De- 
cember 24,  1946,  tiled  a  notice  of  appeal  to  this  Court 
from  a  judgment  of  the  United  States  District  Court 
for  the  Northern  District  of  California  entered  on 
December  21,  1946,  adjuduing  liim  to  be  guilty  of  the 
crime  of  murder  in  the  first  degree  and  sentencing 
him  to  suffer  the  death  penalty.  (T.  89-96.)  Miran 
Edgar  Thompson  on  December  30,  1946,  filed  a  notice 
of  appeal  to  this  Court  from  a  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of 
California  entered  on  December  21,  1946,  adjudging 
him  to  be  guilty  of  the  crime  of  murder  in  the  first 


degree  and  sentencing  him  to  suffer  the  death  penalty. 
(T.  91)  (T.  121-125.) 

The  Grand  Jury  for  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California  on  June  19,  1946,  returned  an  in- 
dictment against  the  Appellants  and  Clarence  Victor 
Carnes  charging  them  with  having  on  the  2nd  day  of 
May,  1946,  at  the  United  States  Penitentiary  at  Alca- 
traz  Island,  California,  a  place  I'eserA^ed  for  the  exclu- 
sive use  of  the  United  States  and  under  the  exclusive 
jurisdiction  thereof  and  within  this  Division  and  Dis- 
trict, murdered  AVilliam  A.  Miller,  who  was  at  said 
time  an  employee  of  the  United  States  Penitentiary 
at  Alcatraz  Island,  California,  and  engaged  in  the 
performance  of  his  official  duties.  (T.  2-3.)  On  July 
23,  1946,  the  defendants  named  in  the  foregoing  indict- 
ment aijpeared  in  Court  with  their  counsel,  James  E. 
Bums,  and  entered  a  plea  of  not  guilty  to  the  indict- 
ment. (T.  42.) 

The  United  States  District  Court  for  the  Southern 
Division  of  the  Northern  District  of  California  had 
jurisdiction  to  try  the  defendants  for  this  offense  be- 
cause William  A.  Miller,  an  employee  of  a  United 
States  Penal  Institution,  while  engaged  in  the  per- 
formance of  his  official  duties,  was  mui'dered  by  the 
defendants  at  Alcatraz  Island,  California,  a  jjlace  re- 
served for  the  exlusive  use  of  the  United  States  and 
under  the  exclusive  jurisdiction  thereof  and  within 
this  Division  and  District,  on  May  2,  1946.  (T.  18 
USCA,  Sec.  253;  T.  28  USCA,  Sec.  41,  Sub.  2;  T. 
18  USCA,  Sec.  451,  Sub.  3.) 


The  defendant,  Clarence  Victor  Carnes,  was  con- 
victed of  murder  in  the  first  degree,  without  capital 
punishment,  and  is  not  appealing  from  the  judgment 
rendered  upon  said  verdict. 

The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth. Circuit  has  jurisdiction  to  review  the  judgments 
in  question  upon  the  appeals  taken  by  the  above  named 
appellants.  (1\  28  USCA,  Sec.  225.) 


STATEMENT  OF  THE  CASE. 
On  May  2,  1946,  William  A.  Miller  w^as  senior 
officer  or  instructor,  employed  at  the  United  States 
Penitentiary,  Alcatraz  Island,  California.  He  was  as- 
signed at  that  time  to  duty  on  the  ground  floor  of  the 
main  cell  house.  His  duties  kept  him  at  the  west  end 
of  the  cell  house  most  of  the  time.  (T.  204-207.) 

The  main  cell  house  is  located  in  a  building  approxi- 
mately 215  feet  long,  extending  in  an  easterly  and 
westerly  direction.  It  contains  three  cell  blocks.  The 
first  cell  block  ''Block  A"  is  on  the  northerly  side  of 
the  main  cell  house  and  does  not  cover  the  entire 
length  of  the  building.  It  is  apj^roximately  125  feet 
long.  South  of  Cell  Block  A  and  parallel  with  it  there 
is  another  cell  block  called  "Cell  Block  B".  This  cell 
blocks  extends  the  entire  length  of  the  main  cell  house 
and  is  180  feet  long.  South  of  this  cell  block  and 
parallel  with  it  is  another  cell  block  "Cell  Block  C' 
This  cell  block  extends  the  entire  length  of  the  main 
cell  house.  Each  of  the  three  cell  blocks  contains  three 


tiers,  each  tier  being  8  feet  in  height.  Between  Cell 
Block  B  and  Cell  Block  C  there  is  an  alleyway  ex- 
tending tlie  entire  length  of  the  main  cell  building, 
approximately  14  feet  in  width  and  known  as  ''Broad- 
way."   (T.  276-277.) 

There  is  a  southern  wall  of  the  main  cell  building 
which  houses  Cell  Blocks  A,  B  and  C.  It  is  a  concrete 
wall  extendmg  from  the  floor  to  the  ceiling,  with  the 
exception  that  in  the  comer  of  this  wall  there  is  a 
doorway  leading  into  the  prison  library.  On  the  south 
side  of  this  concrete  wall  is  located  Cell  Block  D. 
There  is  a  door  passing  through  this  concrete  wall 
near  its  westerly  end  i3ermitting  entrance  from  the 
main  cell  house  into  Cell  Block  D  (T.  277-278.)  Cell 
Block  1)  is  known  as  the  isolation  section.  It  has  cells 
on  one  side  only,  the  northerly  side.  There  are  three 
tiers  in  the  D  Cell  Block,  each  containing  fourteen 
cells.  The  cells  face  towai'ds  the  south  side  of  the 
building.  At  the  west  end  of  the  main  cell  house  is  a 
gun  gallery  extending  across  the  entire  west  end  of 
the  cell  house  and  D  Cell  Block.  The  lower  level  of 
this  gun  gallery  is  approximately  10  feet  from  the 
floor  of  the  cell  house  and  the  floor  of  D  Cell  Block. 
There  is  no  connection  between  the  gun  gallery  and 
the  floor  of  the  main  cell  house  and  D  Cell  Block, 
except  a  post  here  and  there  for  supporting  purposes. 
The  west  gam  gallery  consists  of  two  narrow  walk- 
ways, one  above  the  other,  the  first  or  lower  bemg 
approximately  ten  feet  from  the  floor  of  the  cell 
house  and  the  upper  being  approximately  ten  feet 
above  the  lower  walkwav.  x\t  the  base  of  the  walkway 


is  a  steel  sheet  which  varies  from  39  to  41  inches  in 
width.  The  west  gun  gallery  in  its  entirety  is  approxi- 
mately 125  feet  long,  of  which  ninety  feet  is  in  the 
main  cell  house  area  and  35  feet  beyond  the  concrete 
wall  and  in  the  D  Cell  house  area.  The  steel  shield 
rises  vertically  from  the  tloor  of  each  walkway  of  the 
west  gun  gallery  to  form  a  pi'otective  shield  about  39 
inches  above  the  flooring.  Above  the  steel  shield  round 
bars  rise  vertically,  the  average  distance  between  them 
being  5  to  5^1.  inches.  They  rise  and  are  supported  by 
rectangular  steel  bars  w^iich  furnish  supjjort  and  sta- 
bility to  them.  The  steel  bars  go  from  the  lower  level 
of  the  west  gmi  gallery  to  the  upper  level  of  the  west 
gun  gallery,  and  when  they  approach  a  point  approxi- 
mately 7  feet  from  the  floor  of  the  west  gun  gallery, 
top  level,  they  bend  inward  toward  the  west  wall  of 
the  building  in  order  to  form  a  protective  covering 
over  the  top  of  the  gun  gallery  to  prevent  access  into 
the  gallery  from  above.  Access  to  the  west  gun  galler}^ 
is  gained  by  a  doorway  from  the  outside  of  the  ])rison 
buildings.  It  is  near  the  southwest  corner  of  the 
building.  This  door  leads  into  a  barred  cage-like 
structure  in  which  there  is  a  ladder  or  steel  stairway, 
giving  access  to  the  lower  level  of  the  west  gun  gallery 
from  the  main  floor  of  the  building.  This  is  the  only 
access  to  the  lower  gun  gallery  from  the  outside  of  the 
building.  There  is  a  double  door  leading  into  this 
cage-like  structure,  the  outer  door  being  a  barred 
door,  locked,  and  the  inner  door  being  a  solid  steel 
door  with  a  glass  aperture  at  about  eye  level.  When 
you  pass  into  this  cage  from  the  outside  of  the  build- 


ing,  you  are  approximately  12  feet  from  the  foot  of 
the  ladder.  The  ladder  is  to  your  right  or  to  the 
south.  On  each  level  of  the  west  gun  gallery,  there  is 
a  doorway  at  the  place  where  the  concrete  wall,  sep- 
arating "D  Block"  from  the  main  cell  house  would 
be,  if  it  was  extended  across  to  the  west  end  of  the 
building.  They  are  small  doors  made  of  a  sound- 
IDroofing  ty])e  of  material,  which  are  used  to  ])revent 
drafts  and  noises  from  passing  from  one  cell  house  to 
another.  There  is  no  lock  on  the  doors.  They  are 
just  swinging  doors,  swinging  towards  the  D  Cell 
House.  The  walkways  in  the  west  gmi  gallery  on  the 
lower  and  ujjper  tiers  vary  in  width  from  39  inches 
to  41  inches.  (T.  278-282.) 

There  is  a  gun  gallery  at  the  east  end  of  the  main 
cell  house.  It  is  constructed  similar  to  the  west  gun 
galley,  except  that  the  west  gun  gallery  has  two  short 
extensions  about  30  or  35  feet  long  on  the  south  wall 
of  the  D  Cell  Block  area.  There  are  no  such  exten- 
sions on  the  east  gun  gallery,  which  extends  only 
across  the  main  cell  house  and  does  not  extend  be- 
yond the  concrete  wall  over  to  the  B  Cell  Block.  (T. 
282.) 

There  are  two  stairways  leading  from  the  lower 
tier  of  the  west  gun  galleiy  to  the  upper  tier.  One  is 
located  at  the  southwest  corner  directly  above  the 
stairway  which  leads  from  the  main  level  to  the  first 
tier.  The  other  stairway  is  toward  the  northwest 
corner  of  the  building  and  is  about  20  feet  from  the 
northwest  corner  of  the  main  cell  house.  At  the  west 
end  of  the  main  cell  house  there  is  a  doorway  leading 


into  tlio  mess  hall  and  kitchen.  It  is  at  the  end  of 
what  is  called  "Broadway,"  namely,  the  passageway 
between  the  B  Cell  Block  and  C  Cell  Block  in  the 
main  cell  house.  It  leads  to  the  dining-room  and 
kitchen  and  the  doorway  and  stairway  to  the  hospital 
are  in  that  area.  (T.  283.)  The  hospital  is  located  on 
the  second  floor  of  the  portion  of  the  building  which 
serves  as  the  dining-hall  and  kitchen.  The  dining-hall 
and  kitchen  are  on  the  same  leA^el  as  the  cell  house. 
At  the  northwest  corner  of  the  main  cell  house  there 
is  a  doorwa}'  leading  to  the  basement.  It  is  covered 
with  a  grille  and  bar-work  extending  up  to  and  near 
the  floor  of  the  west  gun  gallery.  In  the  basement, 
which  is  underneath  the  main  cell  house,  there  is  a 
barber  shop  and  shower  room  and  clothing  room  and 
a  music-practice  room.  At  the  east  end  of  the  main 
cell  house  there  is  a  door  leading  from  the  adminis- 
trative offices  into  the  main  cell  house.   (T.  283-284.) 

On  May  2,  1946,  at  1 :30  P.  M.,  William  A.  Miller, 
the  decedent,  was  on  duty  at  the  west  end  of  the  main 
cell  house.  Ernest  B.  Lageson  was  also  a  Guard  on 
duty  in  the  main  cell  house.  At  that  time.  Guard 
Lageson  left  the  main  cell  house.  The  only  inmate 
out  of  his  cell  in  the  main  cell  house  at  that  time  was 
Bernard  Coy,  whose  cell  was  in  B  Block.  He  was  a 
magazine  ordei'ly  and,  as  such,  it  was  his  duty  to  pick 
up  the  magazines  in  the  morning  that  were  left  in  the 
cell  bars  and  to  re-arrange  them  in  their  regular  mag- 
azine routes  and  to  re-deliver  them  to  the  inmates  for 
an  evening  reading.  There  were  approximately  fifty 
imiiates  in  their  cells  in  the  main  cell  block  at  that 
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time.  One  of  the  iiiniates  was  Clarence  Victor  Carnes, 
who  was  celled  in  B  Block.  Inniate,  Miran  Edgar 
Thompson,  was  celled  in  0  Block,  in  the  main  cell 
house  at  that  time.  Inmate,  Josepli  Paul  Cretzer, 
was  celled  in  C  Block.  Inmate,  Sam  Shockley,  was 
celled  in  D  Block.  Guard  Lageson  left  the  main 
cell  house  at  that  time,  leaving  Miller,  the  only  guard 
in  the  main  cell  house.  (T.  613-614-615.)  At  2:15 
P.  M.  on  that  day  Robert  C.  Bristow,  employed  as 
culinary  supervisor  in  the  Alcatraz  Penitentiary,  en- 
tered the  east  end  of  the  main  cell  house  from  the 
front  office  and  started  down  the  corridor  knovsn  as 
"Broadway,"  between  B  and  C  Blocks,  toward  the 
kitchen.  When  he  arrived  near  the  gate  leading  into 
the  dining  room,  at  the  west  end  of  the  main  cell 
house,  he  saw  an  officer's  trousei^  and  some  keys  lying 
on  the  floor.  He  stepped  back  and  looked  up  into  the 
west  gmi  gallery  and  saw  inmate.  Coy,  waving  his 
arm  over  the  side  of  the  gun  gallery.  On  his  right, 
between  the  end  of  B  Block  and  the  stairs  going  down 
to  the  shower  room  was  Inmate  Carnes,  and  on  top  of 
the  stairway  leading  down  to  the  shower  room  was 
Inmate  Hubbard.  Inmate  Hubbard  was  employed  in 
the  kitchen  which  is  immediately  west  of  the  main  cell 
block.  (T.  618,  T.  709.)  Carnes  moved  over  to  the 
witness,  Bristow,  and  told  him  to  stand  over  out  of 
sight  of  anybody  who  happened  to  be  up  around  the 
other  end  of  Broadway  by  the  end  of  C  Block,  and 
then  Carnes  moved  him  away  from  the  telephone, 
Ijutting  his  arm  around  him.  Carnes  had  a  sharp  in- 
strument in  his  hand  and  put  it  against  Bristow 's 


throat.  Carnes  said  ''Move  over  here."  Bristow 
moved  over  between  the  end  of  C  Block  and  the  gun 
g-allery  out  ot*  siglit  of  Broadway.  After  he  moved 
over,  lie  saw  Inmate  Coy  pass  a  gun  down  to  Hubbard 
and  Coy  hollered  down  to  Carnes  to  put  Bristow  in  the 
cell.  Carnes,  still  holding  the  instrument  in  his  hand, 
placed  Bristow  in  the  end  cell  of  C  Block,  normally 
used  as  an  officers'  toilet,  being  cell  No.  404.  When 
Bristow  got  iiito  the  cell,  Guard  William  A.  Miller 
nnd  two  imnates,  Moyle  and  Egan,  were  already  in 
the  cell.  Miller  was  just  standing  inside  the  cell.  He 
had  on  his  shirt  and  his  underwear.  His  hands  were 
tied  behind  him.  Shortly  after  Bristow  was  put  in 
the  cell.  Custodial  Officer  Burdett,  who  had  been  sta- 
tioned in  tlie  kitchen,  was  also  jmt  in  the  cell;  then 
Guard  Corwin,  who  was  stationed  in  D  Block  was 
put  in  the  cell ;  then  Guard  Lageson  was  put  in  the 
cell.  Bristow  recognized  Inmates  Coy,  Cretzer,  Shock- 
ley  and  Carnes  outside  the  cell  when  these  different 
men  were  j)ut  in  it.  Hubbard  was  running  up,  back 
and  forth  in  front  of  the  cell,  with  a  rifle  in  his  hand. 
Cretzer  had  a  .45  automatic  in  his  hand.  After 
Canies  put  Bristow  in  the  cell,  he  took  an  officer's 
club.  He  was  walking  back  and  forth  in  front  of  the 
cell.  Coy  tried  to  lock  the  door  of  the  cell  after  he  had 
them  all  in  there.  Cretzei'  asked  Lageson  what  key 
opened  ihv  outside  gate  leading  into  the  yard,  but 
Lag(^s()n  would  not  tell  him.  He  said  he  did  not  know 
v/hich  one.  Inmates  Moyle  and  Egan  asked  Cretzer 
and  Coy  to  i-emove  them  to  another  cell  and  they 
moved  tlicm  toward  the  east  end  of  C  Block.    Coy, 
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Cretzer  and  Shockle}'  then  moved  the  guards  into  the 
next  cell ;  that  would  be  403.  Shortly  after  they  moved 
the  guards  into  that  c(41,  Captain  Weinhold  was 
brought  into  the  cell.  (T.  474-486.)  As  Captain  Wein- 
hold was  being  ])]aced  in  the  cell,  Shockley  struck  at 
him  with  his  fist.  (T.  1052.) 

Subsequently,  in  the  neighborhood  of  2:15  or  2:20 
P.  M.,  Joseph  H.  Simpson,  lieutenant  of  the  custodial 
force  of  the  Alcatraz  Penitentiary,  entered  the  east 
end  of  the  main  cell  house  and  proceeded  toward  the 
west  end  of  Broadway.  He  was  seized  by  Defendant 
Thompson,  who  was  armed  with  a  rifle,  by  Cretzer 
who  was  armed  with  a  .45  automatic  pistol,  and  by 
Shockley  who  had  a  wrench  or  club  in  his  hand. 
Robert  Baker,  the  mail  censor  at  the  penitentiary, 
was  with  Simpson.  Thompson,  Carnes,  Cretzer, 
Shockley  and  Coy  took  Guards  Simpson  and  Baker  to 
the  south  side  of  C  Block  and  placed  them  in  the  third 
cell,  No.  402.  (T.  784-788.)  Later,  Carl  W.  Sundstrum, 
the  record  clerk  of  the  ])enitentiary,  was  put  in  that 
cell  by  Shockley  and  Cretzer.  Cretzer  had  a  .45  auto- 
matic and  Shockley  had  a  wrench  or  club  in  his  hand. 
As  Guard  Sundstrum  came  up  to  the  door  of  the  cell, 
Shockley  hit  him  a  few  times  in  the  face  with  his  fist. 
Sundstrum  was  compelled  to  take  his  trousers  off;  a 
billfold  fell  out  of  his  pocket  and  Cretzer  asked  for  it 
and  took  the  money  out  of  the  billfold.  (T.  790.) 

Burt  A.  Burch  was  on  May  2,  1946,  a  custodial 
officer,  assigned  to  the  west  gun  gallery  from  8:00 
A.  M.  to  4:00  P.  M.  He  was  armed  with  a  .3006 
Springfield  rifie  with  fifty  romids  of  ammunition  and 
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a  .45  caliber  Colt  automatic.  He  also  had  in  his  pos- 
session certain  keys  to  doors  in  the  cell  blocks.  (T. 
406-407.)  At  about  2:00  o'clock  he  was  in  D  Block 
section  of  the  west  gun  gallery,  on  the  lower  tier.  He 
walked  in  a  northerly  direction  toward  the  wooden 
door  which  separates  the  D  Block  from  the  C  Block 
in  the  gun  gallery.  As  he  appi'oached  the  door,  it  was 
violently  swung  towai'd  him.  Inmate  Coy,  dressed  in 
his  midei-wear,  jimijoed  through  the  door  and  attacked 
Burcli,  knocking  him  down  and  beating  him  about  the 
head  and  grabbing  the  rifle.  Burch  was  knocked  un- 
conscious by  Coy.  (T.  408-411.)  This  was  on  the  D 
Block  side  of  the  lower  tier  of  the  west  gun  gallery. 
Coy  had  entered  the  west  gun  gallery  by  spreading 
the  bars  that  extended  over  the  top  of  the  gallery  at 
its  northerly  extension  at  the  end  of  the  main  cell 
block.  For  that  purpose,  he  had  used  plungers  from 
the  toilet  fixtures,  which  were  later  found  on  the  floor 
of  the  gmi  gallery  beneath  the  bent  bars.  When 
Burch  revived  consciousness,  he  was  in  the  cell  house 
side  of  the  lower  tier  of  the  west  gun  gallery,  ten  or 
twelve  feet  beyond  the  door  where  he  had  been  struck. 
His  hands  were  tied  behind  him  with  his  necktie.  He 
was  tied  to  an  electric  conduit  pipe  which  comes  out 
of  the  wall  jn-obably  four  feet  n]^  and  extends  down 
the  wall.  He  was  tied  to  that  conduit  pipe  with  a  cord 
around  his  neck.  He  was  alone  in  the  gun  gallery  and 
his  rifle,  pistol  and  ammunition  were  gone.  (T.  411- 
413.)  He  had  on  his  underwear  and  shirt.  His  uiii- 
form  and  shoes  were  gone.  Coy  was  gone.  The  keys 
were  also  gone.   On  the  evening  of  May  2,  1946,  other 
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guards  succeeded  in  getting  into  the  west  gun  gallery 
through  the  door  from  outside  the  building  and  found 
Burch  in  the  gallery.  Burch  was  then  in  the  main 
cell  house  side  of  the  west  gun  gallery.  (T.  421.)  He 
was  relieved  from  the  gun  gallery  on  the  following 
night,  Friday,  May  3,  1946,  between  nine  and  ten 
o'clock.  At  the  time  he  was  knocked  unconscious  by 
Coy,  his  rifle  was  loaded  in  the  magazine  with  five 
cartridges.  Besides  those  five  cartridges,  he  had  forty- 
five  others,  making  a  total  of  fifty  rounds  of  ammuni- 
tion. (T.  427.)  At  the  time  he  was  knocked  uncon- 
scious by  Coy,  he  had  also  a  Colt  automatic  pistol, 
having  one  shell  in  the  barrel  and  six  in  the  clip.  In 
addition  to  that,  he  had  two  fully  loaded  clips  contain- 
ing seven  shells  each.  (T.  428.) 

While  Guards  Miller,  Burdett,  Corwin,  Bristow  and 
Lageson  were  in  the  second  cell,  No.  403,  Thompson, 
Shockley,  Cretzer,  Cames,  Hubbard  and  Coy  were 
outside  the  cell.  Cretzer  asked  Guard  Miller  for  his 
keys  and  Miller  gave  him  a  ring  of  keys.  The  inmates 
named  then  went  over  to  the  door,  leading  into  the 
outside  courtyard  and  tried  to  get  out.  Key  No.  107, 
which  opened  that  door,  had  been  given  to  Burdett  by 
Guard  Miller,  when  they  were  in  the  first  cell  or  the 
officers'  toilet  and  Bui'dett  put  it  on  the  floor  near  the 
wall  under  a  bench  in  Cell  No.  404.  The  inmates  came 
back  to  the  second  cell  a  nimiber  of  times,  and  Coy 
asked  what  key  opened  the  door,  leading  to  the  yard, 
and  Miller  told  him,  107.  The  inmates  were  all  looking 
for  the  107  key.  (T.  722-723-724.)  At  about  this  time, 
the  prison  siren  went  off.    Inmates  Cretzer,  Games, 
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Thom]jsoii  and  Shockley  were  outside  the  cell  where 
the  guards  named,  with  Captain  Weinhold,  were  then 
confined.  Oretzer  had  a  .45  automatic,  Carnes  had  a 
club  and  Shockley  had  no  weai)on  at  this  time.  Cap- 
tain Weinhold  spoke  to  Cretzer  saying:  ''Cretzer,  tell 
your  boys  not  to  go  outside;  if  the.y  do  they  will  get 
hurt.'^  Cretzer  ]-oi)lied,  ^'You  mean  they  will  get 
killed,  don't  you?"  Shockley  said,  "We  are  going  to 
kill  all  of  you;  kill  all  the  sons  of  bitches."  Then 
Thompson  spoke  up  and  said,  ''Yes,  we  want  no  living 
witnesses."  Cretzer  was  speaking  to  Captain  Weinhold. 
He  said,  "You  are  going  to  be  the  first  one  to  die,  the 
first  son  of  a  bitch  to  die,"  and  then  he  shot  him.  He 
then  shot  Corwin  and  Miller.  Bristow  was  not  hit,  but 
fell  to  the  floor.  Lageson  and  Burdett  were  sitting  on 
the  bed  at  the  side  of  the  cell.  Cretzer  shot  at  Lageson 
and  Lageson  fell  over.  Cretzer  fired  one  shot  at  Burdett 
and  missed.  They  all  fell  to  the  floor  and  played  dead. 
(T.  488-490.)  Then  Cretzer  went  to  the  next  cell,  the 
third  cell,  which  was  No.  402,  in  which  Guards  Sund- 
strum,  Baker  and  Simpson  had  been  placed.  Cretzer 
fired  a  number  of  shots  into  that  cell,  wounding  Baker 
and  Simpson.  Cretzer  then  came  back  to  the  second 
cell,  No.  403.  Shockley  looked  into  this  cell  and  he 
saw  Lageson  sitting  on  the  toilet  seat  in  the  cell  and 
said,  "There's  one  son  of  a  bitch  that  hasn't  even 
been  hurt."  Cretzer  brought  up  his  .4.5  to  shoot 
Lageson  and  the  gun  snapped;  it  was  empty,  so  he 
released  that  clij)  and  inserted  another  clip  and  said, 
"I  am  sorry,  Mr.  Lageson,"  and  fired.  As  he  fired, 
Lageson  fell  forward  on  Bui'dett  on  the  bed  and  pre- 
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tended  that  he  had  been  struck.  The  bullet  grazed  his 
face.  (T.  724-727.)  Inmates  Cretzer,  Carnes,  Thomp- 
son and  Shockley  then  walked  away  from  the  cell 
toward  the  end  of  the  cell  block,  west.  (T.  727,  T.  549- 
551,  T.  627-630,  T.  792-793,  T.  842,  T.  885-886-887, 
T.  1055-1056-1057.) 

The  guards  were  rescued  from  the  cells  in  which 
they  had  been  placed  by  the  inmates  late  in  the  night 
of  May  2,  1946.  Guard  William  A.  Miller  died  at  the 
Marine  Hos])ital,  San  Francisco,  on  the  following 
morning.  The  officials  of  the  prison  succeeded,  early 
m  the  evening  of  May  2,  1946,  in  getting  guards  into 
the  west  gun  gallery  through  the  outside  door  at  the 
southwest  corner  of  the  building.  A  nmnber  of  guards 
were  womided  while  making  their  way  up  the  stair- 
way to  the  lower  tier  of  the  gun  gallery.  Guard  Har- 
old Stites  was  killed  while  in  the  west  gun  gallery. 
When  the  prison  officials  succeeded  in  getting  control 
of  the  corridors  of  the  main  cell  block  and  of  D  Block, 
by  controlling  the  east  and  west  gmi  galleries,  Inmates 
Cretzer,  Coy  and  Hubbard  took  refuge  in  the  utilit}^ 
corridor  between  the  northerly  and  southerly  tiers  of 
cells  of  C  Block.  They  were  killed  in  this  corridor 
and  their  dead  bodies  were  fomid  on  the  morning  of 
Saturday,  May  4,  1946. 
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ARGUMENT. 

(a)  ADDRESSED  TO  THE  POINTS  RAISED  BY  APPELLANT. 
SAM  RICHARD  SHOCKLBY. 

I. 

The  motions  of  the  defendants  to  dismiss  the  indictment  were 
properly  denied. 

On  July  9,  1946,  defendants,  Sam  Richard  Shockley 
and  Miran  Edgar  Thompson,  through  their  attorney, 
James  E.  Burns,  filed  in  the  United  States  District 
Court  a  motion  that  the  indictment  returned  against 
the  defendants  be  dismissed  on  the  following  grounds: 

(1)  The  indictment  was  founded  and  returned 
upon  illegal  and  incompetent  evidence  only  and  that 
no  competent  evidence  was  submitted  to  the  Grand 
Jury  establishing  the  commission  of  the  offense  set 
forth  in  said  indictment  or  any  lesser  offense  included 
therein. 

(2)  The  indictment  is  duplicitous  in  that  it 
charges  in  one  count  two  distinct  and  separate  of- 
fenses, to-wit:  The  murder  in  the  first  degree  of  a 
federal  officer  in  violation  of  Title  18,  U.S.C.A.,  Sec- 
tion 253,  and  in  the  same  count  a  charge  of  murder 
m  the  first  degree  at  or  on  a  place  reserved  for  the 
exclusive  use  of  the  United  States  and  imder  the 
exclusive  jurisdiction  thereof  in  violation  of  Title  18, 
U.S.C.A.,  Sections  451  and  452.  (T.  20.) 

The  Govermnent  filed  an  opposition  to  this  motion 
to  dismiss.  (T.  27-28.)  James  E.  Burns  submitted  an 
affidavit,  executed  ])y  himself,  in  support  of  the  mo- 
tion.   (T.   21-27.)     A   coimter-affidavit   bv   Frank   J. 
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Heiinessy  in  opposition  to  the  granting  of  the  motion 
was  filed  on  July  16,  1946.  (T.  29.)  An  examination 
of  the  affidavits  will  show  that  no  grounds  were 
offered  in  support  of  the  motion  as  to  the  first  para- 
graph of  the  motion  to  dismiss,  namely,  that  illegal 
and  incompetent  evidence  only  and  no  competent 
evidence  was  submitted  to  the  Grand  Jury.  No  re- 
porter was  present  at  the  session  of  the  Grrand  Jury 
at  which  the  indictment  was  returned  and  no  tran- 
script of  the  evidence  was  taken  at  that  session  of  the 
Grand  Jury.    (T.  29.) 

As  to  the  second  paragraph  of  the  motion  to  dismiss, 
the  defendants  are  charged  in  the  indictment  with  a 
single  offense,  namely,  that  on  the  2nd  day  of  May, 
1946,  at  the  United  States  Penitentiary  at  Alcatraz 
Island,  California,  they  murdered  William  A.  Miller, 
an  employee  of  a  United  States  Penal  Institution  at 
Alcatraz  Island,  California,  while  engaged  in  the  per- 
formance of  his  official  duties  as  such  custodial  offi- 
cer. (T.  2-3.)  These  allegations  constituted  a  murder 
commiitted  in  violation  of  Title  18,  U.S.C.A.,  Section 
253.  There  is  but  a  single  oft'ense  charged,  namely,  the 
killing  of  a  federal  officer.  The  fact  that  the  killing 
took  place  at  Alcatraz  Island,  a  place  reserved  for 
the  exclusive  use  of  the  United  States  and  under  the 
exclusive  jurisdiction  thereof,  does  not  in  any  way 
make  the  indictment  duplicitous.  The  niling  of  the 
trial  Court  denying  the  motion  to  dismiss  the  indict- 
ment was  therefore  properly  made. 
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II. 

The  motions  of  the  defendants  for  a  separate  trial  were  properly 
denied. 

On  July  9,  1946,  the  defendants  filed  a  motion  for  a 

severance  for  purpose  of  trial  through  their  attorney, 

James  E.  Burns.  (T.  6-7.)    Opposition  to  this  motion 

was  filed  by  the  Government.  (T.  37.)  James  E.  Burns, 

the  attorney  for  the  defendants,  filed  an  affidavit  in 

support  of  this  motion  and  Frank  J.  Hemiessy  filed 

an  affidavit  in  opposition  to  the  granting  of  it.    On 

July  18,  1946,  A.  F.  St.  Sure,  United  States  District 

Judge,  denied  the  motions  of  the  defendants  for  a 

severance  for  purpose  of  trial.  (T.  41.) 

On  September  7,  1946,  James  E.  Burns,  as  attorney 
for  defendants  Sam  Richard  Shockley  and  Clarence 
Victor  Carnes,  made  another  motion  that  they  be 
granted  a  trial  separate  and  apart  from  their  co- 
defendant,  Miran  Edgar  Thompson.  This  motion  was 
supported  by  an  affidavit  of  James  E.  Bums.  (T.  43- 
47.)  An  opposition  to  the  granting  of  the  motion  was 
filed  by  the  Government  on  September  11,  1946.  This 
opposition  was  supported  by  the  affidavit  of  Frank  J. 
Hennessy.  (T.  51-55.)  On  September  12,  1946,  United 
States  District  Judge  Louis  E.  Goodman  denied  this 
motion.  (T.  55-56.) 

The  orders  of  the  District  Court  denying  the  motion 
for  a  severance  were  properly  made. 

Rule  8  (b)  of  the  Rules  of  Criminal  Procedure  pro- 
vides : 

' 'Joinder  of  Defendants.  Two  or  more  defendants 
may  be  charged  in  the  same  indictment  or  in- 
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formation  if  they  are  alleged  to  have  participated 
in  the  same  act  or  transaction  or  in  the  same 
series  of  acts  or  transactions  constituting  an 
offense  or  offenses.  Such  defendants  may  be 
charged  in  one  or  more  counts  together  or  sepa- 
rately and  all  of  the  defendants  need  not  be 
charged  in  each  count." 

Rule  14  of  the  Rules  of  Crimmal  Procedure  pro- 
vides: 

"Relief  from  Prejudicial  Joinder.  If  it  appears 
that  a  defendant  or  the  government  is  prejudiced 
by  a  joinder  of  offenses  or  of  defendants  to  an 
indictment  or  information  or  by  such  joinder  for 
trial  together,  the  court  may  order  an  election  or 
separate  trials  of  counts,  grant  a  severance  of 
defendants  or  provide  whatever  other  relief  jus- 
tice requires." 

The  granting  or  denial  of  a  severance  or  separate 
trial  to  defendants  jointly  indicted  rests  in  the  discre- 
tion of  the  trial  Court,  which  in  the  absence  of  good 
cause  therefor,  may  in  the  exercise  of  its  discretion 
properly  refuse  separate  trials  and  whose  grant  or 
denial  of  a  separate  trial  or  severance  will  be  upheld 
in  the  absence  of  an  abuse  of  discretion,  clearly  shown. 
Latses  v.  U.  S.,  CCA.  Utah,  45  Fed.  (2d)  949; 
Cochran  v.  U.S.,  CCA.  Mimi.,  41  Fed.    (2d) 

193; 
Raariip  v.  U.  S.,  CCA.  La.,  23  Fed.  (2d)  547 
(cert,  denied). 

There  is  no  showing  in  this  case  that  there  was  an 
abuse  of  discretion  in  the  denial  of  the  motions  of  the 
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defendants  for  a  severance.  The  record  in  the  case 
shows  that  the  defendants  suffered  no  i3rejudice 
through  the  failui'e  of  the  Court  to  grant  them  sepa- 
rate trials. 

III. 

The  motions  of  the  defendants  for  a  change  of  venue  were 
properly  denied. 

On  July  9,  1946,  James  E.  Burns,  as  attorney  for 
defendants  Sam  Richard  Shockley  and  Miran  Edgar 
Thompson,  moved  the  United  States  District  Court  to 
transfer  the  proceedings  pending  before  it  from  the 
Northern  District  of  California  on  the  ground  there 
existed  in  said  District  and  Division  so  great  a  preju- 
dice against  the  defendants  that  they  could  not  obtain 
a  fair  and  impartial  trial  in  that  Division  and  Dis- 
trict (T.  10-11.)  The  motion  was  supported  by  an 
affidavit  of  James  E.  Burns,  attorney  for  said  defend- 
ants. (T.  12-16.)  An  opposition  was  filed  by  the  Gov- 
ernment to  this  motion  to  transfer  the  cause  for  trial. 
(T.  30.)  This  opposition  was  supported  by  the  affi- 
davit of  Prank  J.  Hennessy.  (T.  31-37.)  The  motions 
for  transfer  for  trial  were  denied  by  District  Judge 
A.  F.  St.  Sure  on  July  18,  1946.    (T.  41.) 

The  ruling  of  the  trial  Court  in  denying  these  mo- 
tions for  a  transfer  of  the  cause  from  the  District  for 
trial  was  properly  made. 

Rule  21  of  the  Rules  of  Criminal  Procedure  pro- 
vides : 
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'*  Transfer  from  the  District  or  Di\TLsion  for  Trial. 

(a)  For  prejudice  in  the  District  or  Division. 
The  court  upon  motion  of  the  defendant  shall 
transfer  the  proceeding  as  to  him  to  another  dis- 
trict or  division  if  the  court  is  satisfied  that  there 
exists  in  the  district  or  division  where  the  prose- 
cution is  pending  so  great  a  prejudice  against  the 
defendant  that  he  cannot  obtain  a  fair  and  im- 
partial trial  in  that  district  or  division." 

An  application  for  a  change  of  venue  on  the  grounds 
of  prejudice  is  by  the  foregoing  rule  addressed  to  the 
sound  discretion  of  the  trial  Court. 

U.  S.  V.  Parker,  CCA.  N. J.,  103  Fed.  (2d)  857 

(cert,  denied)  ; 
U.  S,  V.  Beadon,  CCA.  N.Y.,  49  Fed.  (2d)  164 

(cert,  denied)  ; 
Yoimge  v.  U.  S.,  W.  Va.,  242  Fed.  788  (cert. 

denied)  ; 
U.  S.  V.  Stroud,  Kans.,  251  U.  S.  15. 

The  venue  of  a  criminal  prosecution  is  fixed  by  law 
and  the  Court  has  no  power  to  change  the  venue,  ex- 
cept on  a  proper  showing  and  in  strict  conformity 
with  the  statute. 

Hale  V.  U.  S.,  CCA.  Okl.,  25  Fed.  (2d)  430. 

Section  101,  Title  28,  U.S.C.A.,  provides  as  follows: 
"Capital  cases — The  trial  of  offenses  pmiishable 
with  death  shall  be  had  in  the  County  where  the 
offense  was  committed,  w^here  that  can  be  done 
without  great  inconvenience." 
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**If  newspaper  articles  furnished  grounds  for  re- 
moval, no  defendant  could  ever  be  tried  in  this 
County  for  a  sy)ectacular  crime." 

People  V.  Brindell,  185  N.Y.S.  583,  194  App. 
Div.  776,  39  N.  Y.  Or.  52. 

^'The  test  is  whether  there  can  be  secured  with 
reasonable  certainty  from  the  citizens  of  the 
parish  and  under  the  safeguards  of  the  law,  a 
jury  whose  members  will  be  able  to  try  the  case 
on  the  law  and  the  evidence,  uninfluenced  by  what 
they  may  have  heard  of  the  matter  and  who  will 
give  the  accused  the  full  benefit  of  any  reasonable 
doubt  which  may  arise  from  the  evidence  or  lack 
of  evidence." 

State  V.  Riyii,  95  So.  400,  153  La.  57; 

Error  dis—Rini  v.  State  of  La,,  263  U.  S.  689. 

"The  fact  that  a  murder  case  has  excited  public 
interest  and  has  been  discussed  more  or  less  is  not 
ground  for  a  change  of  venue." 
State  V.  Rini,  supra. 

"Newspaper  articles  with  reference  to  the  crime, 
even  when  denunciatory  of  accused,  are  not  in 
themselves  sufficient  to  show  prejudice,  imless 
they  so  arouse  public  hostility  as  to  preclude  a 
fair  trial." 

22  CJ.S.  196. 

There  was  no  showing  made  in  support  of  the 
motions  of  the  existence  in  the  Southern  Division  of 
the  Northern  District  of  California  of  a  bias  or  preju- 
dice against  the  defendants,  rendering  it  improbable 
that  they  could,  in  fliis  division  and  district,  obtain  a 
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fair  and  impartial  trial.  The  mere  fact  that  consid- 
erable publicity  had  been  given  both  in  the  press  and 
through  the  radio  to  the  incidents  resulting  in  the 
death  of  William  A.  Miller  was  not  sufficient  to  justify 
the  transfer  of  the  cause.  There  was  no  showing  that 
a  fair  and  impartial  jury  co\ild  not  be  obtained  in  this 
division  and  district  to  tiy  the  defendants.  The  same 
publicity  that  had  been  given  to  the  events  in  this 
district  undoubtedly  obtained  throughout  the  entire 
United  States.  An  examination  of  the  transcript  in 
this  case  will  show  an  absence  on  the  pai-t  of  the  jury 
of  any  prejudice  or  bias  against  the  defendants.  The 
defendants  were  given  a  full  opportunity  to  examine 
the  prosi:)ective  jurors  upon  their  voir  dire  and  ap- 
parently were  satisfied  witli  the  jurors  selected. 


IV. 

The  verdict  of  guilty  is  sustained  by  the  evidence. 

The  evidence  in  this  case  shows  that  on  May  2,  1946, 
a  conspiracy  existed  among  a  number  of  the  inmates 
of  the  federal  penitentiary  on  Alcatraz  Island  to 
escape  from  that  institution;  that  the  defendant, 
Shockley,  became  a  member  of  that  conspiracy  and 
participated  in  it;  that,  in  the  course  of  the  conspiracy 
and  in  furtherance  of  the  common  plan,  Cretzer  shot 
and  killed  Guard  William  A.  Miller.  In  law,  the  act 
of  Cretzer  was  the  act  of  all  who  were  members  of  the 
conspiracy  at  that  time,  and  evidence  of  the  conspir- 
acy was  admissible  although  the  conspiracy  was  not 
charged  in  the  indictment. 
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^'Although  conspiracy  be  not  charged,  if  it  be 
shown  b}^  the  evidence  to  exist,  the  act  of  one  or 
more  defendants  in  fui'therance  of  the  common 
plan,  is  in  law  the  act  of  all." 

Davis  V.   U.  S.    (ryth   Cir.)    12  Fed.    (2d)    253 
(Cert,  denied). 

The  conspiracy  to  escape  contemplated  what  was 
done  by  iCretzer.  It  was  part  of  the  plan  of  the  con- 
spirators to  seize  the  guns  and  ammunition  of  the 
guard  in  the  west  gun  gallery,  to  overcome  Guard 
Miller  and  the  other  guards  in  the  cell  blocks,  and 
take  theii-  keys  and  release  their  co-conspirators  from 
cells  in  which  they  were  incarcerated,  and  arm  them- 
selves and  use  all  necessary  force,  even  to  the  extent 
of  slaying  in  order  to  subdue  the  guards  and  escape 
from  the  penitentiary.  The  fact  that  the  conspirators 
armed  themselves  with  a  rifle  and  a  pistol  and  with 
clubs  and  wrenches  and  knives  and  daggers  shows 
that  they  contemplated  overcoming  the  resistance  of 
the  guai'ds  by  murder,  if  necessary,  in  order  to  obtain 
their  objective. 

''The  governing  principle  is  the  same  when  the 
substantive  oft'ense  is  committed  by  one  of  the 
conspirators  in  furtherance  of  the  unlawful  proj- 
ect. Johnson  v.  United  States,  62  F.  2d  32,  34. 
The  criminal  intent  to  do  the  act  is  established  by 
the  formation  of  the  conspiracy.  Each  conspira- 
tor instigated  the  commission  of  the  crime.  The 
unlawful  agreement  contemplated  precisely  what 
was  done.  It  was  formed  for  the  purpose.  The 
act  done  was  in  execution  o?  the  enterprise.  The 
rule  which  holds  responsible  one  who  counsels, 
procures,  or  commands  another  to  commit  a  crime 
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is  founded  on  the  same  principle.  That  principle 
is  recognized  in  the  law  of  conspiracy  when  the 
overt  act  of  one  partner  in  crime  is  attributable 
to  all." 

Pinkerton  v.  U.  S.,  328  U.  S.  647. 

The  evidence  clearly  shows  that  not  only  was 
Shockle}^  a  member  of  a  criminal  conspiracy  to  escape 
at  the  time  of  the  shooting  of  Guard  Miller,  but  it  also 
establishes  that  he  was  present  at  the  shooting  and 
aided  and  abetted  and  counseled  Cretzer  in  the  killing 
of  Miller.  As  such,  he  was  chargeable  as  a  principal 
in  the  commission  of  the  offense. 

Greenherg  v.  U.  S.  (CCA.  Mo.)  297  Fed.  45; 

Parisi  v.  U.  S.  (CCA.  N.  Y.)  279  Fed.  253. 

'' Whoever  directly  commits  any  act  constituting 
an  offense  defined  in  any  law  of  the  United  States, 
or  aids,  abets,  comisels,  commands,  induces  or  pro- 
cures its  cormnission  is  a  jjrincipal. ' ' 
18  U.S.CA.  Sec.  550. 

The  defendant,  Shockley,  at  the  time  of  the  break 
on  May  2,  1946,  was  celled  in  D  Block,  which  is  the 
isolation  section  of  the  cell  house.  (T.  945.) 

Cretzer,  armed  with  a  pistol,  Hubbard,  armed  with 
a  rifle,  and  Carnes  armed  with  a  club  compelled  Cuard 
Corwin,  who  was  on  the  floor  of  D  Block  to  open  the 
door  leading  from  the  main  cell  house  into  D  Block. 
(T.  538.)  They  then  entered  D  Block  and  succeeded 
in  opening  the  cell  doors  on  the  two  upper  tiers  of 
D  Block.  They  were  unable  to  open  the  doors  of  the 
cells  on  the  ground  floor  of  D  Block  because  the  mecb- 
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anisni  used  to  oi)rii  these  doors  was  operated  from  the 
gun  gallery.  Shockley  and  other  inmates  of  D  Block 
were  released  from  their  cells.  Shockley  entered  the 
main  cell  house  from  D  Block.  He  joined  the  other 
inmates  who  were  outside  the  cells  where  guards  w^ere 
confined.  (T.  480-482;  T.  549.)  He  assisted  Coy  and 
Oretzer  in  moving  the  guards  from  the  end  cell,  404, 
to  the  next  cell,  403.  (T.  485.)  With  Cretzer  and  Coy 
he  assisted  in  ])utting  lieutenant  Joseph  H.  Simpson 
and  Robert  R.  Baker,  the  mail  censor,  in  the  third 
cell.  (T.  487.)  A  little  later  he  joined  Coy  and  Cretzer 
in  putting  Suiidstrum,  the  record  clerk,  in  the  same 
cell.  (T.  516.)  As  Sundstrum  was  being  put  in  the 
cell,  Shockley  looked  at  him  and  said,  *'You  son-of-a- 
bitch,'"  and  hit  him  on  the  chin  twice.  (T.  882-883.) 
He  also  participated  with  Inmate  Hubbard,  who  w^as 
armed  vrith  a  rifle,  and  Inmate  Carnes,  who  w'as 
armed  with  a  wooden  police  club,  in  seizing  Captain 
Henry  W.  Weinhold  in  the  main  cell  house  and  in 
placing  hiiu  in  a  cell.  (T.  1050.)  Weinhold  w^as  placed 
first  in  the  end  cell  on  the  north  end  of  B  Block.  His 
uniform  coat  and  trousers  were  taken  from  him. 
Carnes,  armed  with  a  club,  remained  outside  the  cell. 
(T.  1051.)  Weinhold  was  later  removed  from  the  cell 
in  B  Block  and  brought  over  by  Carnes  to  the  end 
of  C  Block.  As  he  turned  the  corner  of  the  cell  block, 
he  observed  ('retzer  and  Shockley  standing  on  the  C 
Block  side  and  they  came  and  met  him.  Shockley 
struck  at  Captain  Weinhold  with  his  fist.  Weinhold 
dodged  liim.  Weinhold  took  a  couple  of  more  steps 
and  Shockley  si  ruck  at  him  again  and  hit  him  on  the 
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back  of  the  neck.  (T.  1052-1053.)  Cretzer,  Shockley 
and  Carnes  then  took  Weinhold  into  the  end  cell,  being 
the  officers'  toilet  in  C  Block.  He  was  then  moved  into 
the  next  cell.  Shockley  and  Cretzer  were  standing 
there  as  he  entered  this  cell.  Cretzer  had  the  .45  in 
his  hand;  Shockley  was  standing  slightly  behind  his 
left  side,  slightly  in  back  of  him  on  the  left  side. 

Captain  Weinhold  testilied  as  follows : 

"I  started  talking  to  Cretzer,  telling  him  what  a 
fool  he  was,  what  little  chance  he  had  of  making  a  go 
of  it. 

Q.     State  what  was  said. 

A.  Well,  I  said  to  him,  I  said,  'You  know  you 
can't  make  a  go  of  this.'  He  said,  'If  we  can  get  out- 
side we  can  make  it.'  I  said,  'No,  even  if  you  got 
outside,  everyone  would  be  killed.'  He  said,  'Well,  we 
will  kill  a  couple  of  you  going  out. '  I  said,  '  That  may 
be  true,  but  I'll  tell  you,  you  are  not  going  to  get  away 
with  it.  You  know  nobody  does;  you  can't  get  away 
with  anything  on  Alcatraz.'  I  said,  'The  best  thing 
for  you  to  do  is  give  me  that  gun  and  call  this  thing 
off.'  I  said,  'You  will  be  done  for  and  we  will  be  done 
for,  and  everybody  will  be  done  for.'  All  the  time  I 
was  talking  to  Cretzei*,  Shockley  was  standing  in  back 
of  him,  kept  up  a  constant  chatter,  'Kill  the  bastards, 
go  on,  kill  the  dirty  God  damned  bastards,  kill  them, 
kill  all  of  them,  they're  no  ^damned  good,  let's  kill  them 
all.'  He  kept  it  up  and  he  kept  it  up.  I  kept  talking 
to  Cretzer.  Cretzer  said,  'Well,  we  are  going  to  kill 
all  of  you.'  I  said,  'That  won't  mean  anything,  you 
aren't  going  to  die  but  once.   The  best  thing  for  you 
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to  do  is  give  me  the  gun.'  About  that  time  the  siren 
blew.  When  the  siren  blew  Shockley  said,  'There  it 
is,  go  ahead,  shoot  him.'  Cretzer  pulled  the  trigger. 
1  felt  a  shock  here  in  my  chest.  Everything  went  a 
little  hazy.  My  knees  melted  away  from  under  me,  and 
I  lost  interest  in  the  proceedings  for  a  while. 

Q.    Did  you  become  unconscious? 

A.  Well,  T  think  I  did;  at  least,  everything  was 
hazy  to  me  for  a  while.  I  can  remember  different  in- 
stances— 

Mr.  Spagnoli.  Just  a  minute.  We  object  to  any 
voluntary  testimony. 

The  Court.  He  has  been  asked  to  state  what  oc- 
curred. 

Mr.  Hennessy.     What  is  the  first  thing  you  recollect 

after  the  shooting? 

A.  Finding  myself  Ijdng  on  the  floor  with  my  head 
in  Corwin's  lap;  rather,  on  his  knees  and  being  aware 
that  I  had  been  injured.  While  I  was  lying  there  in 
that  position  I  noticed  three  inmates  tiptoe  past  the 
cell  going  toward  the  east  end. 
Q.  Did  you  see  the  inmates? 
A.    Yes. 

Q.     Did  you  recognize  them? 

A.  The  first  inmate  going  by  the  cell  was  Thomp- 
son, who  had  a  rifle.  The  next  one  who  went  by  was 
Shockley;  T  couldn't  see  whether  he  had  anything  in 
his  hand,  or  not.  He  was  followed  by  Cretzer,  who 
still  had  the  .45.  They  had  only  been  gone  past  the 
cell  a  matter  of  moments  when  they  came  rmming 
l)ack  as  fast  as  they  could  run;  they  came  back  past 
the  cell  and  went  to  the  west  end. 
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Q.     Towards  the  \YCst  end? 

A.  Yes.  The  next  thing  I  recollect  was  being  ter- 
ribl}'  cold  and  asking  for  someone  to  put  a  blanket 
over  me.  I  don't  I'emember  seeing  any  other  inmate 
from  that  time  on."    (T.  1054-1057.) 

Robert  C.  Bristow,  culinary  supervisor  or  cook  at 
Alcatraz  Penitentiary,  was  the  first  officer  to  enter 
the  main  cell  house  after  the  seizure  of  Gruard  Miller. 
He  entered  from  the  front  office  at  about  2:15  P.  M. 
and  w^ent  down  Broadway.  He  was  seized  by  Inmate 
Carnes,  who  held  a  sharp  instrument  at  his  throat  and 
put  him  in  tlie  officers'  toilet  or  end  cell,  No.  404,  in 
C  Block.  (T.  476-477.)  Shockley  was  present  when  a 
conversation  occurred  between  Cretzer  and  Lageson 
as  to  what  key  opened  the  outside  gate  leading  into 
the  3'ard.  (T.  482.)  Shockley  was  also  present  with 
Coy  and  Cretzer  w^hen  the  guards  w^ere  moved  from 
the  first  cell  to  the  officers'  toilet  in  the  second  cell, 
or  No.  403,  of  C  Block.  (T.  485.)  Shockley,  Cretzer 
and  Coy  put  Lieutenant  Sim])son  and  Mail  Censor 
Baker  in  the  third  cell,  or  Cell  402.  (T.  487.) 

In  regard  to  the  shooting.  Culinary  Officer  Bris- 
tow's  testimony  is  as  follows: 

''Q.  You  were  in  this  No.  2  cell  when  the  siren 
went  off? 

A.     Yes. 

Q.     What  happened  af4:er  the  siren  w^ent  off? 

A.  Immediately  after  the  siren  went  off  Cretzer 
and  Shockley  came  up  in  front  of  our  cell  and  Cap- 
tain Weinhold  started  to  talk  to  Cretzer,  told  him  not 
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to  go  outside  into  the  yard,  he  thought  they  had  the 

key. 

Q.     State  what  the  conversation  was,  between  Weni- 

hold  and  Cretzer. 

Ml-.  Spagnoli.  We  object  on  the  ground  it  is  hear- 
say. 

Mr.  Zamlock.     AYc  object  on  behalf  of  Games. 
Mr.  Hennessy.     We  submit  it  is  part  of  the  con- 
spiracy. 

Mr.  Spagnoli.  We  object  to  the  introduction  of  it 
imtil  the  corpus  delicti  is  proven,  until  they  establish 
the  conspiracy. 

Mr.  TTei messy.  We  are  establishing  it  step  by  step. 
The  Court.  I  will  overrule  the  objection. 
The  Witness.  A.  Captain  Weinhold  said,  told 
Cretzei',  lie  said,  'Don't  you  boys  go  out  into  the  yard, 
you  are  going  to  get  hurt.'  So  Cretzer  said,  'There  is 
going  to  be  a  lot  of  guys  get  hurt  before  this  is  over, 
there  will  be  lots  of  guys  killed.'  Shortly  after  that 
Shockle}'  and  Cretzer  came  over  to  the  cell.  Cretzer 
said  to  (/aptaiu  Weinhold,  'You  are  going  to  be  the 
first  son-of-a-bitch  to  die.'  He  shot  Captain  Weinhold. 
Then  he  shot,  emptied  the  clip  right  in  the  cell  and 
Mr.  (^rwdn  got  hit,  and  Mr.  Miller  got  hit. 

Mr.  Sullivan.     Just  a  second.   If  I  understand  cor- 
rectly, these  shots  were  fired  into  the  cell  next  to  the 
one  you  were  in? 
Mr.  Hennessy.     No. 

The  Witness.     No.    He  shot  into  our  cell.    Captain 
AVeinhold  was  the  first  one  fired  on. 
Q.     Who  fired  the  shot  ? 
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A.     Cretzer. 

Q.    Where  was  Shockley? 

A.     Standing  right  beside  him. 

Q.     Did  he  participate  in  the  conversation  at  all? 

A.  Told  Cretzer  to  kill  all  the  son-of -bitches,  they 
was  all  sons-of-bitches. 

Q,     Who  said  that? 

A.     Shockley. 

Q.  Did  Shockley  have  any  weapon  or  instrument 
in  his  hand? 

A.     No. 

Q.  Tell  us  then  what  happened  after  Cretzer  fired 
into  the  cell  in  which  you  were  a  prisoner? 

A.  After  he  fired  into  our  cell  then  he  stepped  to 
the  door  and  fired  in  there  at  those  three  fellows. 

Q.     What  did  you  do  after  he  fired  into  your  cell? 

A.     T  fell  to  the  floor. 

Q.     He  didn't  hit  you? 

A.    No. 

Q.     Was  Bristow  hit? 

A.     I  am  Bristow. 

Q.     Was  Lageson  hit? 

A.     No,  not  at  that  time,  he  was  not  hit. 

Q.     Was  Corwin  hit? 

A.     Yes. 

Q.     Where  was  he  hit? 

A.  The  bullet  went  in  one  side  of  his  face  and 
came  out  the  other. 

Q.     Was  Miller  hit? 

A.  Miller  was  shot  in  the  ai*m,  here,  somewhere,  in 
the  side. 
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Q.     Was  Captain  Weinhold  hit? 

A.  Captain  Weinhold  was  shot  through  the  arm 
and  here  on  his  right  side. 

Q.    Was  Bui'dett  hit? 

A.     No. 

Q.  What  did  the  men  in  the  cell  do  after  the 
shooting  ? 

A.     We  all  fell  to  the  floor  and  played  dead. 

Q.  After  Cretzer  had  gone,  after  he  had  fired  some 
shots  in  there,  what  happened? 

A.  After  they  fii*ed  in  there  they  then  came  back 
after  a  while. 

Q.     Who  came  back? 

A.     Shockley  and  Cretzer. 

Q.     What  happened? 

A.  Well,  Cretzer  was  leading,  and  he  walked  past 
the  cell  and  Shockley  was  right  behind  him.  He  looked 
into  the  cell  and  said,  'Here  is  a  son-of-a-bitch  in  here 
that  ain't  been  shot.'  Cretzer  started  back  and  said, 
'That's  Mr.  Lageson.'  He  said,  'He's  my  friend.' 
'Friend,  hell,'  he  said,  'he  w411  go  over  to  the  Court 
and  squawk  just  as  loud;  shoot  the  son-of-a-bitch.' 

Q.     Who  said  that? 

A.     Shockley. 

Q.     Do  you  see  Shockley  here? 

A.     Yes. 

Q.     Point  him  out. 

A.  The  man  sitting  right  over  there,  kind  of  bald- 
headed. 

Mr.  Ilennessy.  Will  it  be  stipulated  he  points  to 
the  defendant  Shocklev.  Mr.  Sullivan? 
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Mr.  Sullivau.     Yes,  I  will  stipulate. 

Mr.  Hemiessy.     Q.     Then  what  happened? 

A.  Well,  he  starts  shooting  Mr.  Lageson  and  the 
clip  was  empty.  So  he  took  the  clip  out,  dropped  it 
on  the  floor,  put  in  another  clip  and  told  Mr.  Lageson, 
'I  am  sorry,'  and  he  shot  him. 

Q.     Did  he  hit  Lageson? 

A.     Just  hit  the  edge  of  his  ear. 

Q.     What  did  Lageson  do? 

A.    He  fell  over. 

Q.     Where  were  you  after  the  second  shooting? 

A.     I  was  kneeling  at  the  end  of  the  bunk,  there. 

Q.    Were  you  on  the  floor? 

A.  I  was  down  on  my  knees,  yes,  just  leaning  on 
the  edge  of  the  bmik. 

Q.     Did  you  remain  in  that  position  for  some  time  ? 

A.  No.  Mr.  Corwin  fell  over  on  my  legs  so  I  had 
to  move  my  legs  and  stretch  out. 

Q.  Did  you  remain  on  the  cell  floor  for  a  consider- 
able period? 

A.     Yes,  until  about  11 :30  that  night. 

Q.  Did  the  other  guards  who  were  in  the  cell  with 
you  keep  on  the  floor,  or  stretched  out  on  the  bed? 

A.  Yes,  in  their  positions.  They  remained  there 
mitil  we  were  rescued. 

Q.  Did  you  see  any  inmates  out  in  the  coi'ridor 
about  your  cell? 

A.     No. 

Mr.  Zamlock.     I  ask  the  time  be  fixed. 

Mr.  Hennessy.     After  the  shooting. 


33 


A.  Yes,  1  could  see  them  going  back  and  forth 
in  front  of  the  cell. 

Q.     Did  you  recognize  any  of  them? 

A.  At  that  time  I  was  down  below  and  all  I  could 
see  was  their  feet,  and  u])  to  their  knees. 

Q.     Did  you  hear  any  conversation  between  them? 

A.     I  heard  a  couple  of  them. 

Mr.  Zamlock.  Just  a  minute.  That  is  objected  to 
as  hearsa}'.  It  must  be  established  that  they  were 
members  of  the  conspiracy. 

Mr.  Hennessy.     I  will  withdraw  it. 

Mr.  Spagnoli.     We  object  to  it  as  hearsay. 

The  Coui-t.     It  is  withdrawn. 

Mr.  Hennessy.  Q.  What  time  were  you  removed 
from  that  cell,  Mr.  Bristow? 

A.     It  was  around  eleven  thirty  Thursday  night. 

Q.     Thursday  night? 

A.    Yes."  (T.  488-492.) 

Guard  Cecil  D.  Corwin,  who  was  on  the  floor  of  D 
Block  and  was  seized  by  Cretzer,  Hubbard  and  Carnes, 
was  first  ])laced  in  the  officers'  toilet,  namely,  Cell 
404,  where  Guard  Miller  and  other  guards  were  con- 
fined. Together  with  them  he  was  later  moved  to  the 
second  cell,  or  Cell  403.  (T.  546-547.)  He  was  in  this 
cell  when  Guard  Miller,  Captain  AVeinhold  and  Guard 
Corwin  were  shot.  He  testified  to  the  conversation 
between  Cretzer  and  Captain  Weinhold.  He  testified 
that  Hubbard,  Cai-nes,  Shockley  and  Thompson  were 
outside  the  cell  at  the  time  of  this  conversation.  (T. 
549.) 
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Cecil  D.  Corwin's  testimony  as  to  the  shooting  is  as 
follows : 

''Q.  Tell  us  just  what  happened  then.  Did  Shock- 
ley  have  anything  in  his  hands  at  that  time? 

A.     No,  sir. 

Q.     DidCarnes? 

A.  I  don't  know  whether  Carnes  still  had  the  club 
or  not.    I  don't  remember. 

Q.     Did  Cretzer? 

A.     Cretzer  had  the  .45. 

Q.     Did  Hubbard? 

A.     Hubbard  had  the  rifle. 

Q.     Tell  us  just  what  happened. 

A.  Captain  Weinbold,  after  the  siren  blew,  said, 
'You  don't  have  a  chance  now.'  He  said,  'You  would 
be  foolish  to  go  outside.  You  will  be  killed. ' 

Cretzer  said,  'If  we  can't  go,  if  we  are  going  to  be 
killed,  we  are  going  to  kill  you,  too,'  standing  there 
with  the  pistol  j)ointed  at  us. 

Q.  Did  any  of  the  other  inmates  participate  in 
the  conversation? 

A.     Shockley  did. 

Q.     What  did  Shockley  say,  if  anything? 

A.  He  said,  'Kill  every  one  of  the  yellow-bellied 
bastards.    We  won't  have  any  testimony  against  us.' 

Q.     Proceed  and  tell  us  what  happened. 

A.  The  Captain  said — Cretzer  said,  'If  we  are 
going  to  die,  you  are  going  to  die,  too.' 

Captain  Weinhold  said,  'We  can  die  only  once.' 

Cretzer  said,  'Go  ahead  and  die,  you  son  of  a  bitch,' 
and  pulled  the  trigger.  Then  he  shot  me. 
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Q.  Did  you  know  how  many  shots  were  fired  into 
the  cell? 

A.  I  couldn't  say.  I  was  the  second  one  fired  on. 
I  went  down. 

Q.    Where  were  you  shof? 

A.  Shot  underneath  this  eye  here  and  came  out 
here. 

Q.  Is  the  vision  of  your  left  eye  impaired,  Mr. 
Corwin  ? 

A.    It  is. 

Q.  When  you  were  shot,  did  you  become  uncon- 
scious ? 

A.  I  don't  think  so.  I  seem  to  remember  what 
went  on,  l>ut  I  was  on  the  floor  on  my  face.  I  couldn't 
see  any  tiling'.   I  heard,  but  I  didn't  see. 

Q.     Were  you  bleeding? 

A.     Yes,  sir. 

Q.     What  did  you  hear? 

A.  I  heard  him  say — I  don't  know  who  said  this, 
because  I  dicbi't  see — he  said,  'That  man  back  there 
— there  is  a  man  back  there  that  ain't  been  shot  yet,' 
he  said.   And  that  was  Mr.  Lageson. 

Q.     That  voice  came  from  outside  the  cell? 

Mr.  Zamlock.  I  object  to  that  on  the  ground  it 
calls  for  the  ojiinion  and  conclusion  of  the  witness. 

Mr.  Hennessy.      He  is  stating  what  he  heard. 

Mr.  Zamlock.  He  added  something.  It  is  only  the 
latter  part  of  the  statement  I  am  objecting  to. 

The  Court.  The  witness  said  the  man  in  front 
said,  'There  is  a  man  who  hasn't  been  shot'  The  wit- 
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ness  said  he  meant  something  to  the  effect  that  was 
Mr.  Lageson. 

Mr.  Hennessy.  I  thought  that  was  part  of  the 
conversation.  It  may  go  out. 

The  Witness.  Mr.  Lageson  responded  at  once.  That 
is  why  I  presumed  it  was  him. 

Mr.  Hennessy.  Q.  Tell  us  what  you  heai'd,  not 
your  conclusions. 

A.    All  right. 

The  Court.  Q.  You  said  that  someone  said, 
*  There  is  a  man  who  hasn't  been  shot.'  And  then  you 
said  Mr.  Lageson  responded,  and  then  someone  inter- 
rupted. 

The  Witness.  He  did.  Mr.  Lageson  responded  and 
said,  'Take  it  easy,  Joe,' — that  was  Cretzer's  first 
name.  Cretzer  said,  'I'm  sorry,  Mr.  Lageson,'  and 
pulled  the  trigger. 

Mr.  Hennessy.  Q.  At  that  time  you  were  lying 
womided  on  the  floor? 

A.     That  is  right. 

Q.  Do  you  recollect  an}^i:hing  else  that  happened 
at  or  about  that  time,  Mr.  Corwin? 

A.  Well,  it  was  a  sort  of  series  of  commotion, 
shots  fired.   I  don't  know  at  whom  they  were  fired. 

Q.  Were  you  able  to  see  or  did  you  see  any  in- 
mates outside  the  cell  during  the  afternoon  after  you 
were  shot? 

A.     I  did  not,  no,  sir. 

Q.     You  w^ere  on  the  floor  of  the  cell? 

A.    On  the  floor,  yes,  sir. 
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Q.  Were  you  able  to  see  outside  the  cell  from 
where  you  were  lying  *? 

A.  No,  sir.  I  had  this  left  eye — that  was  on  the 
side  the  cell  door  would  be  on— that  was  blinded  with 
blood. 

Q.     Aiid  you  remained  in  that  cell  until  what  time  ? 

A.  It  was  after  eleven.  1  don't  know  what  time 
it  was. 

Q.     On  that  same  evening? 

A.     The  same  evening. 

Q.     Thursday  night? 

A.     That  is  right. 

Q.  Then  you  were  taken  out  with  the  other  guards, 
is  that  correct? 

A.     Yes,  sir."  (T.  549-552.) 

Guard  Ernest  B.  Lageson  entered  the  main  cell 
house  through  the  east  end  approximately  ten  min- 
utes after  two  on  the  afternoon  of  May  2,  1946.  He 
was  seized  by  iimiates  Coy,  Hubbard,  Cretzer  and 
Games.  He  was  i)laced  in  the  first  cell,  or  the  officers' 
toilet  in  C  Block.  Guard  Miller  and  Steward  Bristow 
were  already  in  the  cell.  Guard  Miller's  thumbs  were 
tied  together  behind  his  back.  (T.  618-620.)  Later 
Guards  Lageson,  Miller,  Bristow,  Burdett  and  Cor- 
win  were  placed  in  the  second  cell,  or  Cell  403.  Cap- 
tain Weinhold  was  later  placed  in  the  same  cell.  Mail 
Censor  Baker  and  Jjieutenant  Simpson,  and  Record 
Clerk  Sundstnnn  were  brought  in  and  placed  in  the 
third  cell,  Cell  402.  As  Sundstrum  was  brought  in 
Coy  had  him  by  the  necktie  and  Shockley  slapped  him 
at  least  twice  on  the  side  of  the  face.  (T.  624.)  Cretzor 
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came  to  the  front  of  the  cell  and  asked  which  key 
opened  the  door  to  the  yard.  Mr.  Miller  said  ''107." 
At  the  time  of  this  conversation  between  Cretzer  and 
Guard  Miller,  Inmate  Carnes  was  there  and  Inmate 
Shockley  was  there.  (T.  625.)  Carnes  stationed  him- 
self in  front  of  the  cell  with  a  club.  Cretzer  was  there 
with  the  .45  and  Shockley  was  making  his  way  back 
and  forth  in  front  of  the  cells  with  a  monkey  wrench 
in  his  hand.  (T.  626.) 

Guard  Lageson's  testimony  as  to  the  shooting  was 
as  follows: 

''Mr.  Hennessy.  Q.  Then  what  happened,  Mr. 
Lageson  ? 

A.  At  that  time  Mr.  Weinhold  began  to  talk  to 
Cretzer,  trying  to  persuade  him  to  give  up  the  affair. 

Q.     Now,  let's  see.  Who  were  present  at  this  time? 

A.     Carnes,  Shockley,  Thompson  and  Cretzer. 

Q.    Where  was  Cretzer? 

A.     Cretzer  was  immediately  in  front  of  our  cell. 

Q.     In  front  of  Cell  403? 

A.    Yes,  sir. 

Q.     Did  he  have  anything  in  his  hand? 

A.     He  had  the  .45  automatic. 

Q.    Where  was  Shockley? 

A.     Shockley  was  behind  him. 

Q.     Did  he  have  anything  in  his  hand? 

A.  I  don't  know  whether  he  still  had  the  wrench 
or  not. 

Q.    Where  was  Carnes  ? 

A.  Carnes  was  standing  in  behind  him  and  to  the 
side  of  Cretzer. 
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Q.  Did  he  have  anythmg  in  his  hand? 

A.  He  still  had  the  club. 

Q.  Where  was  Thompson? 

A.  Thomi:>son  was  standing  behind  Cretzer,  in  back 

of  him. 

Q.  Were  the  four  men  close  together  or  was  there 
quite  a  bit  of  space  between  them? 

A.     They  were  all  fairly  close  together. 

Q.  Were  they  visible  from  where  you  were  in 
Cell  403? 

A.     Yes,  sir,  they  walked  back  and  forth. 

Q.     Had  the  alarm  gone  off  yet  ? 

A.     Not  at  that  moment,  no. 

Q.  Wliat  happened?  What  conversation  did  Wein- 
hold  have  with  Cretzer  at  that  time  ? 

A.  He  said,  *  Cretzer,  you  are  a  damn  fool  to  try 
it.  You  will  never  make  it.  In  a  little  while  the  alarm 
will  be  out'.   He  said,  'You  will  just  get  killed'. 

Q.     Giye  us  the  entire  conversation? 

A.  Cretzer  said,  'Yes,  yes' — sort  of  answered  Mr. 
Wemhold  in  a  dubious  sort  of  voice.  About  that  time 
the  siren  sounded.  Mr.  Weinhold  said,  'There  is  the 
alarm  out  now.  You  haven't  got  a  chance'. 

Q.     Then  what  happened? 

A.  Shockley  then  said,  'We  will  kill  every  son- 
of-a-bitch  of  them'. 

Mr.  Spagnoli.  We  ask  that  that  go  out,  if  your 
Honor  please,  on  the  ground  that  it  is  hearsay  as  far 
as  Thompson  is  concerned. 

Mr.  Hennessy.     It  is  all  part  of  the  res  gestae. 

The  Court.    Overruled. 
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The  Witness.  Then  Tliompson  said,  'We  don't 
want  any  living  witnesses.    Kill  them  all'. 

Mr.  Weinliold  said,  'Well,  you  can  only  die  once'. 

Shockley  said,  'You  god-damned  right  and  you  are 
going  to  die  and  a  whole  lot  more'. 

At  that  moment  Cretzer  pulled  the  trigger  and 
Weinhold  dropped  to  the  floor.  He  shot  into  the  rear 
of  the  cell  and  Mr.  Corwin,  Mr.  Bristow  and  Mr. 
Burdett  and  I  all  dived  or  fell,  and  he  turned  the 
gun  on  Miller,  who  was  sitting  on  the  bunk,  and  shot 
him.   Miller  sagged  back  on  the  bunlv. 

Q.     Were  you  hit  on  this  first  shooting? 

A.     No,  sir. 

Q.     Then  what  happened? 

A.     They  walked  to  the  next  cell,  402. 

Q.    Who  walked? 

A.  Cretzer,  and  shot  into  that  cell  a  number  of 
times.  I  don't  know  how  many  times. 

Q.  Did  the  other  iimiates  accompany  him  when  he 
went  to  Cell  402? 

A.     They  all  moved  over  that  way  with  him. 

Q.     By  'air  who  do  you  mean? 

A.  Cretzer,  Carnes — or  Carnes,  Shockley  and 
Thompson. 

Q.  Do  you  know  how  many  shots  were  fired  into 
the  third  cell? 

A.     I  couldn't  say. 

Q.     Then  what  happened  ? 

A.  Then  Cretzer  came  back,  and  as  he  came  back, 
Shockley  and  the  others  moved  back  with  him. 

Q.     By  the  others,  whom  do  you  mean  ? 
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A.  Games  and  Thompson,  and  Shockley  pointed 
in  at  me.  Apparently  I  had  moved,  or  I  was  sitting 
there. 

Q.     Where  were  you? 

A.  I  was  sitting  on  the  toilet  stool  at  the  end  of 
the  cell. 

Q.     In  what  postui'e  ? 

A.  I  was  sitting  up  leaning  against  the  wall. 
Shockley  pointed  at  me.  He  says,  'There's  one  son-of- 
a-bitch  that  hasn't  even  been  hit'. 

Cretzer  said,  'Lageson  is  a  pretty  decent  screw. 
He's  always  treated  me  right'. 

Thompson  said,  'We  don't  want  any  living  wit- 
nesses am'vvay.   Kill  them  all'. 

Shockley  said,  'No  matter  if  he  is  your  friend  or 
not,  he  will  go  to  town  and  squawk  just  as  loud  as  any 
other  son-of-a-bitch'. 

So  Cretzor  aimed  the  gim  at  me.  He  said,  *I'm 
sorry,  Mr.  Lageson',  and  he  pulled  the  trigger.  The 
gun  was  empty,  so  the  mechanism  only  clicked.  So  he 
took  out  the  old  clip,  put  in  a  fresh  clip,  cocked  it, 
and  drew  another  bead  at  me  and  fired  again.  I  dived 
or  ducked  or  something.  The  bullet  grazed  my  left 
cheek  and  passed  under  my  ear. 

Q.     Then  what  happened? 

A.  I  was  momentarily  stunned  by  the  force  of  the 
bullet,  and  I  just  laid  as  if  I  were  quite  dead. 

Q.  Where  were  the  other  occupants  of  the  cell  at 
that  time  ? 

A.  Mr.  Weinhold  was  lying  on  the  floor  right  in 
front  of  the  door.    Mr.  Miller  was  on  the  bimk.    Mr. 


42 


Corwin  was  propped  up  in  back  of  the  cell  up  against 
the  wash  basin.  Mr.  Burdett  was  lying  diagonally 
across  the  corner  of  the  bed  towards  the  end  of  the 
cell.  And  Bristow  was  on  the  floor,  partly  under  the 
bunk. 

Q.     Did  you  continue  in  that  posture  for  some  time  ? 

A.     Yes,  sir. 

Q.     How  long? 

A.     Off  and  on  until  we  were  released. 

Q.  About  what  time  w^ere  you  released,  Mr. 
Lageson  ? 

A.  I  think  I  went  out  of  the  cell  house  somewhat 
after  eleven.  I  don't  know.  I  was  the  last  one  of  the 
guards  to  go  out. 

Q.  Did  you  see  any  inmates  outside  the  cell  after 
the  shooting? 

A.  No,  sir.  Whenever  I  heard  a  sound  as  if  in- 
mates were  coming,  I  went  back  into  my  dead  position. 

Q.     Did  you  hear  any  sounds  ? 

A.    Yes,  sir. 

Q.  Did  you  hear  any  voices  that  you  could  rec- 
ognize ? 

A.     No,  sir."    (T.  626-631.) 

Joseph  Vincent  Burdett  was  the  Guard  in  charge 
of  the  dining  room  on  May  2,  1946.  He  entered  the 
main  cell  house  from  the  dining  room  about  2:15  on 
that  afternoon.  As  he  entered  the  main  cell  house, 
inmate  Coy  was  standing  between  cell  blocks  B  and  C 
and  gave  him  a  signal,  pointing  toward  D  Block. 
Thompson  was  standing  near  a  desk  there  with  a 
wrench  in  his  hand.   Cretzer  was  just  beyond  him  and 


43 


had  a  .45  in  his  hand.  Shockiey  was  standing  near  the 
door  leading  to  D  Block.  He  had  nothing  in  his  hands. 
Just  to  the  right  of  Shockley,  Hubbard  was  there  with 
a  rifle  and  just  beyond  Hubbard  was  Cames  with  a 
club.  Cretzer  had  the  .45  on  tlie  witness  and  Hubbard 
had  him  covered  with  the  rifle.  They  placed  him  in 
the  first  cell  or  the  officers'  toilet,  No.  404.  Guard 
William  A.  Miller  and  Guard  Bristow  were  in  the 
cell.  (T.  710-715.)  Miller's  thumbs  were  tied  behind 
his  back.  The  witness  asked  C^arnes  if  it  would  be  all 
right  to  untie  Miller's  hands  and  he  said  ''Yes."  Bur- 
dett  then  slipped  the  cord  off  the  hands  of  Miller  and 
as  he  did  so  Miller  handed  hun  key  107,  which  fitted 
the  door  leading  to  the  outside  yard.  (T.  715.)  The 
witness,  Burdett,  took  the  key  and  laid  it  on  the  floor 
under  a  seat  right  against  the  wall  Shortly  after,  the 
Guards  were  moved  from  this  cell  to  No.  403.  (T.  716.) 
At  the  time  the  Guards  were  moved,  there  was  a 
group  of  inmates  around  the  cell  and  they  all  had  a 
hand  in  it.  The  inmates  were  Cretzer,  Thompson, 
Carnes,  Shockley  and  Hubbard.  (T.  717.)  The  wit- 
ness saw  Captain  Weinhold  when  he  was  brought  into 
cell  403.  When  Weinhold  was  put  in  that  cell,  Cretzer 
was  along.  Shockley  was  there  and  Thompson  was 
there.  The  witness  saw  Guards  Baker,  Simpson  and 
Simdstrum  placed  in  the  third  cell,  No.  402.  Shock- 
ley  was  present  at  that  time.  Shockley  walked  up  and 
hit  Sundstrum  a  couple  of  times;  he  hit  him  in  the 
face  with  his  fist.  (T.  720-721.)  The  witness  heard  a 
conversation  between  the  Guai-ds  who  were  in  the  cell 
with  him  and  the  inmates,  relating  to  the  keys.  Thomp- 
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son,  Shockley,  Cretzer,  Cariies,  Hubbard  and  Coy  were 
present.  (T.  722.)  The  conversation  was  between  Cret- 
zer and  Guard  Miller.  Cretzer  asked  him  for  his  keys 
and  Miller  gave  him  a  ring  of  keys  and  the  inmates 
then  went  over  to  the  door  leading  into  the  outside 
courtyard  and  tried  to  get  out.  The  inmates  who  went 
to  the  door  were  Coy,  Cretzer,  Carnes,  Hubbard, 
Shockley  and  Thompson.  They  did  not  have  key  107. 
The  witness  had  placed  it  on  the  floor  near  the  wall 
under  a  bench  in  cell  404.  The  inmates  came  back  to 
the  cell  a  number  of  times.  They  were  all  looking  for 
107  key.  When  the  siren  went  oft*,  inmates  Cretzer, 
Carnes,  Thompson  and  Shockley  were  present  outside 
of  cell  403  in  which  the  witness,  Guard  Miller  and 
other  Guards  were  confined.  Cretzer  had  a  .45  auto- 
matic, Cames  had  a  club  and  Shockley  had  no  weapon. 
(T.  722-725.) 

The  testimony  of  Guard  Burdett  as  to  the  shooting 
is  as  follows: 

''Q.  In  regard  to  this  conversation  that  you  heard 
between  those  inmates  and  (^aptain  Weinliold,  just  tell 
us  what  happened  ? 

A.  Just  after  the  siren  sounded,  the  signal  there 
was  trouble,  w^hy,  C/aptain  Weinhold  called  Cretzer. 
He  said,  'Cretzer,  tell  your  boys  not  to  go  outside,  if 
they  do  they  will  get  hurt.' 

Cretzer  says,  'You  mean  they  will  get  killed,  don't 
you?' 

Shockley — he  says,  'We  are  going  to  kill  all  of  you,  1 
kill  all  the  sons  of  bitches',  and  they  were  talking  and  I 
then  Thompson,  he  spoke  up,  he  said,  'Yes,  we  want  i 
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no  living  witnesses'.  Cretzer  was  talking  to  Captain 
Weinhold.  He  said,  ^You  are  going  to  be  the  first  one 
to  die,  the  first  son  of  a  bitch  to  die',  and  he  shot  him. 

Well,  as  tlie  Ca])ta.in  fell  to  the  fioor,  he  shot  Mr. 
Corwin  and  he  fell.  He  turned  next — Mr.  Lageson 
and  I  were  siting  on  the  bed  at  the  side  of  the  cell. 
He  shot  Mr.  Lageson.  As  he  shot  Mr.  Lageson  I  fell 
with  him  at  the  same  time.  He  fired  one  shot  at  me 
and  missed.  Then  he  went  over  to  the  next  cell  and  he 
fired 

Q.     By  'the  next  cell',  what  cell  do  you  mean? 

A.     That  was — I  was  in  403,  and  he  went  in  to  402. 

Q.     That  was  the  third  cell? 

A.     That  was  the  third  cell. 

Q.  Was  that  the  cell  in  which  Sundstrum,  Baker 
and  Simpson  had  been  placed? 

A.    Yes,  it  was. 

Q.  Could  you  see  the  front  of  that  third  cell  from 
where  you  were? 

A.  No,  I  couldn't  see  the  front  of  the  cell,  but  I 
could  see  the  men  in  the  front  of  the  cell. 

Q.  Could  you  see  what  inmates  were  around  in 
front  of  that  third  cell? 

A.  Shockley  and  Cretzer.  Cames  was  standing 
further  back  from  it. 

Q.     Tell  us  just  what  you  saw  or  heard? 

A.  Well,  Cretzer  stepped  over  there  in  front  of 
the  next  cell  and  he  fired.  I  could  see  him  firing  the 
shots.  He  fired,  T  believe,  three  shots  into  that  cell. 
Then  he  came  back,  Cretzer  and  Shockley,  they 
stepped  back   in  front  of  our  cell,    Shocklev   looked 
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into  our  cell,  he  seen  Mr.  Lageson  sitting  on  the  toilet 
seat  in  the  cell.  He  said,  'There's  one  son  of  a  bitch 
that  hasn't  even  been  hurt',  and  he  says  about  me,  he 
said  'How  about  that  big  son  of  a  bitch  in  there?' 
Shockley  said,  'I  shot  him'.  Then  he  brought  his  .45 
up  to  shoot  Mr.  Lageson  and  the  gun  snapped,  it  was 
empty,  so  he  released  that  clip  from  the  .45,  inserted 
another,  and  says,  'I  am  sorry,  Mr.  Lageson'. 

Q.     Who  said  that? 

A.  Cretzer.  He  said,  'I  am  sorry,  Mr,  Lageson,' 
and  fired.  Well,  as  he  fired,  Mr.  Lageson  fell  forward 
on  me  on  the  bed.  Then  they  walked  away  from  the 
cell.   They  were  gone  for^ 

Q.    Who  walked  away  from  the  cell? 

A.     The  inmates. 

Q.    What  inmates? 

A.  Cretzer  and  Games  and  Shockley  and  Thomp- 
son. 

Q.     What  direction  did  they  go? 

A.  They  walked  toward  the  end  of  the  cell  block, 
west. 

Q.  Did  you  hear  any  shots  fired  into  the  third  cell 
after  that? 

A.     Yes,  sir,  I  did. 

Q.     Were  you  able  to  see  who  fired  the  shots? 

A.    I  did. 

Q.     What  did  you  see? 

A.  They  came  back  to  the  cells  a  little  while  later 
and  they  looked  me  over  and  they  said,  'I  guess  they 
are  all  dead  in  that  cell.  They  haven't  changed  po- 
sitions.' 
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Q.    Who  said  that? 

A.  Cretzer  said  that.  And  then  they  moved  over  to 
the  next  cell,  and  there  were  two  shots  fired  into  the 
cell. 

Q.    Into  what  cell? 

A.  Into  cell  402.  That  was  the  cell  next  to  the  one 
I  was  in. 

Q.  Did  you  see  any  inmates  outside  the  cell  in 
which  you  were  incarcerated,  403,  after  this  last  shoot- 
ing into  the  third  cell? 

A.     Yes,  sir,  I  did. 

Q.    What  inmates  did  you  see? 

A.  Coy  was  back  in  front  of  the  cell;  Cretzer  was 
back  in  front  of  the  cell;  Shockley  was  back  in  front 
of  the  cell ;  and  Thompson. 

Q.    You  were  not  hit  at  any  time,  Mr.  Burdett? 

A.     No,  sir,  I  was  not  hit. 

Q.  In  what  position  did  you  remain  after  the  shoot- 
ing into  the  cell  by  Cretzer? 

A.  Well,  T  was  sitting  on  the  side  of  the  bed  with 
my  feet  down,  and  when  they  shot  I  just  turned  and 
fell  on  my  face  across  the  corner  of  the  bed,  and  I  was 
lying  with  head  do\Mi  over  the  corner  of  the  bed  so  I 
could  see  out  in  front  of  the  cell. 

Q.  What  time  of  the  evening  were  you  rescued 
from  that  cell,  Mr.  Burdett? 

A.     Around  eleven  o'clock."  (T.  725-728.) 

Joseph  H.  Simpson,  Lieutenant  of  the  Custodial 
Force  at  Alcatraz  Penitentiary,  entered  the  main  cell 
house  from  the  front  office  in  the  neighborhood  of 
2:15  or  2:20  on  the  nftoTiioon  of  May  2,  1946.   He  pro- 
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ceeded  dowii  Broadway  when  he  observed  mmates, 
Thompson,  Cretzer,  Carnes  and  Shockley.  Thompson 
had  a  rifle,  Cretzer  had  a  .45  automatic  pistol  and 
Shockley  had  a  wrench  or  club,  he  had  some  object  in 
his  hand.  Mail  Censor  Baker  was  accompanying  Lieu- 
tenant Simpson  at  the  time.  Thompson,  Carnes,  Cret- 
zer, Shockley  and  Coy  took  them  aroimd  and  placed 
them  in  the  third  cell  of  C  Block,  No.  402.  There  w^ere 
four  or  five  inmates  right  there  together  that  put 
Simpson  and  Baker  m  the  third  cell.  There  were  Coy, 
Thompson,  Cretzer,  and  Shockley.  Carnes  w^as  walk- 
ing along  with  them.  Thompson  had  the  rifle,  walking 
along  with  the  Guards  and  poking  them  in  the  backs 
with  it,  telling  them  to  step  up.  Record  Clerk,  Sund- 
strum,  was  later  put  in  the  cell,  No.  402.  Cretzer  had 
a  .45  automatic  and  Shocklej^  had  a  wrench  or  club, 
as  near  as  the  witness,  Simpson,  could  remember. 
When  Sundstrom  came  up  to  the  door  of  the  cell, 
Shockley  hit.  him  a  few  times  in  the  face  with  his  fist. 
(T.  788-789.)  When  the  siren  went  off,  Cretzer, 
Shockley  and  Hubbard  were  directly  in  front  of  the 
cell  they  had  Simpson  in.  There  w-as  some  shooting  at 
the  west  end  of  the  Block.  The  next  thing,  Cretzer 
was  standing  in  front  of  the  cell  in  which  Guards 
Simpson,  Sundstrum  and  Baker  were  in.  He  fired, 
hitting  Lieutenant  Simpson,  Then  Shockley  said, 
*' That's  Baker,  the  mail  censor,  he  ain't  no  aood,  shoot 
him  too,"  or  ''kill  him  too."  Then  Cretzer  fired  and 
hit  Baker  in  the  leg.  (T.  792-793.)  After  the  shoot- 
ing. Lieutenant  Simpson  saw  the  inmates  milling 
aroimd  out  in  front  of  the  cell.  He  saw  Coy,  Cretzer, 
Carnes  and  Shockley  out  there  later  on.  (T.  793.) 
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Robert  R.  Bakor,  the  Mail  Censor  and  Guard  at 
Alcatraz  Penitentiary,  entered  the  main  cell  house 
from  the  administration  section  of  the  building  at  the 
east  end  about  2:30  on  the  afternoon  of  May  2,  1946. 
He  was  accompanied  by  Lieutenant  Simpson.  He 
walked  down  Broadway  to  the  west  of  the  cell  house 
and  made  a  left  turn  there  and  was  confronted  with 
about  eight  prisoners.  Those  that  Baker  remembered 
were  Carnes,  Cretzer,  (^oy,  Thompson,  Fleish  and 
Shockley.  Carnes  had  a  club  in  his  hand;  Cretzer  had 
a  .45  automatic  pointed  at  Guard  Baker;  Thompson 
had  a  rifle  in  his  hand;  Coy  didn't  have  anything  in 
his  hand:  Fleish  was  standing  in  the  D  Block  door; 
Shockley  was  over  towards  D  Block,  more  or  less  the 
same— right  with  Cretzer.  (T.  834-836.)  Thompson 
pointed  the  rifle.  He  told  the  wdtness  and  Guard  Simp- 
son to  move  over  towards  the  west.  He  said,  ''Get 
along."  At  the  same  time,  Cretzer  aimed  the  .45  at 
Baker.  He  said,  ''Get  along  here."  Guards  Simpson 
and  Baker  were  put  in  the  third  cell.  No.  404:  that  is 
the  officers'  toilet.  The  inmates  tried  to  close  the  door, 
but  couldn't,  so  Cretzer,  with  a  pistol,  and  Coy,  who 
had  been  standing  there,  walked  over  and  moved 
Guards  Simpson  and  Baker  fi'om  cell  404  to  cell  402. 
That  is  the  third  cell.  Cretzer,  Shockley  and  Coy  were 
outside  the  cell;  then  Sundstrum,  the  Record  Clerk, 
was  brought  in  by  Cretzer  and  Coy.  As  he  got  to  the 
door,  Shockley  struck  Sundstrum  twice  on  the  side  of 
the  face.  They  put  Sundstrum  in  the  eel]  with  Guard 
Simpson  and  Guard  Baker.  (T.  837-840.) 

Carl  \V.  Sundstrum  was  on  May  2,  1046,  Record 
Clerk  of  the  Alcatraz  Penitentiary.    He  entered  the 
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main  cell  house  about  2:25  iii  the  afternoon  of  that 
day,  shortly  after  Lieutenant  Simpson  and  Mr.  Baker. 
He  went  through  the  main  gate  at  the  east  end  of  the 
cell  house.  He  walked  down  Broadway  towards  the 
west  end  of  the  cell  house.  Thomj)son  stepped  out  and 
pointed  a  rifle  at  him.  (Tr.  877-878.)  Just  about  that 
time  another  inmate  named  Coy  came  from  behind  B 
Block  and  grabbed  him  by  the  necktie.  Cretzer  stepped 
from  behind  Thompson  and  pointed  a  .45  at  him.  Hub- 
bard was  a  little  ways  from  Thompson,  not  very  far 
from  Cretzer.  He  didn't  see  anything  in  Hubbard's 
hand.  Coy  had  what  looked  like  some  kind  of  butcher 
knife  in  his  hand.  Carnes  was  standing  by  the  table 
where  the  Associate  Warden  has  interviews.  He  had 
a  kind  of  billy  club  in  his  hand.  Cretzer,  Coy  and 
Thompson  took  Smidstrum  over  towards  D  Block.  As 
he  went  past  the  second  cell  in  C  Block  he  saw  Miller 
looking  out.  He  also  saw  Captain  Weinhold  standing 
in  the  second  cell  looking  out  through  the  bars.  There 
were  three  or  four  other  men  in  there  at  that  time. 
(T.  880-881.)  When  he  got  in  front  of  the  third  cell 
of  C  Block  inmate  Shockley  appeared.  Shockley  looked 
at  him  and  said:  ''You  son-of-a-bitch, "  and  hit  him  on 
the  chin  twice.  (T.  882-883.)  They  then  put  him  inside 
the  third  cell  where  T^ieu tenant  Simpson  and  Baker 
were  confined.  Cretzer  directed  him  to  take  off  his 
pants,  and  as  he  was  taking  off  his  pants,  his  wallet 
fell  out  of  his  pocket  on  tlie  floor.  As  he  started  to 
pick  up  the  wallet  Cretzer  said :  "What's  that?"  Sund- 
strum  said:  "My  wallet."  Cretzer  said:  "Let's  have 
it."  So  Sundstrum  handed  it  to  him.  He  opened  the 
wallet  and  took  $92.00  in  currency  out  of  the  wallet. 
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Then  he  handed  Sundstrum  back  the  wallet  and  he 
laid  the  wallet  on  the  bed.  As  Cretzer  took  the  money 
out  of  the  wallet  and  put  the  money  in  his  pocket  and 
handed  back  the  wallet,  he  said:  ''You  can  call  this 
highway  robbery.''  Then  he  took  Sundstrum 's  pants. 
(T.  88.3-885.)  He  then  walked  away  from  the  cell  and 
came  back  a  little  later.  Shockley  came  back  with  him. 
The  witness  did  not  see  anything  in  Shockley 's  hand. 
(T.  885.) 

Sundstrmn  testified  as  follows  as  to  the  shooting: 

''Q.    What  happened  then? 

A.  I  walked  to  the  back  of  the  cell  and  found  a 
pair  of  pants  hanging  up  on  a  nail  there  in  back  of 
the  cell.  I  put  those  pants  on.  While  I  was  standing 
in  the  back  of  the  cell  putting  these  inmate's  pants 
on  Shockley  and  Cretzer  came  back  in  front  of  the 
cell  and  Shockley  says:  'Kill  all  the  sons-of -bitches, 
we  don't  want  any  witnesses.' 

Q.     Then  what  happened? 

A.  I  was  in  back  of  the  cell  wrapping  these  pants 
aromid  me,  they  were  too  long  for  me,  I  was  wrapping 
them  aromid,  these  pants,  trying  to  make  them  fit.  I 
just  looked  up  to  the  front  of  the  cell,  then  I  heard 
someone  say:  'You  c^n't  get  out,  anyway,  you  might 
as  well  give  up,  somebody  is  going  to  get  hurt.' 

Q.    Where  did  that  voice  come  from? 

A.     That  was  out  of  the  next  cell. 

Q.    Did  you  know  whose  voice  it  was  ? 

A.     It  was  Captain  Weinhold. 

Q.     Did  you  recognize  his  voice? 

A.    Yes,  I  did. 
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Q.     Then  what  happened? 

A.  Cretzer  said:  'You  will  be  the  first  one  to  get 
hurt/  Just  about  that  time  I  heard  the  siren  blow, 
the  escape  siren  over  there.  Then  all  of  a  sudden 
Cretzer  shot.  He  had  this  .45  in  his  hand,  and  he  shot, 
he  shot  into  the  next  cell.  He  said,  'You  will  be  the 
first  one  to  get  hurt,'  and  he  shot  into  the  next  cell. 
Then  he  whipped  the  gun  around  to  shoot  into  our 
cell,  and  he  shot  Lieutenant  Simpson  right  in  the 
chest,  there  (indicating).  I  was  still  standing  in  the 
back  of  the  cell  watching  him, 

Q.    Where  was  Simpson? 

A.  Simpson  was  sitting  on  the  bunk  next  to  Baker. 
He  was  farther  away  from  the  front  end.  Well,  Baker 
was  sitting  on  the  bmik  near  the  bars,  near  the  front 
of  the  cell.  Then  he  whipped  the  gun  around  to  shoot 
Baker.  Then  he  pointed  the  gun  in  my  direction  and 
when  he  did  that,  I  dropped  on  the  floor  and  fell  with 
my  head  over  against  the  bunk  and  my  legs  out  side- 
ways. I  just  laid  there.  I  heard  a  big  bang,  I  don't 
know  w^here  the  bullet  went,  but  it  missed  me. 

Q.  Was  there  any  iimiate  outside  the  cell  when 
Cretzer  fired  into  the  cell,  the  third  cell  ? 

A.  Shockley  was  still  standing  there.  I  didn't  see 
any  other  inmates  right  then.  All  I  saw  was  Cretzer 
and  Shockley.    I  don't  know  about  the  others. 

Q.     Where  were  they? 

A.  Standing  up  in  front  of  the  cell,  outside,  kind 
of — ^Cretzer  was  standing  with  his  body  like  between 
the  two  cells. 

Q.    Where  was  Shockley  ? 
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A.  Slioekley  was  standing  over  a  little  ways,  it 
would  be  to  his  right,  about  two  or  three  feet  of  the 
right  hand  of  Cretzer. 

Q.  Do  you  know  how  many  shots  were  fired  in  the 
second  cell  before  the  shooting  occurred  in  that  third 
ceU? 

A.  It  seemed  to  me  he  fired  one  shot  into  that  cell 
next  to  us,  and  then  after  that  he  shot  Simpson  and 
Baker,  and  then  he  pointed  the  gun  at  me  and  pulled 
the  trigger  and  I  fell  on  the  floor. 

Q.     Then  what  happened? 

A.  I  laid  there  with  my  head  against  the  bunk  and 
my  feet  stretched  out;  I  just  laid  there  like  I  w^as 
dead.  1  didn't  move,  just  laid  there,  and  then  I  heard 
a  lot  more  shooting  going  on  in  the  next  cell.  I  heard 
'Bang,'  'Bang,'  'Bang,'  about  five  or  six  or  seven 
times,  I  don't  know  how  many  times;  then  they  shot 
into  our  cell  a  couple  of  more  times. 

Q.  Did  you  see  who  shot  into  your  cell  the  second 
time? 

A.  No.  I  had  my  head  dow-n,  like  this  (indicat- 
ing) ;  I  just  heard  the  shooting.  I  heard  Simpson  say : 
*He  shot  me  again,'  and  then  I  heard  Baker  say:  'He 
shot  me  again,'  words  to  that  effect. 

Q.     You  did  not  see  who  fired  those  second  shots? 

A.  No;  I  had  my  head  down  like  this  (indicating) 
between  tlie  edge  of  the  bunk,  and  there  is  a  roimd 
lavatory  there,  and  the  left  side  of  my  head  was  kind 
of  against  the  lavatory,  and  the  right  side  of  my  face 
was  against  the  edge  of  the  bnnk;  my  legs  sprawled 
out. 
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Q.     How  long  did  you  remain  in  that  posture  ? 

A.  Must  have  been  an  hour  there  before  I  even 
moved. 

Q.  Did  you  hear  or  observe  any  convicts  outside 
the  cell  in  that  hour? 

A.  Yes,  I  heard  inmates  walking  back  and  forth  in 
front  of  the  cell. 

Q.     Did  you  see  them? 

A.     I  didn't  look. 

Q.  Did  you  hear  any  conversation  between  the  in- 
mates walking  back  and  forth? 

A.  Just  before  they  came  back  and  Simpson  was 
shot  the  second  time,  and  Baker  was  shot  the  second 
time,  I  heard  someone  say  at  that  point,  ^They  are  not 
dead  there,  they  moved.-  and  that  was  when  Simpson 
was  shot  again,  and  then  that  was  when  Mr.  Baker 
was  shot  asrain,  the  second  time. 

Q.    When  were  you  rescued,  Mr.  vSimdstrum? 

A.  It  was  pretty  close  to  about  quarter  to  eleven 
that  night."  (Tr.  885-888.) 

The  evidence  clearly  establishes  that  Shockley  w^as 
present  at  the  time  of  the  shooting  and  actively  aided 
and  abetted  and  counseled  Cretzer  in  the  killing  of 
Miller  and  the  woimding  of  the  other  guards. 

When  the  prisoners  in  D  Block  were  checked  on 
the  morning  of  Saturday,  May  4th,  Shockley  was 
foimd  in  Cell  26  on  the  second  tier  of  D  Block.  The 
evidence  seems  to  have  established  that  Shockley  was 
in  Cell  26,  although  there  is  some  difference  between 
the  testimony  of  the  guards  and  the  convicts  on  that 
subject.   In  the  cell  with  Shockley  at  that  time  were 
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convicts  Edwin  W.  Sharp,  Howard  Butler,  Jack  Pep- 
per and  James  H.  Quillan. 

Sharp  testified  that  after  the  siren  blew  he  went  in 
to  Cell  26— Sliockley's  cell.  (T.  1377.) 

''Q.    Who  went  in  the  cell? 

A.  Well,  me  and  Quillan ;  a  fellow  by  the  name  of 
Butler,  and  after  a  time,  why,  Shockley  came  up." 
(T.  1378.) 

Sharp  also  testified  as  follows: 

*'Q.  When  y<3U  were  in  this  cell  No.  26  do  you  re- 
member seeing  Shockley  take  some  currency  out  of 
his  pocket  and  tear  it  up? 

A.  He  tore  something  up;  I  don't  know  whether 
money  or  not. 

Q.     What  did  he  do  with  it? 

A.     He  put  some  in  the  toilet. 

Q.     Did  he  flush  the  toilet? 

A.    Yes."  (T.  1380.) 

Jack  Pepper,  an  inmate  of  Block  D,  was  called  as 
a  witness  by  defendant  Shockley,  and  testified  as  fol- 
lows : 

''Q.  Did  you  see  Shockley  tear  up  any  money  while 
he  was  in  that  cell  with  you  on  that  day  ? 

A.    Yes. 

Q.    AVhat  didhe  do? 

A.     He  just  pulled  some  money  out  and  tore  it  up. 

Q.     What  did  he  do  with  the  money? 

A.     Threw  it  in  the  toilet. 

Q.  Flushed  the  toilet?  Did  he  make  any  state- 
ment while  he  was  doing  that? 
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A.     No,  not  that  1  can  recall. 
Q.    Didn't  he  at  that  time  and  place  say:  'This  will 
be  of  no  good  to  me  now  ? 
A.     I  don't  recall."  (T.  1412-1413.) 

Howard  Butler,  an  iimiate  of  Block  D,  was  found 
in  the  same  cell  occupied  by  Shockley  when  the  check- 
up was  made  of  Block  D  by  the  prison  officials  on  the 
morning  of  Saturday,  May  4,  1946.    He  testified  as 

follows ; 

"Q.  What  did  all  the  inmates  do,  as  far  as  you 
observed,  when  the  siren  blew  m  D  Block? 

A.  They  started  to  make  way  to  get  into  the  cells 
the  closest  to  them. 

Q.  Do  you  recall  whether  or  not  a  group  of  you 
were  assembled  in  front  of  cell  26? 

A.  The  group  of  us  was  assembled  but  it  was  not 
in  front  of  cell  26. 

Q.    What  cell  did  you  go  into  1 

A.     I  went  into  26. 

Q.     Do  you  remember  seeing  Shockley  at  any  time  ? 

A.    No,  he  was  not  there. 

Q.     Shockley  was  not  there  at  that  time? 

A.    No. 

Q.  How  soon  after  the  siren  blew  did  you  see 
Shockley? 

A.  Well,  I  couldn't  say  exactly,  with  the  excite- 
ment and  ever\i^hing,  I  wouldn't  be  certain  for  ac- 
curacy. 

Q.     What  is  3^our  best  estimate  as  to  the  time? 

A.  Well,  T  would  say  about  fifteen  or  twenty  min- 
utes after  the  siren. 
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Q.  When  Shockley  canio  to  the  cell  were  the  other 
inmates  that  you  have  already  mentioned  in  cell  2G 
there? 

A.     Yes."    (T.  1423-1424.) 

The  Record  Clerk,  Sundstrmn,  testified  that  Cretzer 
had  taken  currency  from  his  wallet.  Apparently  Cret- 
zer gave  the  currency  to  Shockley,  and  Shockley  de- 
stroyed it  when  he  returned  to  his  cell  in  D  Block,  and 
flushed  it  in  the  toilet  in  the  cell.  The  testimony  of 
Shockley 's  own  witnesses  discloses  that  it  was  a  con- 
siderable i)eriod  after  tlie  siren  went  off  that  Shock- 
ley  returned  to  his  cell  in  D  Block.  The  testimony  of 
the  Cf overnment 's  witnesses  proves  conclusively  that 
at  the  time  of  shooting  Miller,  Shockley  was  present 
with  Cretzer.  Therefore,  he  could  not  have  abandoned 
the  conspiracy  prior  to  the  shooting  of  Miller. 

V. 

The  finding  of  the  jury  as  to  the  sanity  of  defendant  Shockley 
is  supported  by  the  evidence. 

The  Court  submitted  the  question  of  the  sanity  of 
Shockley  to  the  jury  under  proper  instructions.  (T. 
2143.)  The  jury  by  its  verdict  found  Defendant 
Shockley  to  be  sane  at  the  time  of  the  slaying  of 
Guard  Miller. 

On  October  28,  1946,  at  the  request  of  counsel  for 
defendant  Shockley,  the  C^ourt  appointed  Dr.  John 
Alden  to  conduct  a  mental  examination  of  Shockley. 
Dr.  Alden  visited  Shockley  at  Alcatraz  on  November 
5,  1946.  Shockley  was  in  his  presence  a  little  over  an 
hour  and  that  was  the  only  occasion  upon  which  he 
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visited  Shockley.  He  rendered  a  reijort  to  the  Court, 
to  which  he  testified  on  the  trial  when  called  as  a  wit- 
ness by  the  defendant  Shockley.  In  his  report  to  the 
Court  he  stated: 

'^The  next  question  concerns  the  subject's  legal 
sanity:  In  my  opinion,  at  the  time  of  my  exam- 
ination on  November  5,  1946,  Sam  Richard  Shock- 
ley  was  able  to  understand  the  nature  and  conse- 
quence of  his  actions,  was  capable  of  understand- 
ing the  natui'e  of  the  charges  against  him,  was 
able  to  confer  witli  his  attorney,  and  was  capable 
of  preparing  his  defense."  (T.  1300.) 

Dr.  Alden  further  testified  at  the  trial  as  follows : 

*'Q.  When  you  made  that  statement  in  your  report 
did  you  refer  to  Shockley 's  mental  condition,  mental 
state  and  condition  at  the  time  of  the  May  2nd  break? 

A.  No,  I  was  referring  onl}^  to  his  condition  at  the 
time  of  my  examination  on  November  5. 

Q.  Did  you  form  an  opinion  as  to  his  mental  con- 
dition at  the  time  of  the  May  2nd  break  ? 

A.  No,  I  did  not  have  any  information  concerning 
his  action  at  the  time  or  immediately  precedmg  or 
following  that  time,  and  I  had  no  reason,  no  evidence 
on  which  to  form  such  an  opinion."  (T.  1300). 

On  cross-examination,  Dr.  Allen  testified  as  fol- 
lows: 

"Q.  Now,  from  your  entire  examination  of  this 
man  you  came  to  the  conclusion  as  expressed  to  the 
court,  that  he  knew  the  nature  of  the  acts  in  which  he 
was  engaged  at  the  time  you  examined  him? 

A.    That  is  right,  yes. 
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Q.  Aiid  he  was  in  a  competent  mental  condition  to 
prepare  and  present  his  defense  to  the  court? 

A.    Yes. 

Q.  You  also  believed  that  he  knew  the  difference 
between  right  and  wrong,  didn't  you? 

A.  Well,  I  didn't  use  that  phrase,  because  it  is  a 
legal  term  and  I  was  trying  to  stick  as  closely  as  pos- 
sible to  the  medical  facts. 

Q.  You  neyer  made  any  physical  examination  of 
the  man,  at  all? 

A.     No. 

Q.     You  never  gave  him  any  tests  of  any  kind? 

A.     No  special  tests,  no."   (T.  1313-1314.) 

Reading  the  entire  testimony  it  is  apparent  that  he 
did  not  express  any  opinion  as  to  the  sanity  of  Shock- 
ley  on  May  2,  1946,  at  the  time  of  the  slaying  of 
Guard  Miller. 

Counsel  for  defendant  Shockley  placed  upon  the 
stand  a  number  of  the  inmates  of  D  Block  and  at- 
tempted to  elicit  from  them,  as  intimate  acquaintances, 
their  opinion  as  to  the  sanity  of  Shockley  on  May  2, 
1946.  These  witnesses  were  permitted  by  the  Court,  to 
testify  to  their  observations  of  Shockley  and  as  to  his 
conduct  and  appearance.  With  possibly  one  excep- 
tion, the  Court  ruled  that  they  did  not  qualify  as  inti- 
mate acquaintances  and  refused  to  permit  them  to 
give  their  opinions  as  to  his  sanity. 

The  admission  or  exclusion  of  the  opinion  of  a  lay 
witness  as  to  the  sanity  of  a  person  is  within  the  trial 
Judge's  soimd  discretion. 

Taylor  v.  United  States,  71  F.  (2d)  7r.. 
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His  determmation  of  the  matter  will  be  reviewed 
or  revei-sed  only  where  there  has  been  a  clear  abuse 
of  discretion. 

Estate  of  Perkhis,  195  €al.  699. 

"Whether  or  not  a  witness  may  testify  as  an 
intimate  acquaintance  is  a  question  of  fact  for  the 
trial  Court  to  determine.  The  Court  is  vested  with 
a  wide  discretion  and  its  determination  will  be 
interfered  with  upon  review  only  in  case  the 
Court  has  abused  its  discretion." 

Estate  of  Perkins,  supra; 

Atkins  Corporation  v.  Tourney,  6  Cal.  (2d)  206; 

In  re  Hill,  13  Cal.  App.  (2d)  326. 

An  examination  of  the  testimony  of  the  various  in- 
mates, whose  opinions  wei-e  requested  by  counsel  for 
Shockley,  will  disclose  that  the  Court  was  fully  justi- 
fied in  ruling  that  they  did  not  qualify  as  intimate  ac- 
quaintances. They  did  not  possess  that  personal,  con- 
fidential and  familiar  relation  with  Shockley  that 
would  constitute  them  as  intimate  acquaintances  of 
him. 

There  was  no  impropriety  in  the  comment  by  the 
trial  Court  when  the  attoraey  for  Shockley  attempted 
to  elicit  from  Henri  Young  his  opinion  as  to  the  sanity 
of  Shockley.  It  was  the  duty  of  the  Court  in  passing 
on  the  question  of  whether  a  particular  witness  was  an 
intimate  acquaiTitance  to  weigh  the  credibility  of  the 
witness. 

''The  comments  of  the  Court  on  occurrences  dur- 
ing the  trial  or  on  the  evidence  where  he  is  au- 
thorized to  comment  thereon,  will  not  be  reviewed 
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or  held  erroneous  except  i'or  an  abuse  of  discre- 
tion." 

Heslin  V.  M alone,  116  Conn.  471. 

In  determining  the  question  of  the  sanity  of  Shock- 
ley,  the  Jury  had  ample  oppoitunity  to  observe  him 
throughout  the  trial  of  the  case  and  also  his  demeanor 
and  testimony  wlien  on  the  witness  stand.  On  cross- 
examination  Shockley  testified  very  clearly  as  to  the 
incidents  of  his  life  occurring  years  ago,  but  suffered  a 
convenient  lapse  of  memory  when  questioned  concern- 
ing the  happenings  at  Alcatraz  Penitentiary  on  the 
afternoon  of  May  2, 1946.    (T.  1568-1578.) 

When  Robei't  C.  Bristow  was  upon  the  witness 
stand,  he  testified  to  the  conduct  of  Shockley  on  the 
afternoon  of  May  2,  1946.  On  cross-examination  by 
the  attorney  for  defendant  Shockley,  he  was  asked  the 
following  questions  to  which  he  gave  the  following 
answers : 

''Q.  How  was  Shockley  acting  when  you  first  saw 
him? 

A.    Acting  definitely  sane,  so  far  as  I  could  tell. 

Q.  I  mean  did  he  walk  around,  did  he  jump 
around,  or  what  did  he  do  ? 

A.  He  just  acted  like  he  wanted  to  get  rid  of  a 
bunch  of  guards."  (T.  500.) 

On  cross-examination  by  the  attorney  for  defend- 
ant Sliockley,  Cecil  D.  Corwin  testified  as  follows : 

'*Q.  Did  you  see  anybody  else  milling  about  the 
corridoi"  here  outside  404? 

A,     I  saw  Shockley. 
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Q.     Who  else? 

A.     I  saw  Hubbard. 

Q.  When  you  saw  Shockley  isn't  it  true  he  was 
running  around  like  a  crazy  man  ? 

A.  Well,  I  don't  know  how  to  answer  that  ques- 
tion.  I  don't  know  how  crazy  men  run  around. 

Q.     Just  describe  his  actions. 

A.  Well,  he  seemed  to  be — he  was  excited,  yes,  if 
that  is  what  you  mean.  He  was  urging  Cretzer  to 
kill  us. 

Q.  As  a  matter  of  fact,  prior  to  this  altercation 
with  Cretzer  shooting,  didn't  you  see  Shockley  run 
around  beating  his  breasts,  shaking  his  fists,  running 
around  excitedly  up  and  down  the  corridor  ? 

A.  No,  he  walked  by  there  and  he  said,  'Kill  every 
one  of  the  yellow-bellied  bastards  so  they  can 't  testify 
against  us. ' 

Q.  Prior  to  that,  though,  did  you  see  him  do  any- 
thing unusual? 

A.     No."   (T.  586-587.) 

Guard  Lageson,  on  cross-examination  by  the  attor- 
ney for  defendant  Shockley,  testified  as  follows : 

''Q.     Did  you  see  Shockley  at  that  time  and  place? 

A.    No. 

Q.     How  long  after  was  it  you  saw  Shockley? 

A.     I  saw  Shockley  after  I  was  locked  in  cell  403. 

Q.     You  were  already  a  hostage? 

A.    Yes. 

Q.  Was  there  anything  unusual  about  Shockley 's 
appearance  when  you  saw  him  ? 

A.     No. 
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Q.  Isn't  it  a  fact  he  was  iiinning  aroiind  yelling, 
hollering  ? 

A.     They  were  all  doing  that. 

Q.     I  asked  you  about  Shockley? 

A.     He  might  have  been. 

Q.  You  testified  at  the  Coroner's  Inquest,  didn't 
you  in  this  case? 

A.     Yes. 

Q.  I  will  show  you  page  45,  line  21 — would  you 
examine  this?  It  starts  with  the  middle  of  this  an- 
swer here.  (Handing  document  to  the  witness.)  I 
will  ask  you  if  at  the  Coroner's  Inquest  in  this  case 
you  gave  this  part  of  an  answer  on  page  45:  'They 
seemed  to  be  having  trouble  with  the  keys  and  in  the 
meantime  I  saw  two  more  inmates,  Thompson  and 
Shockley;  Shockley  had  a  pipe  wrench  that  appar- 
ently had  been  taken  out  of  the  utility  corridor,  and 
he  was  i-unning  back  and  forth  with  the  pipe  wrench, 
hollering  curses  and  yelling. '  Do  you  remember  that  ? 

A.     Yes. 

Q.  Was  there  any  reason  why  you  don't  want  to 
testify  to  that  today  ? 

Mr.  Heimessy.  I  submit  that  is  improper  cross- 
examination. 

The  Court.     Sustain  the  objection. 

Mr.  Sullivan.     Is  the  objection  sustained? 

The  Court.     Yes. 

Mr.  Sullivan.    Very  well,  your  Honor. 

Q.  Now,  Mr.  Lageson,  isn't  it  a  fact  that  at  that 
time  and  place  Shockley  was  running  around  like  a 
madman  ? 
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A.     I  have  never  seen  a  madman;  I  don't  know. 

Q.  Isn't  it  a  fact  that  Shockley  was  rmmmg  up 
and  down  with  a  wrench  in  his  hand,  shakmg  it  at 
everybody  and  yelling  curses'? 

A.  I  didn't  see  him  shaking  it  at  any  time.  He  was 
running  up  and  down  with  it,  yes.  He  was  also 
cursing. 

Q.  Isn't  it  a  fact  he  was  acting  differently  than 
the  other  convicts  at  that  time  and  place  ? 

A.  No;  he  was  no  more  excited  than  any  of  the 
others  were. 

Q.     You  have  known  Shockley  for  some  time  ? 

A.    Yes,  I  know  him  since  I  came  to  work  there. 

Q.     You  have  been  on  duty  in  D  Block? 

A.    Yes. 

Q.  Isn't  it  a  fact  all  tlie  time  he  has  been  in  there 
he  remains  in  there  1 

A.    Yes. 

Q.  He  is  ver}^  uncommunicative,  so  it  would  be  un- 
usual for  him  to  be  running  aroimcl  screaming  and 
cursing  and  making  any  noises  whatsoever,  wouldn't 
it? 

A.  I  wouldn't  be  the  judge  to  say  whether  it  was 
imusual.   He  was  doing  that. 

Q.     You  remember  seeing  him  do  it  before  *? 

A.     I  never  saw  him  imder  those  conditions  before. 

Q.  You  had  never  seen  him  talk  to  anybody  be- 
fore, had  you? 

A.     He  used  to  talk  to  me. 

Q.  But  you  did  not  see  him  talk  to  the  other  in- 
mates ? 

A.    Yes. 
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Q.     Very,  very  few  occasions,  though  ? 

A.    He  used  to  speak,  they  used  to  yell  from  cell 

to  cell. 

Q.     Isn't  it  a  fact  he  has  kept  mostly  to  hunself  in 

that  celH 

A.  He  has  been  by  himself  quite  a  bit,  yes/' 
(T.  641-644.) 

Guard  Joseph  H.  Simpson,  on  cross-examination  by 
the  attorney  for  defendant  Shockley,  testified  as  fol- 
lows : 

"Q.     You  were  well  acquainted  with  Sam  Shockley? 

A.     I  knew  him,  yes. 

Q.  In  the  course  of  your  duties  have  you  had  occa- 
sion to  frequently  go  into  D  Block? 

A.     I  did. 

Q.  Did  you  have  a  chance  to  observe  Shockley 
very  often  in  there. 

A.     I  saw  him  as  a  rule  when  I  went  in  there,  yes. 

Q.  Did  you  observe  him  frequently  enough  to  form 
an  opinion  as  to  his  intelligence'? 

Mr.  Hennessy.  I  submit  we  are  not  concerned 
with  his  intelligence,  but  more  with  his  sanity. 

Mr.  Sullivan.     I  will  withdraw  it. 

The  Witness.  I  don't  think  I  am  qualified  to 
answer  that.  I  never 

Mr.  Sullivan.  Q.  Well,  I  will  rephrase  the  ques- 
tion. Do  you  know,  or  do  you  think  you  know  him  well 
enough  to  form  an  opinion,  or  express  an  opinion 
regarding  his  sanity? 

A.     No,  I  do  not. 

Q.     You  have  had  an  intimate  contact  with  him  ? 
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A.     Not  enough  to  tell  that,  no. 

Q.  From  your  observation  of  Shockley  would  you 
say  he  has  been  rather  uncommunicative  with  the  other 
prisoners  ? 

A.     No,  I  wouldn't  say  that. 

Q.  You  know  while  he  is  in  D  Block  he  has  been 
forbidden  to  communicate  with  prisoners  in  the  main 
cell  house? 

A.     That  is  a  standing  rule. 

Q.     That  is  a  standing  rule? 

A.     Yes. 

Q.  From  your  observation  of  him  in  T>  Block  have 
you  observed  whether  or  not  lie  frequently  has  con- 
versed with  the  other  prisoners  in  D  Block  ? 

A.  I  noticed  nothing  about  his  actions  that  showed 
him  any  different  than  any  of  the  other  inmates  in  D 
Block. 

Q.  You  knew  he  had  been  put  in  solitary  confine- 
ment on  several  occasions? 

Mr.  Hennessy.  I  object  to  that  as  not  proper  cross- 
examination. 

The  Court.  I  will  overrule  the  objection.  He  may 
answer  if  he  knows. 

The  Witness.  Yes,  I  know.  I  knew  he  had  been 
placed  in  solitary. 

Mr.  Sullivan,  Q.  From  your  experience  with 
prisoners  over  there,  you  know  when  they  come  out 
of  that  place,  a  place  like  that,  very,  very  frequently 
they  are  not  normal  and  rational  human  beings? 

Mr.  Hennessy.  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness  and  not  proper  cross-examina- 
tion. 
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The  Court.  It  calls  for  the  opinion,  that  is  true. 
I  think  you  can  ask  him  what  he  observed  concerning 
such  matters.  I  think  the  objection  is  more  to  the  form 
of  the  question. 

Mr.  Sullivan.     Veiy  well. 

Q.  On  the  various  occasions  you  observed  Shock- 
ley  come  out  of  solitary  confinement  have  youl  observed 
anytliing  unusual  about  his  conduct  after  he  came  out 
of  solitary? 

A.     No. 

Q.  Would  you  say  his  attitude  was  just  as  obedient 
and  respectful  towards  you  and  other  officej's  as  it 
would  be  from  a  prisoner  who  had  the  general  run  of 
the  cell  house? 

Mr.  Ilennessy.  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Coui't.  I  will  sustain  the  objection.  Ask  him 
what  he  saw  or  observed. 

Mr.  Sullivan.  Q.  Did  you  observe  anything  un- 
usual about  Shockley's  appearance  and  attitude  on 
coming  out  of  solitary  ? 

A.  What  I  observed  of  Shockley  was  that  he  re- 
sented any  kind  of  authority. 

Q.  He  did.  Was  that  attitude  toward  authority 
more  pronounced  when  he  came  out  of  solitary  than  on 
other  occasions? 

A.     No. 

Q.     You  are  sure  of  that? 

A.     That  is  my  opinion."  (T.  795-797.) 

Guard  C'arl  W.  Sundstrum  on  cross-examination  by 
the  attorney  for  Shockley  testified  as  follows: 
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"Q.  Shockley  was  not  doing  time  for  murder, 
though,  was  he"? 

A.     No,  he  was  doing  time  for  something  else. 

Q.     For  bank  robbery? 

A.     Kidnapping. 

Q.  Bank  robbery  and  kidnapping,  that  is  right, 
but  as  between  the  two  men  you  knew  Cretzer  was  the 
more  vicious,  didn't  you? 

Mr.  Hennessy.  I  object  to  that  as  calling  for  the 
opinion  of  the  witness. 

The  Court.  If  he  wants  his  opinion,  I  will  allow 
the  witness  to  answer  it. 

The  Witness.     What  was  that  question? 

Mr.  Sullivan.  Q.  I  said  as  between  the  two  men 
you  knew  Cretzer  was  the  more  vicious,  didn't  you? 

A.  No,  I  knew  Shockley  was  the  one  who  hit  me  on 
the  chin. 

Q.  I  didn't  ask  you  that.  I  said  as  between  Cretzer 
and  Shockley,  you  knew  Cretzer  was  the  more  vicious  ? 

A.     I  would  say  there  were  both  vicious. 

Q.     They  were  both  vicious? 

A.    Yes,  I  would  say. 

Q.     You  say  Shockley  was  a  vicious  criminal? 

A.     I  would  say  so. 

Q.     In  your  opinion? 

A.     In  my  opinion. 

Q.  A  big  stalwart  sturdy  criminal — is  that  your 
definition  of  Shockley? 

A.     I  .just 

The  Court.     He  did  not  say  that,  Counsel. 

The  Witness.     I  just  said  he  was  vicious,  that  is  all. ; 
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Mr.  Sullivan.  Q.  Vicious  mentally  or-  vicious 
physically  ? 

A.     Just  vicious. 

Q.  Would  you  include  the  physical  temperament 
in  that  respect? 

The  Court.  I  have  allowed  this  examination  to  pro- 
ceed, but  you  have  gotten  far  afield. 

Mr.  Hennessy.  I  will  object  to  the  question  on  the 
ground  it  is  not  proper  cross-examination. 

The  Court.  It  is  argumentative.  I  think  perhaps 
the  Court  was  wrong  in  allowing  the  examination  to 
jn'oceed,  but  Counsel  seemed  to  want  to  go  into  those 
matters  of  the  oi)inion  of  the  witness,  and  it  leads  us 
astray  when  you  do  that. 

Mr.  Sullivan.  Q.  Isn't  a  fact,  Mr.  Sundstrum, 
during  the  period  of  time  that  you  saw  Shockley  that 
day  he  was  running  around  there  in  an  irrational  man- 
ner, shouting,  cursing,  waving  his  anns  around  in  the 
air,  and  behaving  as  a  madman? 

A.     When  I  saw  him  he  was  just  standing  there. 

Q.  When  he  came  up  and  hit  you  on  the  chin, 
didn't  he  impress  you  at  that  time  and  place  as  acting 
like  a  madman? 

A.     I  would  say  he  acted  kind  of  mean  and  vicious. 

Q,  Isn't  it  a  fact  that  he  acted  like  an  animal  who 
has  suddenly  been  released  from  captivity  after  three 
or  four  years  and  turned  loose  ? 

A.  I  wouldn't  be  prepared — I  never  saw  an  animal 
that  was  just  released  from  captivity. 

Q.  You  do  not  call  them  animals  over  there  in  D 
Block? 
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A.    Who? 

Q.  You  do  not  call  any  of  those  fellows  who  are 
locked  up  in  D  Block  for  some  period  of  time  animals, 
would  you? 

A.     I  wouldn't  call  them  animals."  (T.  906-908.) 

There  was  amx:)le  evidence  to  sustain  the  finding  of 
the  Jury  that  Shockley  was  sane.  The  only  evidence 
to  the  contrary  consisted  of  statements  by  fellow  in- 
mates, which  evidently  the  Jury  did  not  believe. 


(b)     ADDRESSED    TO    THE    POINTS    RAISED    BY   APPELLANT 
MIRAN  EDGAR  THOMPSON. 

(1)  Counsel  for  defendant  Thompson  have  ob- 
jected to  a  portion  of  the  instructions  given  by  the 
Court  bearing  upon  the  credibility  of  the  various  wit- 
nesses who  testified,  and  have  quoted  in  the  brief  only 
a  portion  of  the  charge  of  the  Court  upon  that  subject. 

An  examination  of  the  entire  instruction  will  dis- 
close that  it  is  not  objectionable  in  any  way.  (T.  2131- 
2132.) 

The  record  further  discloses  that  Thompson  did  not 
make  any  objection  to  this  portion  of  the  charge  be- 
fore the  jury  retired  to  consider  its  verdict.  Rule  30 
of  the  Rules  of  Criminal  Procedure  provides : 

''No  party  may  assign  as  error  any  portion  of 
the  charge  or  omission  therefrom  unless  he  ob- 
jects thereto  before  the  jury  retires  to  consider 
its  verdict,  stating  distinctly  the  matters  to  which  "I 
he  objects  and  the  grounds  of  his  objection." 
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(2)  The  charge  of  the  Court  as  to  the  testimony 
of  the  defendant  is  not  objectionable.  It  states  the  law 
correctly.  (T.  2134.) 

Furthermore,  counsel  did  not  object  to  this  portion 
of  the  charge  before  the  jury  retired  as  required  by 
Rule  30  of  the  Rules  of  Criminal  Procedure. 

(3)  The  instruction  of  the  Court  as  to  the  rejec- 
tion of  the  testimony  of  any  witness  demonstrated  to 
have  testified  falsely  is  a  correct  statement  of  the  law. 
(T.  2131-2132.) 

Furthermore,  counsel  did  not  object  to  this  portion 
of  the  charge  before  the  jury  retired  as  required  by 
Rule  30  of  the  Rules  of  Criminal  Procedure. 

(4)  Counsel  objected  to  this  instruction  given  by 
the  Court: 

"You  may  also  consider  in  that  eomiection  the 
criminal  record  of  any  defendant.  You  may  not 
disregard  the  testimony  of  a  witness  because  he  is 
a  convicted  felon,  but  you  may  consider  in  deter- 
mining whether  you  wish  to  believe  all  or  any  pai*t 
of  his  testimony  his  criminal  record."  (T.  2132.) 

This  objection  was  made  before  the  jury  retired  to 
deliberate  upon  the  verdict. 

The  use  of  the  term  "criminal  record"  by  the  Court 
could  not  have  prejudiced  the  defendant  because  the 
only  criminal  record  that  was  in  evidence  consisted  of 
convictions  of  felonies  by  the  defendant.  There  was 
no  other  criminal  record  that  the  jury  could  consider. 
The  Government  was  not  limited  to  showing  only  one 
conviction  of  a  felony  by  a  defendant.   It  is  permitted 
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to  show  that  the  defendant  had  been  convicted  of  other 
felonies,  bearing  upon  his  credibility. 

' '  The  defendant  had  voluntarily  offered  himself 

as  a  witness  in  his  o^^^l  behalf,  and  evidence  that 

he  had  been  contacted  of  other  crimes  was  clearly 

admissible  as  bearing  upon  his  credibility." 

MacKnight  v.  United  States  (1st  Cir.),  263  F. 

840; 
Edwards  v.  United  States,  18  Fed.  (2d)  402. 

(5)  Coiuisel  claims  that  the  verdict  is  void  because 
it  is  not  a  complete  verdict.  He  says  that  the  jury 
was  not  asked  if  they  had  returned  the  verdict  after 
the  verdict  was  recorded  and  that,  therefore,  the  jury 
was  discharged  without  rendering  a  complete  verdict. 

The  action  taken  by  the  Court  upon  the  return  of 
the  verdict  conformed  to  Rule  31  of  the  Rules  of 
Criminal  Procedure.  Subdivision  (d)  of  Rule  31  pro- 
vides : 

''When  a  verdict  is  returned  and  before  it  is 
recorded  the  jury  shall  be  polled  at  the  request 
of  any  painty  or  upon  the  court's  own  motion." 

The  Rules  of  Criminal  Procedure  require  the  Judge 
to  poll  the  jury  before  the  verdict  is  recorded.  The 
sections  of  the  Penal  Code  of  California  cited  by 
counsel  have  no  application. 

(6)  There  is  no  uncertainty  in  the  charge  of 
murder  contained  in  the  indictment. 

While  Guard  Miller  died  on  May  3,  1946,  the  act  I 
that  caused  his  death  was  committed  on  May  2,  1946. 
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(7)  Counsel  claim  that  the  verdict  fails  to  fix  the 
punishment. 

Section  454,  Title  18  of  the  U.  S.  Criminal  Code 
Annotated,  provides: 

''Every  person  g'uilty  of  murder  in  the  first  de- 
gree, shall  suffer  death. ' ' 

Section  567,  Title  18,  U.S.C.A.  provides: 

"In  all  cases  where  the  accused  is  found  guilty 
of  the  crime  of  murder  in  the  first  degree,  or  rape, 
the  jury  may  qualify  their  verdict  by  adding 
thereto  'without  capital  punishment';  and  when- 
ever the  jury  shall  return  a  verdict  qualified  as 
aforesaid,  the  person  convicted  shall  be  sentenced 
to  imprisonment  for  life." 

The  Coui't  fully  instructed  the  jury  that  they  could 
qualify  a  verdict  of  guilty  of  first  degree  murder  by 
providing  tliat  it  should  be  without  capital  punish- 
ment.  He  used  the  follomng  language: 

"There  is  also  a  statute  which  is  involved  in 
this  case  which  provides  that  in  all  cases  where  an 
accused  is  found  guilty  of  the  crime  of  murder  in 
the  first  degree  by  the  jury  may  qualify  their 
verdict  by  adding  tliereto  the  words  'without  cap- 
ital punisliment,'  by  the  provisions  of  this  law. 
An  autliority  and  power  is  jrninted  to  the  jury 
in  a  case  where  a  verdict  of  first  degree  murder 
is  found.  That  power  or  authority  to  the  jury  is 
to  decide  in  the  event  the  accused  is  found  guilty 
of  the  crime  of  mu7'der  in  the  first  degree,  that  he 
shall  not  be  executed,  but  sliall  be  punished  for 
life.  The  ( 'ongress  of  the  United  States,  in  pass- 
ing that  statute,  has  determined  that  it  was  proper 
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to  leave  to  the  sound  discretion  of  the  juiy  what 
weight  shall  be  given  to  considerations  such  as 
age  or  sex  or  ignorance  or  human  passion  or 
weakness  or  the  irrevocableness  of  the  death 
penalty."  (T.  2140-2141.) 

Furthermore,  in  submitting  forms  of  verdict  to  the 
jury,  the  Court  submitted  one  in  the  following  lan- 
guage: 1 
''We  the  Jury  find  the  defendant,"  naming  him,  " 
"guilty  of  murder  in  the  first  degree  without  capi- 
tal punishment."  (T.  2145.) 

(8)  The  Court  did  not  erroneously  permit  the 
United  States  Attorney  too  wide  a  latitude  in  his 
cross-examination  of  defendant  Thompson. 

On  direct  examination  defendant  Thompson  testi- 
fied that  he  was  in  his  cell  on  the  afternoon  of  May  2, 
1946,  because  he  got  a  "lay-in"  from  the  hospital. 
(T.  1813.)  It  was  the  contention  of  the  Govenmient,! 
supported  by  the  testimony  of  witnesses  H.  F.  Herbert 
and  Olen  M.  Pehrson  (T.  234-257)  that  Thompson  had 
knowledge  in  advance  that  an  attempt  to  escape  was 
to  be  made  on  the  afternoon  of  May  2,  1946;  that  he 
was  employed  in  the  tailor  shop,  which  is  in  the  in- 
dustrial area  of  the  United  States  Penitentiary  at 
Alcatraz;  that  on  Tuesday,  April  30,  1946,  Thompson 
spoke  to  the  witness  Herbert,  who  was  in  charge  of 
the  tailor  shop,  about  getting  a  lay-in  on  Thursday 
afternoon,  May  2nd,  1946,  and  asked  Herbert  if  he 
could  get  a  "lay-in"  for  that  afternoon.  Thompson  re- 
peated this  conversation  with  Herbei*t  on  Tuesday,  and 
Wednesday,  also,  of  the  same  week.   It  was  proper  on 
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cross-examination  for  the  Government  to  show  that 
Thompson  got  the  ''lay-in"  Thursday  afternoon,  May 
2,  1946,  not  because  lie  was  sick,  but  because  he  wished 
to  be  in  the  cell  house  when  the  attempted  break  was 
to  be  made.  (T.  1852.) 

Defendant  Thompson  further  testified  that  he  found 
a  note  in  his  cell  at  dinner  time  on  May  2,  1946,  from 
Coy,  in  which  Coy  stated  he  was  going  to  escape  and 
told  Thompson  if  he  wanted  to  go  he  would  let  him 
out  of  his  cell  and  nobody  would  get  hurt.  (T.  1830- 
1831.) 

It  was  proper  for  the  Government  on  cross-exam- 
ination to  ask  Thompson  if  he  did  not  have  a  conver- 
sation with  Coy  on  the  preceding  day,  May  1,  1946, 
in  which  Coy  told  him,  ''Buddy,  we  are  going  home 
tomorrow.  Do  you  want  to  go  along?"  (T.  1863-1864.) 

Thompson  denied  any  such  conversation  and,  there- 
fore, was  not  prejudiced  by  the  question,  although  it 
was  a  perfectly  proper  question  on  cross-examination. 

(9)  Thompson,  on  direct  examination,  testified  that 
he  did  not  in  any  manner,  shape  or  form  abet  or  urge 
in  the  killing  of  Mr.  Miller,  saying:  **No,  I  didn't.  I 
have  never  helped  kill  anyone."  (T.  1839.) 

He  also  testified  on  cross-examination  to  the  effect 
that  he  had  been  brought  back  to  Texas  and  tried  on 
a  murder  charge  down  there.  It  was  proper  for  the 
Government  to  show  he  had  been  previously  convicted 
of  the  crime  of  murder  in  the  State  of  Texas  and  had 
been  convicted  of  other  felonies.  (T.  1856-1860.) 

MacKnight  v.  United  States,  supra ; 

Edwards  v.  United  States,  supra. 
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Thompson,  on  direct  examination,  testified  as  to 
what  he  claimed  had  happened  in  the  main  cell  house 
on  the  afternoon  of  May  2,  1946.  It  was  proper  for 
the  Government  on  cross-examination  to  examine  him 
in  detail  as  to  what  happened  in  the  cell  house.  He 
testified  that  he  saw  Captain  Weinliold  come  over  to 
the  end  of  D  Block.   He  then  testified: 

''Q.     Who  was  witli  him  when  he  came  over  there  i 

A.  Well,  when  Hubbard  was  back  there  with  a 
rifle,  I  was  alongside. 

Q.     What  did  you  have? 

A.    A  club. 

Q.    Where  did  you  get  that  club? 

A.     I  think  Hubbard  handed  it  to  me."  (T.  1867.) 

It  was  also  proper  on  cross-examination  to  ask  the 
witness  if  he  liad  seen  Sam  Shockley  strike  Smid- 
strum  as  Sundstnim  was  being  put  in  the  cell.  (T. 
1876.)  It  was  also  proper  for  the  Court  to  refuse  to 
permit  the  defendant  Thompson  to  go  into  the  facts 
of  the  murder  case  prosecuted  against  him  in  Texas, 
and  also  to  preclude  him  from  testifying  as  to  the  rea- 
son why  he  attempted  to  escape. 

(10)  The  statements  of  the  Court  concerning  the  , 
applications  for  writs  of  habeas  corpus  ad  testifican- 
dtim  were  proper.   The  Court  had  the  right  to  require 
an  assurance  from  counsel  as  to  the  materiality  of  the 
testimony  sought  from  the  persons  whose  production  i 
was  requested  by  the  writ.  | 

(11)  There  was  no  error  committed  in  the  admis- 
sion of  the  commitment  issued  by  the  United  States  \ 
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District  Court  for  the  Northern  District  of  Texas, 
Amarillo  Division,  dated  May  29,  1945.  (T.  358-360.) 
It  was  proper  to  show  that  at  the  time  of  the  break 
Thompson  was  an  inmate  of  the  Alcatraz  Penitentiary 
held  under  a  commitment  from  a  United  States  Dis- 
trict Court.  The  validity  of  the  commitment  was  not 
before  the  Court.  If  the  prisoner  was  held  under  color 
of  law,  he  could  be  guilty  of  escape. 

"The  statute,  18  U.S.C.A.  Section  753  (h),  for- 
bids escape,  not  only  to  those  'properly  in  the 
custody  of  the  Attoraey  General'  but  also  to  all 
'who  are  confined  in  any  penal  or  correctional  in- 
stitution, pursuant  to  his  direction,'  without  men- 
tion of  the  propriety  of  the  confinement.  We  are 
of  opinion  that  attempts  at  escape  from  such  in- 
stitutions are  *  *  *  forbidden  to  all  imnates,  and 
that,  if  they  consider  their  confinement  improper, 
they  are  bound  to  take  other  means  to  test  the 
question. ' ' 

Bayless  v.  United  States   (9th  Cir.)   141  Fed. 
(2d)  578  (p.  580). 

(12)  There  was  no  misconduct  on  the  part  of  the 
United  States  Attorney  concerning  the  demands  of 
counsel  for  Defendant  Thompson  for  an  alleged  state- 
ment taken  by  the  Federal  Bureau  of  Investigation 
from  him.  When  demand  was  made  by  the  prosecu- 
tion, the  United  States  Attornev  said : 

'*Mr.  Hennessy.  I  haven't  any  statement."  (T. 
1781.) 

When  coimsel  again  asked  for  the  privilege  of  in- 
specting the  alle.G^cd  statement,  the  United  States  At- 
torney said: 
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*'Mr.  Hennessy.  I  will  say  I  haven't  got  the  con- 
fession. 

Mr.  Spagnoli.  There  is  no  confession,  your  Honor. 
We  assign  that  as  gross  misconduct  on  the  part  of 
the  District  Attorney  and  prejudicial  to  the  defendant 
Thompson. 

Mr.  Hemiessy.    Well,  the  statement. 

Mr.  Spagnoli.  He  has  never  made  a  confession.  A 
confession  imputes  that  he  murdered  or  killed  Guard 
Miller,  which  Mr.  Hennessy  knows  he  never  confessed ; 
he  had  nothing  to  confess. 

Mr.  Hennessy.     Well,  call  it  a  statement. 

Mr.  Spagnoli.  That  is  prejudicial  to  the  defendant 
Thompson. 

Mr.  Hennessy.  Call  it  a  statement  if  you  want,  but 
I  haven't  got  the  statement.  Is  that  plain  enough  for 
you?"    (T.  1780-1781.) 

Inasmuch  as  the  United  States  Attorney  stated  he 
had  no  such  docmnent,  it  matters  little  whether  it  is 
called  a  confession  or  a  statement.  Finally  both  of 
the  parties  agreed  on  calling  it  a  statement.  There 
was  no  prejudice  to  the  defendant. 

(13)  The  testimony  relative  to  the  homicide  of 
Harold  Stites  was  properly  admitted. 

Stites  was  killed  on  the  evening  of  May  2,  1946 
while  in  the  west  gun  gallery.  This  evidence  w^as  ad- 
missible as  part  of  the  7'es  gestae.  It  was  an  occurrence 
during  the  attempted  escape. 

The  term  "res  gestae''  may  be  defined  as  those  cir- 
cumstances which  are  the  midesigned  incidents  of  a 
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particular  litigated  act  and  which  are  admissible  when 
illustrative  of  such  acts. 

Ft.  Smith  on  Co.  v.  Glover,  24  S.  W.  106,  58 
Ark.  168; 

First  Nat'l  Bank  v.  Home  Ins.  Co.,  274  Pa.  129. 

The  test  of  the  admissibility  of  evidence  as  a  part 
of  the  re^  gesta-e  is  whether  the  Act,  declaration  or  ex- 
clamation is  so  intimately  interwoven  or  connected 
with  the  principal  fact  or  event,  which  it  characterizes, 
as  to  be  regarded  as  a  part  of  the  transaction  itself, 
and  also  whether  it  clearly  negatives  any  premedita- 
tion or  purpose  to  manufacture  testimony. 
32  C.J.S.  403; 
MoUoy  V.  Chicago  Rapid  Transit  Co.,  166  N.  E. 

530,  335  111.164; 
Carter  v.  C.  F.  Smith  Co.,  281  N.  W.  380,  285 
Mich.  621. 

The  main  transaction  is  not  necessarily  confined  to 
a  particular  point  of  time,  but  may  extend  over  a 
longer  or  shorter  period,  according  to  the  nature  and 
character  of  the  transaction. 
32  C.J.S.  408; 

Yarbrangh  v.  Prudential  Jns.  Co.  (CCA-Ga.) 
99  Fed.  (2d)  874. 

The  circumstances  attendant  on  the  main  or  prin- 
cipal fact  may  be  shown. 

Louisville  cf-  Norther)}  Rail  waif  Co.  v.  Hawhif, 
93  So.  698,  208  Ala.  75. 
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The  admissibility  of  evidence  as  part  of  res  gestae 
is  a  matter  resting  largely  in  the  discretion  of  the 
trial  Court. 

Fort  St.  Union  Depot  v.  Hillen  (CCA-Mich.) 
119  Fed.  (2d)  307. 

(14)  There  was  no  error  in  the  refusal  of  the 
Court  to  permit  counsel  to  examine  the  statement 
made  by  Guard  Corwin  to  the  Federal  Bureau  of  In- 
vestigation. (T.  605.) 

The  records  sought  by  counsel  constituted  official 
records  of  the  Division  of  Investigation  of  the  United 
States  Department  of  Justice.  Such  documents  are 
confidential  in  character,  are  in  the  custody  of  the  At- 
torney General,  and  may  not  be  released  by  subordi- 
nate members  of  the  Department  of  Justice. 
Title  5  U.S.C.A.  Sec.  22; 

Section  65,  Rules  and  Regulations  of  the  Di- 
vision of  Investigation,  United  States  Depart- 
ment of  Justice; 
Ex  parte  Sackett  (9th  €ir.)  74  F.  (2d)  922. 

In  a  note  to  the  last-mentioned  case,  Section  65  of 
the  Rules  and  Regiilations  of  the  Division  of  Investi- 
gation of  the  United  States  Department  of  Justice  is 
set  forth. 

Rule  16  of  the  Federal  Rules  of  Criminal  Pro- 
cedure, providing  for  the  discovery  and  inspection  of 
documents,  does  not  apply  to  the  Federal  Bureau  of 
Investigation  reports. 

United  States  v.  Black,  6  F.R.D.  270  (IST.  D. 
Ind.). 
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See,  also, 

United   States   v.    Abraham   Metier,   C124-1G7 

(S.D.N.Y.). 

(15)  There  was  no  error  in  admitting  the  hand- 
writing on  the  wall  of  Cell  403  made  thereon  by  Guard 
Lageson. 

While  Uuard  liageson  was  in  Cell  No.  403  on  the 
night  of  May  2,  1946,  after  the  shooting  of  the  guards, 
and  before  the  guards  were  rescued,  he  wrote  the 
names  of  six  men  on  the  wall  of  the  cell.  The  names 
written  were  Cretzer,  Coy,  Carnes,  Shockley,  Hubbard 
and  Thompson.  While  the  writing  of  these  names  on 
the  wall  was  undoubtedly  a  part  of  the  res  gestae,  and 
admissible  as  such,  counsel  for  the  Government  did 
not  bring  out  the  fact  of  the  writing  of  these  names 
during  the  direct  examination  of  Guard  Lageson. 
However,  during  the  cross-examination  of  Guard 
Lageson,  he  was  asked  the  following  question  by  Mr. 
Zamloch,  the  attorney  for  defendant  Carnes: 

"Q.  Of  course  it  is.  In  other  words,  there  was  a 
great  deal  of  excitement.  You  were  all  imder  stress. 
You  naturally  could  not  make  any  notes  at  the  time, 
and  you  had  to  rely  on  your  reconstruction  the  next 
day  as  best  you  could  remember;  isn't  that  about  it? 

A.     Yes,  true."  (T.  674-675.) 

On  redirect  examination,  the  United  States  Attor- 
ney questioned  the  witness  as  follows: 

**Mr.  Hennessy.  Q.  Mr.  Zamloch,  in  his  examina- 
tion of  you,  asked  if  you  had  made  any  notes  while 
this  thing  was  occurring. 
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A.     I  made  no  notes. 

Mr.  Zamloeli.     I  didn't  ask  that  question. 

The  Court.    No. 

Mr.  Hemiessy.  He  said,  'Of  course,  you  made  no 
notes  and  you  are  depending  only  on  your  recollec- 
tion of  what  happened.' 

The  Court.  I  think  what  he  said  was,  'Of  course, 
you  didn't  make  any  notes  while  this  was  going  on.' 

Mr.  Zamloch.     That  is  correct. 

Mr.  Hennessy.  I  want  to  ask  him  if  he  did  make 
any  notes. 

Mr.  Zamloch.     He  answered. 

The  Witness.     I  made  no  notes  on  paper,  no. 

Mr.  Hemiessy.     Q.     Did  you  make  any  notes  at  all  ? 

A.  I  wrote  the  names  of  six  men  on  the  wall  of 
the  cell. 

Q.     In  what  cell. 

A.    No.  403. 

Q.  When  did  you  write  the  names  of  the  six  men 
on  the  wall  of  the  cell? 

A.     That  was  after  the  shooting. 

Q.     About  how  long  after? 

A.  I  wouldn't  be  able  to  say;  sometime  during  the 
night. 

Q.     Before  you  were  rescued? 

A.    Yes. 

Q.  I  show  you  this  photograph  and  ask  if  the 
handwriting  on  the  wall  of  the  same  is  your  hand- 
writing, if  it  is  a  correct  photograph? 

A.     Yes,  sir,  it  is  my  handwriting. 

Q.     That  is  your  handwriting? 
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A.    Yes. 

Q.  What  names  did  you  write  on  the  wall  of  the 
cell  at  that  time? 

A.     I  wrote  the  names  of  six  men. 

Q.    What  I 

A.     Cretzer — 

Mr.  Spagnoli.  We  object  on  the  ground  it  is  not 
the  best  evidence,  and  it  is  entirely  immaterial,  irrel- 
evant and  incompetent,  and  self-serving,  and  it  is  not 
proper  redirect  examination. 

Mr.  Sullivan.  I  join  in  the  objection  and  further 
it  is  so  far  remote  in  point  of  time  it  is  not  part  of 
the  res  gestae.  I  think  by  this  witness'  own  state- 
ment, he  wrote  it  many  hours  later,  it  is  so  much  hear- 
say.   It  violates  the  very  basis  and  theory  of — 

Mr.  Heimessy.  Counsel  asked  him  whether  he 
made  any  notes  at  that  time. 

The  Court.     I  will  overrule  the  objection. 

Mr.  Hennessy.     Q.     What  six  men? 

Mr.  SpagTioli.  We  object  on  the  same  gi'ounds.  It 
is  an  attempt  to  bolster  up  his  own  testimony. 

The  Court.  Well,  you  just  objected  to  it  and  I 
overruled  it. 

Mr.  Spagnoli.     You  are  asking  him  for  the  names? 

The  Court.  That  is  the  question  you  objected  to 
and  I  ruled  on  it. 

The  Witness.  A.  Cretzer,  Coy,  Carnes,  Shockley, 
Hubbard,  Thompson. 

Mr.  Heimessy.  Q.  This  is  a  correct  photograph  of 
that  writing  on  the  wall  you  made  at  that  time? 

A.    Yes. 
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Mr.  Hennessy.  I  offer  this  in  evidence  and  ask  it 
be  marked  Government's  next  in  order,  and  that  the 
jury  be  permitted  to  see  it. 

Mr.  Spagnoli.  We  object  to  the  offer  on  the  ground 
the  proper  foundation  has  not  been  laid  for  it.  It  is 
not  the  best  evidence  and  it  is  entirely  hearsay. 

The  Court.  Do  you  wish  to  make  the  same  objec- 
tion? 

Mr.  Sullivan.  1  make  the  objection  it  is  incom- 
petent, irrelevant  and  immaterial,  beyond  the  scope  of 
the  res  gestae ;  it  is  hearsay  and  no  foundation  laid. 

Mr.  Zamloch.  Mr.  Hennessy  has  assumed  some- 
thing which  is  incorrect,  your  Honor.  He  assumed  the 
door  was  opened  on  the  questioning  of  this  witness — 

Mr.  Hennessy.    You  did. 

Mr.  Zamloch.  I  did  not  question  him  on  notes.  I 
merely  questioned  him  as  to  the  reconstruction  of  the 
events.  What  I  asked  was,  whether  he  had  any  notes, 
referring,  of  course,  your  Honor  to  notes  as  to  answers 
that  he  gave. 

Mr.  Hennessy.    Well,  he  did  make  notes. 

Mr.  Zamloch.  What  you  are  doing  is  to  bolster  up 
his  testimony. 

The  Court.  Well,  you  are  arguing  the  weight  of  the 
evidence.    I  will  overrule  the  objection. 

(The  photograph  was  marked  U.  S.  Exhibit  25  in 
evidence.) 

Mr.  Spagnoli.  I  ask  it  not  be  considered  against 
Thompson.  I  don't  believe  we  asked  him  about  any 
notes  on  cross-examination.  If  this  was  brought  out 
by  other  counsel  in  the  case  we  have  no  opportunity 
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even  to  object  to  their  questions,  we  could  not  ask  him 
to  withdraw  it;  if  one  of  the  associate  counsel  for 
Thompson  had  put  the  question,  Mr.  Vinkler  or  my- 
self, he  could  have  withdrawn  my  question  and  1 
could  have  withdrawn  his,  but  we  are  placed  in  a 
peculiar  position. 

The  Court.  The  evidence  that  is  already  in  is  suf- 
ficient to  justify  the  admission.  I  have  overruled  the 
objection."  (T.  681-684.) 

The  evidence  was  properly  admitted  because  of  the 
question  asked  the  witness  I^ageson  on  his  cross-ex- 
amination by  Mr.  Zamloch,  and  it  was  further  admis- 
sible because  it  constituted  an  occurrence  in  the  course 
of  the  conspiracy  and  was  a  part  of  the  res  gestae. 
(See  authorities  heretofore  cited  in  Paragraph  13.) 

(16)  There  was  no  misconduct  on  the  pai-t  of  the 
United  States  Attorney  in  his  cross-examination  of 
Defendant  Thompson's  witness  W.  L.  Baker. 

On  direct  examination  of  witness  W.  L.  Baker, 
called  by  counsel  for  defendant  Thompson,  he  was 
asked  the  following  questions  by  Mr.  Spagnoli: 

'^Q.  What  are  you  charged  with  over  at  Alcatraz, 
if  you  don't  mind,  tell  us. 

A.     Kidnapping. 

Q.     Technical  kidnapping? 

Mr.  Hennessy.  1  object  to  that  on  the  ground  there 
is  no  such  offense. 

Mr.  Spag-noli.     Driving  a  car  across  a  state  lino? 

Mr.  Hennessy.  IF  you  don't  want  to  bring  out  the 
facts,  I  will  bring  them  out. 
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Mr.  Spagnoli.  We  may  prove  him  innocent  here. 
We  had  one  innocent  man  this  morning,  Mr.  Pea- 
body. 

Mr.  Hemiessy.  Your  clients  are  always  innocent, 
I  presume. 

Mr.  Spagnoli.  Q.  How  much  of  a  sentence  did 
they  give  you? 

A.    Life."  (T.  1661.) 

On  cross-examination  the  witness  was  asked: 
'*Q.     What  felonies  were  you  convicted  of  besides 
kidnapping? 
A.     Murder  and  manslaughter. 
Q.    Who  did  you  murder? 
A.     My  father."  (T.  1675-1676.) 

There  was  no  improprietj^  in  asking  these  questions. 
The  subject  of  the  conviction  had  been  brought  out  by 
his  own  counsel  on  his  direct  examination,  and  it  was 
proper  to  identify  the  particular  felonies  of  which  he 
had  been  convicted.  No  objection  was  made  to  the 
question  when  it  was  asked  the  witness. 

(17)  There  was  no  error  in  disallowing  the  ques- 
tion by  defendant's  counsel  of  witness  W.  L.  Baker, 
an  imnate  of  Alcatraz,  as  to  whether  he  felt  he  was 
jeopardizing  his  position  as  prison  librarian  by  testi- 
fying. 

The  question  was  manifestly  improi3er  and  a  self- 
serving  statement  by  counsel.  (T.  1677.) 

(18)  The  trial  Court  had  jurisdiction  of  the 
offense. 

The  trial  Court  had  jurisdiction  in  this  case  for  two 
reasons :  First,  the  defendant  was  charged  with  killing 
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a  Federal  officer  in  violation  of  Section  253,  Title  18 
U.S.C.A.,  and  second,  the  killing  took  place  in  the 
Alcatraz  Penitentiary,  a  place  reserved  exclusively 
for  the  use  of  the  United  States  and  under  the  exclu- 
sive jurisdiction  thereof,  and  within  this  Division  and 
District. 

The  introduction  in  evidence  of  Executive  Order  of 
President  Fillmore,  dated  November  6, 1850,  reserving 
Alcatraz  to  the  United  States,  and  the  introduction  in 
evidence  of  a  certified  copy  of  the  map  of  Alcatraz 
Island,  recorded  in  the  Office  of  the  Recorder  of  the 
City  and  County  of  San  Francisco  on  June  23,  1913, 
together  with  the  testimony  of  Warden  Johnston  as  to 
the  use  of  Alcatraz  Island  as  a  United  States  prison, 
constituted  the  necessary  jurisdictional  proof. 

In  1897  the  State  of  California  passed  the  following 
statute : 

"Section  1.  The  State  of  California  hereby 
cedes  to  the  United  States  of  America  exclusive 
jurisdiction  over  all  lands  within  this  state  now 
held,  occupied,  or  reserved  by  the  government  of 
the  United  States  for  military  purposes  or  de- 
fense, or  which  may  hereafter  be  ceded  or  con- 
veyed to  said  United  States  for  such  purpose: 
Provided,  that  a  sufficient  description  by  metes 
and  bounds  and  a  map  or  plat  of  such  lands  be 
filed  in  the  proper  office  of  record  in  the  coimty 
in  which  the  same  are  situated;  and  provided 
further,  that  this  state  reserves  the  right  to  serve 
and  execute  on  said  lands  all  civil  process,  not 
incompatible  with  this  cession,  and  such  criminal 
process  as  may  lawfully  issue  under  the  authority 
of  this  state  against  any  person  or  persons  charged 
with  crimes  committed  without  said  lands. 


^'Section  2.     This  Act  shall  take  effect  imme- 
diately." 

Stats.  Cat.  1897,  p.  51. 

It  was  in  pursuance  of  this  statute  that  the  map 
was  recorded  in  the  Office  of  the  Recorder  of  the  City 
and  County  of  San  Francisco  on  June  23,  1913. 

By  Public  Law  No.  494,  S.  2531,  75th  Congress,  3rd 
Session,  Chapter  176,  52  Stat.  247,  Congress  trans- 
ferred Alcatraz  Island  to  the  United  States  Depart- 
ment of  Justice. 

See,  also, 

United  States  v.  Watkins,  22  Fed.  (2d)  438. 

(19)  The  verdict  as  to  defendant  Thompson  is  sus- 
tained by  the  evidence. 

The  evidence  shows  that  defendant  Thompson,  who 
was  celled  in  C  Block  in  the  main  cell  house,  had  been 
employed  in  the  tailor  shop  of  the  Alcatraz  Peniten- 
tiary for  some  time  prior  to  May  2,  1946,  and  that  on 
Monda}^  April  29,  1946,  he  approached  the  foreman 
of  the  tailor  shop,  Mr.  Herbert,  and  requested  that  he 
be  given  a  lay-in  for  the  afternoon  of  May  2,  1946.  He 
repeated  this  request  again  on  Tuesday  and  Wednes- 
day, April  30th  and  May  1st,  1946.  (Tr.  236-237.)  At 
noon  of  May  2,  1946,  he  visited  the  hospital  and  pro- 
cured a  pass  permitting  him  to  i-emain  in  his  cell  on 
that  afternoon. 

After  Guard  Miller  had  been  overcome  and  his  keys 
taken  from  him  by  inmates  Coy  and  Hubbard,  Cretzer, 
Thompson  and  Carnes  were  released  from  their  cells 
in  the  main  cell  house.   Thompson  immediately  joined 
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the  other  inmates  in  their  effort  to  escape  from  the 
penitentiary.  When  Burdett  entered  the  main  cell 
house  from  the  dining  room,  the  first  man  he  noticed 
was  Thompson,  wlio  was  standing  near  a  desk  on  the 
west  end  of  the  cell  house  with  a  wrench  in  his  hand. 
(T.  711.) 

Thompson  accompanied  Cretzer  and  Shockley  when 
Captain  Weiiihold  was  placed  in  a  cell.  (T.  718-719.) 
When  Guards  Simpson  and  Baker  entered  the  main 
cell  house,  they  were  seized  by  Thompson  and  other 
imnates.  Tliompson  had  a  rifle.  Cretzer  had  a  .45 
automatic  pistol  and  Shockley  had  a  wrench  or  club. 
(T.  834-838.)  Thompson  pointed  the  rifle  at  them, 
and  with  Cretzer  herded  them  into  the  third  cell  of  C 
Block.  (837-840.)  When  Sundstrum,  in  the  main  cell 
house,  walked  down  Broadway  toward  the  west  end  of 
the  cell  house,  Thompson  stepped  out  and  pointed  the 
rifle  at  him.  (T.  877-878.)  Cretzer,  Coy  and  Thomp- 
son took  Sundstrimi  and  placed  him  in  the  third  cell 
of  C  Block.  (T.  882-883.) 

Thompson  was  present  when  the  conversation  took 
place  between  the  inmates  and  the  guards  relating  to 
the  keys.  (T.  733.)  He  went  to  the  door  leading  to 
the  courtyard  with  the  other  inmates  when  they  en- 
deavored to  open  door  107.  (T.  722.)  He  was  outside 
cell  403  when  Cretzer  engaged  Captain  Weinhold  in 
conversation  (T.  724),  and,  according  to  the  testi- 
mony of  witness  Burdett,  Shockley  said:  ''We  are  go- 
ing to  kill  all  of  you,  kill   all  the  sons  of  bitches." 

Thompson  spoke  up  and  said:  ''Yes,  we  want  no 
living  witnesses."   (T.  725.)    According  to  the  tcsti- 
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mony  of  Guard  Lageson,  Sliockley  said:  "We  will  kill 
every  son-of-a-bitch  of  them,"  and  Thompson  said: 
"We  don't  want  any  living  witnesses.  Kill  them  all." 
(T.  628.) 

Thompson  claimed  that  he  had  withdrawn  from  the 
conspiracy  and  retuiTied  to  his  cell  after  the  sounding 
of  the  siren  and  before  the  shooting.  He  offered  the 
testimony  of  certain  inmates  to  substantiate  his  claim. 
Their  testimony  was  contradicted  by  the  testunony  of 
Guards  Burdett  and  Lageson,  showing  that  he  was 
actually  present  alongside  of  Cretzer  and  urging  Cret- 
zer  to  kill  the  guards.  Furthermore,  the  testimony  of 
'Captain  Weinliold  shows  that  he  was  outside  the  cells 
in  the  corridor  of  C  Block  sometime  after  the  sliooting 
and  was  amied  with  a  rifle. 

The  jury  evidently  did  not  believe  the  testimony  of 
Thompson  and  his  witnesses,  but  rather  accepted  as 
true  the  statements  of  the  guards. 

The  defendants  in  this  case  received  a  fair  and  im- 
partial trial,  and  the  verdict  of  the  jury  w^as  fully 
supported  by  the  evidence. 

Dated,  San  Francisco,  California, 
November  14, 1947. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Daniel  C.  Deasy, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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HARRY  O.  AREND, 

United  States  Attorney, 
Fairbanks,  Alaska, 

Attorney  for  Plaintiff  and  Appellee. 

WARREN  A.  TAYLOR, 

Fairbanks,  Alaska, 

Attorney  for  Defendant  and  Appellant. 


Defendant. 
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In  the  District  Court  for  the  Territory  of 
Alaska,    Fourth   Judicial   Division 

Cr.  No.  1268 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PERCY  JAMES  CUTTING, 

INDICTMENT 

Count  I. 

Percy  James  Cutting  is  accused  in  Count  I  of 
this  indictment  by  the  Grand  Jury  for  the  Terri- 
tory of  Alaska,  Fourth  Judicial  Division,  of  the 
crime  of  Grand  Larceny  committed  as  follows, 
to  wit: 

That  the  said  Percy  James  Cutting,  on  or  about 
the  22nd  day  of  October,  1945,  in  the  Fourth  Divi- 
sion, Territory  of  Alaska,  then  and  there  being, 
did  then  and  there  wilfully,  unlawfully  and  feloni- 
ously take,  steal  and  carry  away  one  (1)  West- 
inghouse  electric  range,  type  TII64,  Serial  No. 
830175,  frame  style  No.  1086298,  of  the  value  of 
more  than  Thirty-five  Dollars  ($35.00),  the  per- 
sonal property  of  the  United  States  of  America, 
contrary  to  the  form  of  the  statute  in  such  cases, 
made  and  provided  and  against  the  peace  and] 
dignity  of  the  United  States  of  America. 


United  States  of  America  3 

Count  II. 

Percy  James  Cutting  is  accused  in  Count  II  of 
this  Indictment  by  the  Grand  Jury  for  the  Ter- 
ritory^ of  Alaska,  Fourth  Judicial  Division,  of  the 
crime  of  Grand  Larceny  committed  as  follows, 
to  wit: 

That  the  said  Percy  James  Cutting,  on  or  about 
the  24th  day  of  October,  1945,  in  the  Fourth  Divi- 
sion, Territory  of  Alaska,  then  and  there  being,  did 
then  and  there  wilfully,  unlawfully  and  feloniously 
take,  steal  and  carry  away  one  (1)  Westinghouse 
refrigerator,  further  identified  by  a  refrigeration 
unit  name  plate  showing  model  JX-5,  style  9630150, 
Serial  No.  4218652,  of  the  value  of  more  than 
Thirty-five  Dollars  ($35.00),  the  personal  property 
of  the  United  States  of  America,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States 
of  America. 

Dated  at  Fairbanks,  Alaska,  this  23rd  day  of 
February,  1946. 

/s/  HARRY  O.  AREND, 
United  States  Attoraey. 

Witnesses  before  the  Grand  Jury: 

Andrew  Jackson  Hall,  Thomas  E.  Murton, 
Bernard  J.  Zobel,  Joseph  L.  Lymp,  Charles  V. 
Cors,  Mrs.  D.  E.  Nichols,  Virginia  Houston, 
Erling   Nestland,   James   M.   Jorgensen,   Mi-s. 
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Ben  Grueneich,  Leo  Hardy,  Harold  Byrd,  Stan- 
ley D.  Baskin. 

Endorsed:     A  True  Bill. 

/s/  T.  K.  DOWNES, 

Foreman  of  Grand  Jury. 

[Endorsed]  :     February  25,  1946. 


[Title  of  District  Court  and  Cause.] 

ARRAIGNMENT  AND  PLEA 

Came  Harry  O.  Arend,  United  States  District 
Attorney,  representing  the  Government;  came  the 
defendant  in  person  and  represented  by  Warren  A. 
Taylor. 

This  being  the  time  set  for  the  Arraignment  in 
this  cause  and  the  defendant  stating  that  he  ^Yas 
ready,  upon  being  asked  if  Percy  James  Cutting 
was  his  true  name,  the  defendant  replied  in  the  af- 
firmative, whereupon  the  Indictment  was  read  to 
him  and  a  true  copy  of  the  same  handed  to  him. 

The  defendant  waived  time  for  entering  his  plea 
and  stated  that  he  desired  to  enter  his  plea  to  both 
counts  of  the  Indictment  forthwith. 

Upon  being  asked  if  he  was  Guilty  of  the  crimes 
charged  in  the  Indictment,  to  wit :  Count  I,  Larceny, 
and  Coimt  II,  Larceny,  the  defendant  pled  Not 
Guilty  to  both  Counts,  which  pleas  were  duly  en- 
tered. 

Nov.  6,  1946. 

Entered  in  Court  Journal  No.  34,  Page  219. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division 

Cr.  No.  1268 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PERCY  JAMES  CUTTING, 

Defendant. 

VERDICT  No.  I. 

We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do,  from  the  law  and  the 
evidence  therein,  find  the  defendant,  Percy  James 
Cutting,  guilty  of  the  crime  of  larceny  as  charged 
in  the  Indictment  in  this  cause;  and  we  further  find 
that  the  value  of  the  property  so  stolen  was  Less 
than  the  sum  of  $35.00,  lawful  money  of  the  United 
States  of  America. 

Done  at  Fairbanks,  Alaska,  this  15th  day  of 
November,  1946. 

/s/  CHESTER  MOYER, 
Foreman. 
Nov.  15,  1946. 

Entered  in  Court  Journal,  No.  34,  Page  244. 
[Endorsed] :    Filed  Nov.  15,  1946. 
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In  the  District  Court  for  the  Territory  of  Alaska 
Fourth  Judicial  Division 

Cr.  No.   1268 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

PERCY  JAMES  CUTTING, 

Defendant. 

JUDGMENT  AND  SENTENCE 

On  this,  the  11th  day  of  December,  1946,  came  the 
attorney  for  the  Government,  and  the  defendant 
appeared  in  person  and  by  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  a  verdict  of  guilty  of  the  crime  of 
petit  larceny,  an  offense  included  in  tlie  charge  of 
grand  larceny  set  forth  in  Count  I  of  the  Indict- 
ment herein,  said  included  offense  consisting  of 
taking,  stealing  and  carrying  away  one  (1)  West- 
inghouse  electric  range,  type  TH  64,  Serial  No. 
830175,  frame  style  No.  1086298,  of  the  value  of 
less  than  Thirty-five  Dollars  ($35.00),  the  personal 
property  of  the  United  States  of  America,  on  or 
about  the  22nd  day  of  October,  1945,  in  the  Fourth  ' 
Division,  Territory  of  Alaska ;  and  the  Court  having  . 
asked  the  defendant  whether  he  has  anything  to 
say  why  judgment  should  not  be  pronounced,  and 
no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted  and  that  he  be  hereby  com- 
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mitted  to  tlie  custody  of  the  United  States  Marshal 
for  the  Fourth  Division  of  Alaska,  and  that  said 
defendant  be  imprisoned  for  said  crime  in  the 
Federal  Jail  at  Fairbanks,  Alaska,  for  a  period  of 
one  (1)  year  from  the  date  hereof. 

Done   at   Fairbanks,   Alaska,   this   11th   day   of 
December,  1946. 

/s/  HARRY  E.  PRATT, 
District  Judge. 
Dec.  11,  1946. 
Entered  in  Court  Journal,  No.  34,  Page  297. 

[Endorsed] :     Filed  Dec.  11,  1946. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  A  NEW   TRIAL 

The  Defendant  moves  the  Court,  to  grant  him  a 
new  trial  for  the  following  reasons : 

1.  That  the  Court  erred  in  denying  Defendant's 
motion  for  acquittal  in  Count  One  of  the  said  in- 
dictment made  at  the  conclusion  of  the  Govern- 
ment's case. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial 
►evidence. 

4.  The  Court  erred  in  overruling  Defendant's 
objections  to  the  admission  of  a  certain  unsigned 
credit  memorandum  introduced  for  the  purpose  of 
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establishing  ownership  in  the  Plaintiff  of  the  prop- 
erty alleged  to  have  been  the  subject  of  larceny  by 
the  Defendant. 

/s/  WARREN  A.  TAYLOR, 

Of  Defendant's  Attorneys. 

Service  of  the  foregoing  motion  admitted  this 
18th  day  of  November,  1946,  by  receipt  of  copy 
thereof. 

/s/  HARRY  O.  AREND, 

United  States  Attorney. 

[Endorsed]  :    Filed  Nov.  18,  1946. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Came  Harry  O.  Arend,  United  States  District 
Attorney,  representing  the  Government;  defense 
counsel,  Warren  A.  Taylor,  was  not  present. 

Mr.  Arend  presented  argument  resisting  the  de- 
defendant's  Motion  for  a  New  Trial  and  Motion  for 
Arrest  of  Judgment. 

It  was  Ordered  that  both  motions  be  denied  and 
the  time  for  passing  sentence  be  set  for  10:00  a.m., 
Wednesday,  November  27,  1946. 

Nov.  26,  1946. 

Entered  in  Court  Journal,  No.  34,  Page  271. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Aj^pellant :  Percy  J.  Cut- 
ting, Fairbanks,  Alaska. 

Names  and  Address  of  Appellant's  Attorneys: 
Warren  A.  Taylor,  Fairbanks,  Alaska ;  and  Stanley 
J.  McCutcheon,  Anchorage,  Alaska. 

Offense:     Petty  Larceny. 

Judgment  and  Sentence:  December  11,  1946. 
Sentenced  to  one  (1)  year  in  the  Federal  Jail. 

Now  Confined  in  U.  S.  Jail  at  Fairbanks,  Alaska. 

I,  the  above  named  appellant  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  above-stated  judgment. 

Dated  this  11th  day  of  December,  1946. 

/s/  PERCY  J.  CUTTING. 

Sei-vice  of  copy  acknowledged  this  11th  day  of 
December,  1946. 

/s/  WM.  E.  BERRETT, 

Assist.  LT.  S.  Attorney. 

[Endorsed]:     Filed  Dec.  11,  1946. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  PRINTING  OF  RECORD 

It'  Is  Hereby  Stii3ulated.  by  and  between  the 
above-named  parties,  through  their  respective  at- 
tomeySj  as  follows: 

li:  :That  in  printing  the  papers  and  records  to 
be  used  on  the  hearing  on  ax^peal  in  the  above- 
entitled  cause  for  consideration  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
CiTcuit,  the  title  of  the  Court  and  cause  in  full 
on  all  papers  shall  be  omitted,  except  on  the  first 
paige.of  the  printed  record,  and  there  shall  be  in- 
serted, in  lieu  thereof,  the  words  "Title  of  Court 
and  Caus^";  and 

2.  That  all  endorsements  on  all  papers  used  as 
part  of  said  record  shall  be  omitted  except  the 
Clerk's  filing  mark  and  admission  of  service. 

Dated  this  8th  day  of  August,  1947. 

/s/  HARRY  O.  AREND, 

United  States  Attorney. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 

[Endorsed] :    Filed  Aug.  8,  1947. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  OF  THE  DIS- 
TRICT COURT  TO  TRANSCRIPT  OF 
RECORD 

I,  John  B.  Hall,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Fourth  Judicial  Division, 
do  hereby  certify  that  the  foregoing,  consisting  of 
82  pages,  constitutes  a  full,  true,  and  correct  tran- 
script of  the  record  on  appeal  in  Cause  No.  1268 
Cr.,  entitled  United  States  of  America,  Plaintiff, 
versus  Percy  James  Cutting,  Defendant,  and  was 
made  pursuant  to  and  in  accordance  with  the 
Praecipe  of  the  Defendant  and  Appellant,  filed  in 
this  action,  and  is  the  return  thereof  in  accordance 
therewith,  and 

I  do  further  certify  that  the  Index  thereof,  con- 
sisting of  page  "a",  is  a  correct  Index  of  said 
Transcript  of  Record,  and  that  the  list  of  attorneys, 
as  shown  on  page  "b",  is  a  correct  list  of  the  at- 
toraeys  of  record;  also  that  the  cost  of  preparing 
said  transcript  and  this  certificate,  amounting  to 
$13.10,  has  been  paid  to  me  by  counsel  for  appellant 
in  this  action. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  this  Court  this  22nd 
day  of  September,  1947. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk,  District  Court,  Terri- 
tory of  Alaska,  4tli  Biy, 

[Endorsed] :     No.  11513.     United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit.  Percy 
James  Cutting,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  for  the  Territory 
of  Alaska,  Fourth  Division. 

Filed  September  25,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


In  the  District  Court  for  the  Territory  of  Alaska 
Fourth  Judicial  Division 

Cr.  No.   1268 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

PERCY  JAMES  CUTTING, 

Defendant. 

TRANSCRIPT  OF  TESTIMONY  AND 
PROCEEDINGS 

Harry  O.  Arend,  United  States  Attorney,  and 
William  E.  Berrett,  both  of  Fairbanks,  Alaska,  at- 
torneys for  the  plaintiff. 

Warren  A.  Taylor,  of  Fairbanks,  Alaska,  and 
Stanley  McCutcheon,  of  Anchorage,  Alaska,  at- 
torneys for  the  defendant. 

The  above  cause  came  on  regularly  for  trial  at 
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ten  o'clock  a.m.,  Tuesday,  November  12,  1946,  be- 
fore the  Honorable  Harry  E.  Pratt,  Judge  of  the 
above-entitled  court,  at  Fairbanks,  Alaska,  and  the 
following  is  the  transcript  of  the  testimony  given 
and  the  proceedings  had  therein. 

The  Court:  This  is  the  time  set  for  the  trial  of 
United  States  vs.  Percy  James  Cutting.  Are  the 
parties  ready "? 

Mr.  Arend:    We  are  ready,  your  Honor. 

Mr.  Taylor:  Defendant  is  ready,  your  Honor. 
If  the  Court  please,  we  would  like  to  have  Mr. 
Stanley  J.  McCutcheon  entered  as  associate  counsel 
for  the  defendant. 

The  Court :    He  may  be  so  entered. 

(Thereupon  the  jury  was  duly  empaneled 
and  sworn,  and  counsel  for  plaintiff  made  his 
opening  statement  before  the  jury.) 

Mr.  Taylor:  Defendant  waives  opening  state- 
ment, your  Honor. 

The  Court:    Very  well.     Call  your  first  witness. 

Mr.  Taylor:  If  the  Court  please,  at  this  time 
we  would  ask  that  the  witnesses  be  put  under  the 
rule. 

The  Court:  Very  well,  all  persons  who  are  to 
be  witnesses  in  this  case  will  remain  outside  until 
called  to  testify. 
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MAUREEN  NICHOLS 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Arend : 

Q.     Will  you  state  your  name,  please? 

A.     Maureen  Nichols.  [1*] 

The  Court:  All  persons  who  expect  to  be  wit- 
nesses in  this  case  shall  remain  outside  until  called. 

Mr.  Taylor:  If  the  Court  please,  we  would  like 
to  approach  the  bench  for  the  purpose  of  making  a 
motion. 

The  Court :    I  beg  your  pardon  ? 

Mr.  Taylor:  We  would  like  to  approach  the 
bench  for  the  purpose  of  making  a  motion  outside 
of  the  hearing  of  the  jury. 

The  Court:     Yery  well.     Come  foi'ward  then. 

(The  following  motion  w^as  made  outside  of 
the  hearing  of  the  jury:) 

Mr.  Taylor:  If  the  Court  please,  we  move  at 
this  time  that  Count  I  of  the  Indictment  be  dis- 
missed upon  the  grounds  that  the  same  does  not 
constitute,  or,  the  allegations  contained  therein  do 
not  constitute  a  cause  of  action  against  the  defend* 
ant;  and  we  make  the  same  motion  as  to  Count  II. 

The  Court:  Would  you  specify  in  what  way 
they  are  deficient? 

Mr.    Taylor:      This   motion   is   made   upon   the 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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(Testimony  of  Maureen  Nichols.) 
grounds  that  there  is  no  allegation  in  the  complaint, 
or,  in  the  Indictment,  as  to  the  place  of  the  crime, 
where  the  crime  is  supposed  to  have  taken  place. 

Mr.  Arend:  AVe  have  alleged  tlie  jurisdictional 
situs. 

Mr.  Tajdor:  It  don't  show  it  was  in  the  posses- 
sion of  the  plaintiff,  the  United  States,  at  the  time 
it  was  taken. 

The  Court:    The  motion  is  denied.  [2] 

(The  following  proceedings  took  place  in  the 
presence  of  the  jury:) 

By  Mr.  Arend: 

Q.  State  your  name,  please. 

A.  Mrs.  Maureen  Nichols. 

Q.  Where  do  you  reside,  Mrs.  Nichols? 

A.  1223  Denali  Apartments,  Fairbanks. 

Q.  Where  are  you  employed? 

A.  Mail   and   records   section,   Post   Engineers, 

Ladd  Field. 

Q.  How  long  have  you  been  employed  in  that 
capacity  ? 

A.     Since  sometime  in  March,  1945. 

Q.  And  as  such  employee,  are  you  in  charge  of 
the  correspondence  that  comes  and  leaves  Ladd 
Field? 

A.     The  Post  Engineers'  organization,  yes. 

Q.     Only  for  the  Post  Engineers  'organization? 

A.     Yes,  that's  right. 

Q.  Now,  have  you  checked  your  files  for  a  let- 
ter dated  September  19,  1941,  addressed  to  the 
area  engineer  at  Anchorage  by  Lieutenant  Bush? 
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(Testimony  of  Maureen  Nichols.) 

A.     Yes,  I  have. 

Q.  Regarding  some  equipment  that  included 
electric  ranges  and  refrigeration?  A.     Yes. 

Q.     And  what  did  you  find? 

A.  I  was  able  to  locate  that  letter,  it's  a  carbon 
copy,  with  a  carbon  copy  of  a  shipping  ticket 
attached.   [3] 

Q.  Do  you  know  where  the  orginals  of  that 
would  be? 

A.  Well,  I  would  assume  that  they  are  in  the 
files  of  the  Engineers  at  Anchorage. 

Mr.  Taylor:  If  the  Court  please,  I  move  that 
the  answer  be  stricken  on  the  grounds  that  the  wit- 
ness is  assuming  something. 

The  Court:     Motion  denied. 

Q.     What  you  found  was  a  copy  of  the  letter? 

A.    Yes. 

Q.  When  would  that  letter  have  been  placed — 
this  copy,  when  would  it  have  been  placed  in  your 
files  and  records? 

A.  All  correspondence  is  placed  in  the  files 
either  the  day  immediately,  the  day  following  when 
it  was  sent  out,  or  the  day  after  that,  depending 
on  how  much  mail  went  out  at  the  time. 

Q.     Do  you  have  a  place  to 

Mr.  Taylor:  Just  a  moment,  I  object  to  any 
further  examination  on  this  copy  until  a  satisfac- 
tory explanation  is  made  as  to  where  the  original 
is.  I  think  the  original  is  the  best  evidence.  A 
proper  foundation  has  not  been  laid  for  the  ex- 
amination in  regard  to  the  copy. 

The  Court:     That  is  a  corre<*t  statement  of  the 
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(Testimony  of  Maureen  Nichols.) 

law.     Copies  are  not  admissible  until  it  is  shown 

that  the  original  is  not  available. 

Mr.  Arend:  Well,  yoTir  Honor,  with  this  wit- 
ness here  I  [4]  would  like  to  have  the  papers  that 
she  found,  at  least  marked  for  identification.  I 
may  later  be  able  to 

The  Court:     It  may  be  marked. 

Q.  (By  Mr.  Arend) :  Is  this  the  copy  of  the 
letter  you  have  been  talking  about*?  A.     Yes. 

Q.     And  a  copy  of  the  ticket,  shipping  ticket? 
'   A.     Yes,  that  is  it. 

Q.     And  may  these  be  removed  from  this  file? 

A.  Well,  they  aren't  ordinarily  removed.  You 
may  have  the  whole  file. 

Mr.  Arend:  We  may  have  the  whole  file.  I  am 
only  offering  it  as  to  these  two  items,  your  Honor, 
for  identification. 

(Thereupon  a  carbon  copy  of  a  letter  from 
James  D.  Bush,  Jr.,  to  Area  Engineer,  Anchor- 
age, Alaska,  dated  September  19,  1941,  vras 
marked  as  Plaintiff's  Identification  1-A.  The 
shipping  ticket  attached  thereto  was  marked 
Plaintiff's  Identification  1-B.  The  documents 
are  in  words  and  figures  as  follows : ) 

''RMG/nig 
"September  19,  1941. 
"Subject:    Shipping  Ticket. 
To:      Area    Engineer,    U.    S.    Engineer    Office, 
Anchorage,  Alaska. 

1.     There  is  enclosed  true  copy  shipping  ticket 
dated  July  30,  1941,  transferring  to  the  Quarter- 
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master  various  property  which  has  been  installed  in 

permanent  buildings  Nos.  7,  9, 10,  and  11.  [5] 

"2.  It  is  not  know  what  disposition  was  made  of 
the  original  shipping  ticket  but  the  Post  Quarter- 
master has  entered  the  various  items  on  his  prop- 
erty records  and  has  assumed  control  of  them. 

JAMES  D.  BUSH,  JR. 

1st  Lt.,  Corps  of  Engineers, 
Resident  Engineer. 

''Inch   (trip)  :     Shipping  ticket" 

''Consignor:  The  District  Engineer,  Seattle, 
Washington. 

''Date  Shipped  or  Delivered,  July  30,  1941. 

"Ship  to — Quartermaster,  Ladd  Field,  Pair- 
banks,  Alaska.    Authority  or  Req.  No.  AR  30-1435. 

Transportation  Cost  of Chargeable  to , 

P/A  No 

Quantity  Stock 

"Ordered  Shipped  No.        Article  Unit 

52  Chairs,  Arm,  Wooden         Ea. 

156  Chairs,  side,  wooden  Ea. 

16  Extinguishers,  Fire  1  gal.  Ea. 

17  Extinguishers,  fire, 

21/2  gal.  Ea. 

34       Ranges,  electric, 

Model  TH-64  Ea. 

34      Refrigerators,  electric, 

Model  E-8-40  Ea. 

"This  is  a  true  copy 

"W.  H.  HAMMOND, 
2nd  Lt.  A.  C. 

Asst."  [6] 


Unit 

iiyj 

Total 

Cost 

Cost 

7.65 

$     397.80 

5.75 

897.00 

31.00 

496.00 

7.68 

130.56 

53.00 

1,802.00 

65.00 

5,627.00 
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Q.  (By  Mr.  Arend) :  Are  this  letter  and  ship- 
ping ticket  in  the  same  condition  as  they  were  when 
you  took  them  out  of  your  files  and  records  ? 

A.    Yes,  they  are. 

Mr.  Arend :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mrs.  Nichols,  how  long  have  you  had  these 
records  in  your  possession? 

A.  Well,  they  have  been  in  the  office  ever  since 
I  have  been  there.  The  letter  was  written  in  1941. 
I  know  nothing  of  it  previous  to  the  time  I  was 

Q.  (Interrupting) :  Hov/  long  have  you  been  in 
that  office?  A.     Since  March,  1945. 

Q.  Mrs.  Nichols,  did  you  testify  before  the  grand 
juiy?  A.     Was  that  some  time  last  year? 

.Q.     Yes.  A.     Yes. 

Q.     In  this  same  case?  A.     Yes. 

Q.  Now,  when  did  you  fii'st  run  across  this  ex- 
hibit here  which  is  marked  **  Identification  1-A?" 

A.  I  believe  it  was  sometime  in  January,  1945, 
that  we  first  located  it. 

Q.  Had  you  been  looking  for  that  ))efore  that 
time?  [7]  A.     No,  I  hadn't. 

Q.  And  did  you  testify  before  the  grand  jury 
that  you  didn't  have  any  records  on  that  particular 
rofiigerator? 

A.  I  knew  at  the  time  I  testified  that  we  had  this 
correspondence  in  the  file. 

Q.     I  don't  believe  that  quite  answers  the  ques- 
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tion,  Mrs.  Nichols.  Would  you  answer  the  question 

as  I  put  it  to  you'? 

A.     Well,  I  don't  understand. 

Q.  I  asked  if  you  testified  that  you  had  no  rec- 
ords pertaining  to  this  refrigerator  and  electric 
range.  A.     I  didn't  testify  to  that. 

Q.     To  the  grand  jury? 

A.  I  didn't  testify  that  I  didn't,  no,  because  I 
knew  when  I  went  to  court  that  this  material  was 
in  the  file. 

Q.     You  had  seen  it  in  the  file,  had  you? 

A.     Yes,  I  had. 

Q.     And  did  you  produce  it  at  that  time  ? 

A.     No,  I  did  not. 

Mr.  Taylor:     That  is  all. 

Mr.  Arend:     That  is  all. 

(Witness  excused.)  [8] 

J.  M.  JORGENSEN 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Arend : 

Q.  State  your  name,  please. 

A.  J.   M.   Jorgensen. 

Q.  Where  is  your  residence,  Mr.  Jorgensen  ? 

A.  In  Fairbanks. 

Q.  Where  are  you  employed? 
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A.     Ladd  Field. 

Q.  How  long  have  you  been  employed  at  Ladd 
Fields  A.     Since  June,  1941. 

Q.  What  kind  of  work  have  you  done  there 
since  then? 

A.     Chief  electrician  foreman. 

Q.  In  the  course  of  your  employment  at  Ladd 
Field,  Mr.  Jorgensen,  have  you  had  occasion  to  han- 
dle Westinghouse  Electric  Ranges? 

A.     I  have. 

Q.  And  have  you  had  occasion  to  handle  Westing- 
house  electric  ref rigcratoi  s  ?  A.     I  have. 

Q.  When  did  you  first  handle  electric  ranges 
and  refrigerators  at  Ladd  Field  of  the  Westing- 
house  make? 

A.  In  1941;  in  llie  fall — in  the  winter  of 
1941.  [9] 

Q.  And  what  was  your  experience  in  that  re- 
gard? A.     Maintenance  and  repair. 

Q.  What  type  and  what  number  of  each  item 
did  you  handle  in  that  year? 

A.  What  mmiber  ?  What  do  you  mean  by  that : 
by  quantity? 

Q.     Yes.  A.     Well,  I  couldn't  say. 

Q.  Do  you  know  where  these  items  came  from: 
tlie  ranges  and  refrigerators?  A.     No,  sir. 

Mr.  Taylor:  Just  a  moment.  I  object  to  the 
questi(Mi.  There  is  no  specific  ranges  or  refrigera- 
tors mentioned.  We  don't  know  whether  he  means 
these  jiarticular  ones  that  are  in  the  courtroom  now 
or  others. 
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The  Court:     He  answered  that  he  didn't  know. 

Q.  Mr.  Jorgensen,  do  you  know  if  any  of  those 
ranges  or  refrigerators  that  you  handled  there  in 
1941  ever  went  to  Satellite  Field  ? 

A.     What? 

Q.  Do  you  know  if  any  of  them  ever  went  to 
Satellite  Field?  A.     During  that  year? 

Q.     Or  at  any  time  subsequent. 

A.     I  do  not  know. 

Q.     You  do  not  know. 

Mr.  Arend:  If  the  Court  please,  we  would  like 
to  have  [10]  these  items  marked  for  identification.  J 

(Thereupon  an  electric  stove  was  marked 
Plaintiff's  Identification  No.  2  and  an  electric 
refrigerator  was  marked  Plaintiff's  Identifica- 
tion No.  3  by  the  clerk  of  the  court.) 

Q.  (By  Mr.  Arend) :  Mr.  Jorgensen,  will  yoi 
step  down  here,  please,  and  examine  Government's 
Identification  No.  2  and  state,  if  you  can,  whether 
or  not  you  handled  that  type  of  range  at  Ladd 
Field.  A.     The  type  is  similar. 

Q.  The  type  is  similar.  And  will  you  look  at 
Government's  Identification  No.  3  and  state  whether 
you  have  handled  that  type  of  refrigerator  at  Ladd 
Field? 

A.     From  the  external  appearances,  it  is  the  same. 

Q.     Now,  do  you  have  any  personal  knowledge  of 
your  own  of  the  transfer  of  any  of  either  this  type 
of  range  or  this  type  of  refrigerator  from  Ladd  ij 
Field  to  Satellite?  A.     No,  sir. 

Mr.  Arend:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Taylor : 

Q.  Mr.  Jorgensen,  can  you  identify  either  plain- 
tiff's identifications  2  or  3  as  any  range  or  refrig- 
erator that  has  ever  been  at  Ladd  Field? 

A.     I  could  not  do  that. 

Mr.  Taylor:     That  is  all. 

(Witness  excused.)  [11] 

RICHARD  F.  COLEMAN 

called  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Arend : 

Q.     State  your  name,  please. 

A.     Richard  F.  Coleman. 

Q.     Where  do  you  reside,  Mr.  Coleman? 

A.     Germantown,  Ohio. 

Q.     What  is  your  occupation  at  the  present  time  ? 

A.  I  am  a  government  employee  at  Wright 
Field. 

Q.  Were  you  ever  stationed  as  a  soldier  at  Ladd 
Field? 

A.  I  was  an  army  officer  at  Ladd  Field  for  three 
years,  from  February  of  1943,  until  the  first  of  Feb- 
ruary of  1946. 

Q.     What  was  your  rank  at  that  time? 
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A.  When  I  arrived  at  Ladd  Field  I  was  a  first 
lieutenant.  Later  that  same  spring,  of  1943,  I  made 
captain,  and  then  at  the  time  I  left  Ladd  Field  I 
was  a  major. 

Q.  Mr.  Coleman,  will  you  step  down  here  and 
examine  Government's  Identification  2,  an  electric 
range?  Will  you  just  step  down  and  examine  that? 
Examine  it  carefully,  as  thoroughly  as  you  like. 
(The  range  was  examined  by  the  witness.)  Have 
you  ever  seen  that  range  before? 

A.     I  have  seen  the  range  before.  [12] 

Q.     And  on  what  do  you  base  that  statement? 

A.  I  base  the  statement  on  the  grounds  that  with 
the  copy  of  the  memorandum,  credit  memorandum 
receipt  that  I  hold,  that  has  the  serial  number  on 
it;  that  that  serial  number  and  model  number  were 
carefidly  checked  at  the  time  I  signed  the  original 
issue  memorandum  receipt  in  July  of  1943. 

Q.     And  do  you  have  that  receipt  with  you? 

A.  This  is  a  copy  of  a  credit  memorandmn  re- 
ceipt that  was  brought  to  me  in  my  office  in  Air 
Corps  Supply  early  in  '44,  in  January  of  1944. 

Mr.  Arend:  I  would  like  to  have  it  marked  for 
identification,  if  you  w^ill  just  hand  it  to  the  clerk 
there,  jDlease. 

(Thereupon  Memorandum  Receipt,  dated 
January  1,  1944,  was  marked  by  the  clerk  of  the 
court  as  Plaintiff's  Identification  No.  4  and  is 
in  words  and  figures  as  follows:) 
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''Memorandum  Receipt 

Voucher  No 

Sheet  No 

No.  of  Sheets 

Credit 

Date:     1  January  1944 

''Turned  in  by:     Capt.  Richard  F.  Coleman 

** Place:     Ladd  Field,  Alaska.     Property:  Post  En- 
gineer (Utilities) 

**  Quantity    Stock  No.     Nomenclature  Unit 

1  Range,  electric.  Model  TH-64, 

Serial  830175  only 

(Formerly  located  in  Apt.   11, 
NCO  14)  [13] 

*  *  *  •»  «  »  * 


ii 


Account  No Received  the  above  articles. 

RALPH  F.  GALLOGLY, 
Lt.  Col.,  C.  E.  Post 
Engineer  (Utilities)" 
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Q.  (By  Mr.  Arend) :  And  what  transaction 
does  that  memorandum  receipt  represent? 

A.  At  the  time  I  moved  out  of  apartment  11  in 
N.C.O.  14—1  moved  out  on  the  1st  of  December 
of  1943,  and  at  that  time  the  stove  was  left  in  that 
apartment.  AVe  didn't  move  things  like  that  our- 
selves and  actually  take  them  over  to  the  Engineers 
and  turn  them  in,  because  they  were  too  heavy  for 
a  person  to  move  in  that  respect,  so  that  all  I  did 
was  to  notify  the  Engineers  that  I  was  not  using  the 
stove  any  longer  and  desired  to  be  released  from 
the  debit  memorandum  receipt  which  I  had  signed 
in  July.  i 

Q.  Do  you  have  the  debit  memorandum  receipt 
that  you  signed  in  July  of  '43  % 

A.  I  do  not.  At  the  time  I  left  Ladd  Field,  the 
first  of  February  of  this  year,  I  had  a  clearance 
from  all  supply  officers  on  the  base,  and  subsequent 
to  that  time  I  discarded  a  lot  of  the  paper  work 
that  I  had  accumulated  while  at  the  Field,  and  I 
do  not  have  that  issue  slip. 

Mr,  Arend:  I  would  like  to  have  this  marked 
for  identification. 

(Thereupon  a  Memorandum  Receipt  dated 
July  8,  1943,  was  [14]  marked  as  Plaintife's 
Identification  No.  5  by  the  clerk  of  the  court 
and  is  in  words  and  figures  as  follows :) 
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"Memorandum  Receipt 

Voucher  No 

Sheet  No 

No.  of  Sheets 

"Debit 

Date :     July  8,  1943 

"Issued  To:     Capt.  Richard  F.  Coleman 

"Place:     Apt.  11,  NCO  14,  Ladd  Field,  Alaska 

Property:     Post  Engineer  (Utilities 
"Quality    Stock  No.     Nomenclature  Unit) 

1  Refrigerator,  Westinghouse, 

Model  E-5-40  Style  991321, 
Serial  882909,  Post  Engineer 
No.  14  ea. 

<<T>  *  ***** 

Received  the  above  articles. 

OK  /s/  RICHARD  F.  COLEMAN, 

Capt.  A.  C." 
"Account  No 

Q.  (By  Mr.  Arend)  :  Now,  I  show  you  Plain- 
tiff's Identification  No.  5  and  ask  you  to  examine 
that.   Have  you  seen  that  before? 

A.     This  is  my  handwriting  and  my  signature. 
Q.     That  is  your  signature.    And  when  did  you 
I  place  your  signature  on  that  paper? 
I      A.     In  July  of  1943,  as  the  paper  is  dated  July  8 
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of  1943.  Now,  that  isnt'  the  time  that  I  started  using 
the  stove.     I  started  using  the  above  in  approxi- 
mately-  

Mr.  Taylor  (Interposing)  :  If  the  Court  please, 
I  object  to  the  witness  testifying  here  unless  in  re- 
sponse to  a  direct  question.  There  is  a  lot  of  vol- 
untary information.  Testimony  [15]  is  being  volun- 
tered  here  and  not  asked  for. 

The  Court:     Very  well.    Objection  sustained. 

Q.  Just  answer  the  questions  that  I  ask.  Now, 
referring  again  to  Identification  No.  4  in  your  lap 
there,  is  that  signed  by  anyone  *?  I 

A.     No,  it  is  not. 

Q.  Can  you  explain  the  reason  for  an  absence 
of  a  signature  there? 

A.  After  I  had  repeatedly  asked  in  Post  Engi- 
neers for  a  receipt  for  this  stove 

Mr,  Taylor  (Interposing)  :  Just  a  moment,  Mr. 
Coleman,  I  object  to  any  reference  to  this  particu- 
lar copy — he  said  it  was  a  copy — until  the  proper 
foundation  is  shown  for  the  use  of  it  for  question-  j 
ing  this  witness.  He  says  it  isn't  signed.  We  don't 
know  just  exactly  what  it  is. 

The  Court:     Objection  overruled. 

(The  question  and  answ^er  w^ere  read  by  the 
reporter.) 

A,  An  employee  of  the  engineers — I  don't  re- 
member who — came  into  my  office  in  Air  Corps  Sup- 
ply and  handed  me  this  unsigned  memorandum  re- 
ceipt. At  the  time  I  questioned  it,  wanting  a  signed 
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receipt  and  tried  to  get  a  signed  memorandum  re- 
ceipt. I  know  that  I  didn't  accept  this  paper  as  be- 
ing a  release  for  me  since  it  wasn't  signed.  However, 
I  never  was  able  to — I  either  did  not  get  a  signed 
copy  or  let  it  drop,  after  contacting  the  Engineers 
later  and  their  office  telling  me  I  was  no  longer 
charged  for  the  stove.  [16] 

Q.  Now,  that  identification  No.  4,  is  it  a  carbon 
copy  of  an  original  *? 

A.     I  would  say  that  it  is  an  original  copy. 

Mr.  Arend :  If  the  Court  please,  we  offer  Plain- 
tiff's Identification  No.  4  in  eviden<'e  which  is  the 
memorandum  dated  January  1,  1944 

Mr.  McCutcheron  (Interposing) :  Let  us  have 
a  look  at  it. 

Mr.  Taylor:    which  the  witness  testified  was 

given  to  him  after  he  returned  the  stove. 

Mr.  Ta^'lor:  We  object  to  the  introduction  of  it 
in  evidence  upon  the  ground  that  it  isn't  signed.  The 
witness  stated  that  it  was  a  copy.  It  certainly  would 
not  be  binding  on  anybody.  The  witness  has  testified 
that  he  didn't  feel  it  released  him  whatsoever. 

The  Court :  Mr.  Coleman,  at  the  time  you  received 
this  credit  memorandum  in  January  of  1944,  you 
had  an  electric  range  that  you  had  received  from 
the  government  ?  Had  you  had  it  in  your  possession  ? 

A.  At  the  time  I  got  this  receipt,  I  no  longer 
had  it. 

Q.     Where  was  it  ? 

A.  At  the  time  I  moved  from  the  apartment  in 
N.C.O.  14,  apartment  11,  on  the  1st  of  December  of 
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1943,  the  range  was  left  there,  and  to  my  knowledge 

I  never  saw  the  range  after  that. 

Q.  The  Court:  How  do  you  know  that  this  re- 
ceipt here  bears  the  number  of  the  electric  range 
that  you  had?  [17] 

A.  At  that  time  I  had  the  issue  slip  on  the  range 
and  did  check  the  serial  number  on  the  turn-in  slip 
with  the  serial  number  on  the  issue  slip  that  I  had 
signed,  and  they  were  one  and  the  same;  and  I 
had  checked  the  serial  number  and  style  before  I 
signed  the  original  issue. 

The  Court:  You  had  checked  the  number  on  the 
issue  slip  with  the  stove  and  found  it  correct  ? 

A.     Yes,  sir. 

The  Court:  And  then  3^ou  checked  the  number  on 
this  receipt  with  the 

A.     (Interposing)  :     With  the  issue  slip. 

The  Court :     vdth  the  number  of  the  issue  slip 

which  you  still  had  ? 

A.     Yes. 

Mr.  Taylor:  If  the  Court  please,  I  want  to  make 
that  same  objection  upon  the  further  ground  that 
the  proper  foundation  has  not  been  laid  to  show 
the  time  and  the  place  and  who  this  receipt  was 
executed  by. 

The  Court:  Objection  overruled.  It  may  be  ad- 
mitted. 

(Thereupon  Plaintiff's  Identification  No.  4, 
hereinabove  set  forth,  was  marked  by  the  clerk 
of  the  court  as  Plaintiff's  Exhibit  A.) 

Q.     (By  Mr.  Arend)  :    Mr.  Coleman,  at  the  time  i 
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you  were  issued  an  electric  range  as  you  have  testi- 
fied, were  you  issued  any  other  electrical  appliances  ? 

A.  I  was  also  issued  an  electric  refrigerator — 
Westinghouse. 

Q.  On  this  Plaintiff's  Identification  No.  5,  did 
you  find  any  reference  to  the  refrigerator  that  you 
were  issued? 

A.     Yes,  sir. 

Q.  And  did  you  check  with  the  refrigerator 
itself,  the  number  on  there? 

A.  Before  I  signed  this  paper,  I  checked  that 
serial  number  on  the  refrigerator,  yes,  sir. 

Q.  Are  you  able  to  identify  this  refrigerator  as 
the  refrigerator  that  you  had  ? 

A.     I  have  not  looked  at  this  refrigerator. 

Q.     Would  you  take  a  look  at  it? 

(The  refrigerator  was  examined  by  the  wit- 
ness.) 

A.  This  the  type  of  refrigerator  that  I  had.  I 
don't  know  wiiere  the  serial  number  is  on  it. 

Q.  That  is  as  much  as  you  can  say:  That  is 
the  type  you  had  ? 

A.  Yes.  As  there  is  no  serial  number  on  it, 
that  would  be  as  much  as  I  could  say. 

Q.  All  right.  Now,  in  the  receipt,  government's 
Identification  No.  5,  that  you  signed  on  July  8, 
1943,  can  you  account  for  the  line  drawn  through 
the  reference  to  the  electric  range?  Do  you  youi*- 
self  know  why  that  has  been  scratched  out? 

A.     No,  sir,  I  do  not  know. 

Q.    You  do  not  know? 
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A.  This  was  done  at  some  time  subsequent  to 
the  time  I  signed  the  paper.  We  could  make  a  con- 
jecture, but  that  is  not 

Q.  (InteiTDOsing)  :  No.  We  don't  want  you  to 
conjecture. 

Mr.  Arend:  You  may  cross-examine  the  wit- 
ness. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  Coleman,  could  you  —  were  you  — 
would  you  be  able  to  identify  that  stove,  the  elec- 
tric range  over  there,  without  the  reference  to 
this  so-called  credit  receipt  that  you  have? 

A.  By  referring  to  the  origmal  memorandum 
receipt  that  I  signed  which,  I  believe,  has  been 
introduced  into  evidence  before  I  can  identify  this 
as  the  same  stove? 

Q.     The  original  memorandum  receipt. 

A.     The  one  that  carries  my  signature? 

Mr.  Arend:  It  has  not  yet  been  introduced  as 
an  exhibit,  however. 

Q.  Well,  I  believe  in  identifying  this  stove,  you 
referred  to  this  receipt,  did  you  not? 

A.  I  refer  to  this  m  conjunction  with  the  issue 
coiDv  that  I  had  in  my  possession  at  that  time. 

Q.  I  mean  your  identification  of  it  just  a  short 
time  ago  as  the  stove  that  you  had,  there  was  no 
way  you  could  identify  that  range  miless  you  re- 
feiTed  to  this — you  might  call  it  a  blank  receipt — 
it  that  right? 
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A.  The  serial  number  on  this  so-called  receipt, 
this  receipt  that  they  gave  me,  which  is  as  much 
as  they  ever  gave  me,  is  the  same  serial  number 
that  was  on  the  copy  of  the  issue  slip  that  I  had, 
and  I  know  that  I  cross-referred  the  serial  num- 
bers at  that  time. 

Q.  But  I  mean  in  going  to  that  stove,  could 
you  identify  that  stove  without  referring  to  the 
credit  memorandum? 

A.  Without  reference  to  this  credit  memor- 
andum? 

Q.    Yes. 

A.  Or  the  other  exhibit.  My  memoiy  didn't 
say  that  serial  number,  no.  I  would  have  to  refer 
to  a  written  piece  of  paper  because  I  wouldn't 
remember  the  serial  number  or  style  of  a  stove 
that  I  used  in  1943. 

Q.  There  is  no  distinguishing  marks  on  that 
stove  by  which  you  could  identify  it,  then? 

A.     No,  sir. 

Q.     It  was  a  stove  similar  to  the  one  you  had  ? 

A.     It  is  a  stove  similar  to  what  I  had. 

Q.  Now,  who  accepted  this  credit  memorandum 
or  credit  receipt?  Who  should  that  have  been  signed 
by,  Mr.  Coleman  ? 

A.  That  should  have  been  signed  by  some  em- 
ployee of  the  Post  Engineers  that  had  knowledge 
that  that  stove  was  turned  back  in. 

Q.  Do  you  know  what  em])loyee  that  should  have 
been,  or  an  officer?  Would  it  be  an  officer  or 
an  employee? 
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A.  Well,  it  would  be  someone  signing  for 
Colonel  Grallogiy  who  was  the  Post  Engineer  at 
that  time,  but  I  wouldn't  say  who  would  have 
signed  it. 

Q.  Were  those  forms,  those  credit  receipts,  were 
they  readily  available  to  anybody  who  wanted  to 
pick  them  up  around  post  headquarters,  or  around 
the  Engineers'  office? 

A.  Not  ha^dng  been  aromid  the  Post  Engineers' 
office,  I.  can't  say. 

Q.  But  you  did  eventually  accept  that  as  a  final 
release,  then,  of  your  obligation  to  the  government 
for  that  range? 

A.  No,  I  am  not  saying  that,  and  I  was  not  sat- 
isfied at  the  time,  as  I  mentioned  in  my  previous 
testimony.  I  can't  trust  my  memory  so  far  as  know- 
ing whether  I  later  got  a  signed  copy  or  whether  by 
checking  with  the  property  office  of  the  Engineers 
later  and  asking  them  what  I  was  charged  with  and 
they  definitely  found  no  record  of  my  being  charged 
any  more  with  that  stove. 

Q.  Now,  I  am  not  familiar  with  the  army  pro- 
cedure, but,  when  you  are  discharged,  is  it  a  fact 
then  that  you  get  a  release  if  you  have  l3een  charged 
with  government  property,  which  I  presume  all 
army  officers  are?  Am  I  right?  A.     Yes. 

Q.     When  you  are  discharged  or  leave,  you  get 
a  clearance  from  some  superior  officer,  or  supply 
officer,  or  quartermaster  officer;  is  that  right? 
•A.    Yes. 
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Q.  And  then  that  is  considered  as  a  release  of 
all  claims  by  the  government  against  you? 

A.     Yes,  sir.  [22] 

Mr.  Taylor:     That  is  all. 

Mr.  Arend:     That  is  all. 

(Witness  excused.) 

Mr.  Arend :  Your  Honor,  my  next  witness  is  not 
in  chronological  order,  but  he  is  an  important  em- 
ployee at  Fort  Richardson  and  is  anxious  to  get 
back ;  he  can  get  army  transportation  back.  I  would 
like  to  call  him  out  of  order  and  connect  his  testi- 
mony up  later  if  I  may. 

The  Court:     Very  well. 

JAMES  WISE 
called  as  a  Avitness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  State  your  name,  please. 

A.  James  Wise. 

Q.  Where  do  you  reside,  Mr.  Wise? 

A.  Headquarters,  Alaskan  Department. 

Q.  Anchorage,  Alaska? 

A.  Anchorage;  that's  right. 

Q.  Were  you  ever  employed  at  Satellite  Field 

near  Fairbanks,  Alaska  ?  [23] 

A.  Yes,  sir,  I  was. 
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Q.     When  were  you  there? 

A.     November,  1943,  to  October,  1944. 

Q.     And  what  position  did  you  hold  there? 

A.     I  was  resident  engineer. 

Q.  While  at  Satellite  Field,  did  you  have  a  lady 
secretary  named  June  Peterson? 

A.     Yes,  I  did. 

Q.  While  she  was  at  Satellite  Field,  did  you 
help  her  to  get  some  electrical  kitchen  equipment? 

A.     I  did. 

Q.     Will  you  state  what  you  did  in  that  respect? 

A.  All  it  required  was  a  phone  call  to  Ladd 
Field  requesting  what  she  wanted. 

Q.     And  what  was  it  you  requested? 

A.  At  the  time  it  was  an  electric  stove,  electric 
refrigerator,  and  a  few  other  things,  household 
fixtures. 

Q.  Do  you  know  what  company  made  the  range 
and  refrigerator?  A.     No,  I  do  not. 

Q.  You  do  not.  Will  you  please  step  down  and 
examine  Government's  Identification  2  and  3  there, 
a  range  and  refrigerator?  (The  witness  examined 
the  range  and  refrigerator.)  Can  you  positively 
identify  those  as  having  been  ordered  by  you  from 
Ladd  Field?  A.     No,  sir,  I  can't.   [24] 

Q.  Can  you  state  whether  they  resemble  the 
items  you  received?  A.     Well,  it  is 

Mr.  Taylor  (Interposing) :  Well,  if  the  Court 
please,  I  object  to  the  question  upon  the  ground 
that  it  calls  for  a  mere  conjecture  on  the  part  of 
the  witness. 
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The  Court:  I  think  you  should  be  more  definite. 
"Re.'^emble"  is  a  i)retty  broad  term. 

Q.  (By  Mr.  Arend) :  Do  they  look  like  the 
items  you  ordered  from  Ladd  Field"? 

Mr.  Taylor:  We  object  for  the  same  reason, 
your  Honor.  The  question  calls  for  the  same  kind 
of  an  answer — conjecture. 

Q.  Then  I  will  ask  him,  first:  Do  you  know 
whether  a  range  and  refrigerator  were  delivered 
in  compliance  with  your  order  to  June  Peterson  ? 

A.     Yes,  sir,  they  were. 

Q.  Can  you  state  whether  these  are  the  itenis: 
Identification  2  and  3? 

A.  I  can't  state  that.  I  do  know  they  were  a 
standard  make.  The^  government  contracted  cer- 
tain  

Mr.  Taylor  (Interposing) :  I  move  to  sti'ike  tiiat 
answer  as  not  responsive  to  the  question. 

The  Court:     It  may  be  stricken. 

Q.     (By  Mr.  Arend)  :     What  color  were  th.ey? 

A.     I  believe  they  were  white,  wlnte  enamel.  [2:1] 

Q.  Did  you  see  the  range  and  refrigerator  you 
ordered  for  Miss  Peterson  in  her  apartment  at  any 
time?  A.     Yes,  I  have  seen  it  there. 

Q.  Did  you  sign  a  property  receipt  for  these  two 
items  ? 

A.  I  am  not  certain  whether  I  signed  a  meiuo- 
randum  receipt  for  them  or  not,  sir.  I  generally 
had  to  sign  for  everything  that  came  out  or  some- 
one signed  for  me  and  I  checked  it. 

Q.  Do  you  know  who  delivered  the  range  and 
refrigerator  to  Miss  Peterson? 
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A.     It  was  my  j^roperty  man,  Mr.  Zobel. 

Q.  And  can  you  identify  the  place  occupied  by 
Miss  Peterson  for  the  jury?  What  kind  of  a  place 
was  she  living  in? 

A.  It  was  a  stout  house.  We  had  several  em- 
ployees  

Q.  (Interposing)  :  Do  you  know  the  number 
of  the  stout  house?  A.     No,  sir,  I  don't. 

Q.  Do  you  know  what  happened  to  the  range 
and  refrigerator  that  were  delivered  to  June 
Peterson  ? 

A.  No.  After  she  left,  other  people  used  it.  Sev- 
eral families  would  use  the  refrigerator  and  stove. 

Q.     Do  you  know  Mr.  Cutting? 

A.     Yes,  I  do. 

Q.  Did  you  ever  talk  to  him  about  the  range  and 
refrigerator  while  they  were  still  at  Satellite  Field  ? 

A.  Prior  to  my  departure,  when  I  was  prepar- 
ing to  have  all 

M.  Taylor  (Interposing)  :  If  the  Court  please, 
I  object  [26]  to  the  question  on  the  ground  that 
the  proper  foundation  has  not  been  made  as  to 
where  and  when  and  who  was  present  when  the 
conversation  took  place. 

Mr.  Arend:  Well,  the  question  first  calls  for 
"yes"  or  "no." 

The  Court:     Just  answer  the  question. 

Q.  (By  Mr.  Arend) :  Did  you,  at  any  time,  talk 
to  Mr.  Cutting  regarding  the  range  and  refrigerator 
that  were  delivered  to  Miss  Peterson  while  they 
were  still  at  Satellite  Field? 

A.     Yes,  I  did  s^eak  with  him. 
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Q.     ^\lien  was  that? 

A.  A  few  days  before  my  departure.  It  was 
some  time  around  the  first  week  of  October  in  1944. 

Q.     Who  was  present  there? 

A.  I  believe  just  the  two  of  us  were  in  my  office. 
He  came  to  my  office  and  spoke  to  me. 

Q.     What  was  said  at  that  time? 

A.  I  was  asked  whether  or  not  he  would  be  given 
permission  to  utilize  the  range  and  refrigerator  and 
whether  or  not  they  should  be  retained  at  the  Field. 

Q.     What  did  you  say? 

A.  I  just  mentioned  so  long  as  the  paper  work 
was  taken  care  of,  it  was  all  right  to  leave  them 
at  Satellite  Field.         ^ 

Q.     What  did  you  mean  by  "paper  work?" 

A.  They  were  charged  to  me.  All  the  property 
(»ut  there  was  [27]  charged  to  me,  and  the  only 
way  I  could  take  it  off  my  record  was  to  send  it 
back  and  get  a  clearance  slip  on  it  or  transfer  it 
to  somebody  else  and  have  them  be  responsible 
for  it. 

Q.  Could  you  transfer  it  without  sending  it  back 
to  Ladd  Field?  A.     Yes,  sir. 

Q.  Did  you  make  such  an  arrangement  for  Mr. 
Cutting? 

A.  That  was  the  intention,  yes.  I  believe  I 
passed  it  on  to  my  property  man  to  take  care  of 
the  paper  work. 

Q.  Do  you  know,  of  your  own  knowledge, 
whether  Mr.  Cutting  ever  received  authority  from 
Ladd  Field  to  retain  the  items  at  Satellite? 
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A.  I  don't  remember  ever  seeing  any  paper 
work,  if  that  is  what  the  question  is. 

Q.  Did  you  have  a  conversation  with  Mr.  Cut- 
ting regarding  the  range  and  refrigerator  in  June, 
1945? 

A.  On  one  of  the  trips  that  Mr.  Cutting  made 
to  the  office — he  stopped  to  see  me — I  believe  in  one 
conversation  I  asked  him  if  he  ever  had  the  paper 
work  taken 

Mr.  Taylor  (Interposing)  :  Just  answer  that 
*'yes"  or  "no."  A.     Yes,  we  did. 

Q.     Where  was  that? 

A.     It  was  in  my  of&ce  at  Fort  Richardson. 

Q.     Can  you  place  the  time  more  definitely?  [28] 

A.  No.  I  believe  he  could  most  likely  give  the 
time.  It  was  on  one  of  his  trips  down  there.  He 
hadn't  been  transferred  to  Fort  Richardson.  I  be- 
lieve he  was  pn  a  one  or  two  day  temporary  duty. 

Q.  Who  was  present  when  you  had  this  conver- 
sation? A.     In  my  ofi&ce? 

Q.     Yes. 

A.  There  were  two  engineers  in  the  office  at  the 
time.  I  don't  know  whether  they  heard  the  conver- 
sation or  not. 

Q.     You  don't  know?  A.     No. 

Q.     Do  you  know  their  names? 

A.  Well,  one  was  Mr.  Kukkula;  he  was  one  of 
my  assistants,  and  I  believe  that  is  the  only  persons 
that  were  in  the  office  at  that  time,  and  the  secre- 
tary. 
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Q.     There  was  no  other  woman? 

A.     I  believe  the  secretary. 

Q.  What  was  said  at  that  time*?  What  conver- 
sation did  you  have  relative  to  the  range  and  re- 
frigerator ? 

A.  I  asked  him  if  the  paper  work  liad  been 
straightened  out,  and  he  replied  it  had  pertaining 
to  the  stove  and  the  refrigerator. 

Mr.  Arend:     You  may  cross-examine. 

Mr.  Taylor:     No  cross-examination. 

(Witness  excused.)    [29] 

HAROLD  BYRD 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.     State  your  name,  please. 

A.     Harold  Byrd. 

Q.     Where  do  you  reside,  Mr.  Byrd? 

A.     In  Fairbanks. 

Q.     Where  are  you  employed? 

A.    Ladd  Field. 

Q.    What  is  your  position  out  there  ? 

A.     Auditor  for  the  Resident  Engineer. 

Q.     How  long  have  you  been  employed  at  Ladd 
Field  in  that  capacity? 

A.     Since  the  first  of  August,  this  year. 
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Q.     Prior  to  that,  what  of&ce  did  you  hold? 

A.     I  was  the  chief  clerk  for  the  Post  Engineer. 

Q.     Would  that  be  in  the  Post  Utilities? 

A.     The  Post  Utilities. 

Q.  Are  you  familiar  with  the  mode  of  handling- 
government  property  at  Ladd  Field;  that  is,  to 
whom  such  property  comes  consigned  and  any 
changes  that  have  been  made  since  the  begiiming 
of  Ladd  Field  in  that  respect?   Just  yes  or  no. 

A.     Yes.  [30] 

Q.  Now,  will  you  describe  to  the  jury  here  what 
records  are  kept  when  property  is  received  at  Ladd 
Field  for  the  government? 

A.  Generally  when  property  is  received  at  Ladd 
Field,  there  is  a  sliipping  ticket — that  is  the  title 
of  it,  "shipping  ticket" — that  would  be  received 
from  the  agency  from  which  the  property  had  been 
shipped,  and,  when  it  is  received  here,  a  receiving 
report  would  normally  be  made  by  the  receiving 
agency  on  the  base.  Then,  after  that,  the  property 
would  be  recorded  on,  nonnally  would  be  recorded 
on  a  property  record  card. 

Q.  When  Ladd  Field  was  first  started,  what 
agency  received  the  shipments  of  property  for  the 
use  of  Ladd  Field? 

A.     Pardon  me,  at  what  time? 

Q.     When  Ladd  Field  was  first  started. 

A.  Well,  it  was  first  started  under  the  construc- 
tion quartermaster.  That  was  during  the  construc- 
tion, and  I  believe  all  of  the  original  materials  for 
building  the  base  were  consigned  to  the  constructing 
quartermaster. 
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Q.  Does  he  still  receive  all  the  property  for  Ladd 
Field? 

A.  No.  Since  then,  various  agencies  on  the  base 
have  property  which  is  peculiar  to  their  own  type 
of  business  consigned  to  them  individually,  and 
they  receive  it  themselves;  such  as,  for  instance, 
the  engineers,  or  the  quartermaster  or  the  oi'dnance 
dei3artment  would  receive  property  consigned  to 
them  at  the  corps  of  engineers  or  ordnance. 

Q.  Now,  can  you  state  as  to  whether  or  not 
Westinghouse  electric  ranges  and  refrigerators 
were  received  at  Ladd  Field  in  1941  ?  [31] 

A.  In  1941  that  would  have  been  shipped  from, 
pos.^ib'V  from  the  quartermaster  depot,  or  perhaps 
from  a  quartermaster  agency  outside,  who  would 
have  purchased  it  for  the  constructing  quarter- 
master here. 

Q.  And  does  the  construetmg  quartermaster  still 
have  chancre  of  such  refrigerators  and  ranges  here 
at  Ladd  Field?  A.     No. 

Q.     Who  has  now? 

A.  The  Engineers,  that  is,  the  Post  Engineers, 
formerly  called  Utilities'  Engineer. 

Q.     When  was  that  change  made? 

A.     It  was  made  early  in  1942. 

Q.  Are  you  familiar  with  the  buildings  at  Ladd 
Field  originally  numbered  7,  9,  10,  and  11? 

A.     Yes,  I  am. 

Q.     Are  they  identified  by  any  other  numbers? 

A.    Yes. 
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Q.  Will  you  state  what  those  other  numbers  are 
for  each  one? 

A.  Well,  7  is  identified  both  as  building  107  and 
as  N.C.O.  14,  meaning  non-commissioned  officers' 
quarters  with  fourteen  family  units;  and  9  is  now 
109 ;  it  is  also  called  N.C.O.  12,  meaning  that  it  con- 
tains twelve  non-commissioned  officers '  family  units. 
What  was  the  other  numbers'? 

Q.     10  and  11  are  the  other  two. 

A.  Oh,  10  is  the  commanding  ofi&er's  quarters 
out  there  and  11  [32]  is  called  Officers'  Row;  it  is 
now  No.  111. 

Q.  Have  you  checked  the  records  at  Ladd  Field 
in  the  property  and  housing  sections  of  the  U.S.- 
E.D.,  that  is,  the  United  States  Engineers'? 

A.     That's  right.   I  have. 

Q.  Have  you  checked  them  to  determine  whether 
there  are  any  records  of  ownership  of  a  Westing- 
house  electric  range,  type  TH  64,  Serial  No. 
830175?  A.     Yes. 

Q.     What  did  you  find  in  that  respect? 

Mr.  Taylor:  If  the  Court  please,  I  object  to  the 
question.   Tlie  record  speaks  for  itself. 

The  Court:     Objection  sustained. 

Q.  Did  you  know  Colonel  B.  F.  Hatch  while  he 
was  at  Ladd  Field?  A.    Yes. 

Q.  Do  you  know  when  he  terminated  at  Ladd 
Field  or  was  transferred  from  Ladd  Field? 

A.  Yes.  He  left  Ladd  Field  in  about  the  first 
of  September. 

Q.     Of  what  year?  A.     Of  1945. 
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Q.  And  did  you  know  a  Colonel,  or  a  Major 
McGuire?  A.     Yes. 

Q.     At  Ladd  Field?  A.     Yes. 

Q.     What  was  bis  full  name,  do  you  know?  [33] 

A.     I  do  not  know. 

Q.     Was  there  only  one  Major  McGuire? 

A.     So  far  as  I  know. 

Q.     Where  was  he  stationed? 

A.  He  was  stationed  first  at  Ladd  Field  in  the 
supply  and  service  office  and  later  as  commanding 
officer  at  Twenty-Six  Mile. 

Q.  I  show  you  Plaintiff's  Identification  5  and 
ask  you  to  examine  that,  please,  and  state  whether 
you  have  ever  seen  that  before. 

A.     Yes,  I  have  seen  it. 

Q.     How  do  you  know? 

A.  Wliy,  my  initial  is  on  the  back  of  it.  I  was 
requested  to  search  the  records  for  an  electric  range 
at  one  time  last  winter  and  did  so,  and  this  is  one 
of  the  papers  that  I  ran  across. 

Q.     Where  did  you  find  that  paper  in  the  records? 

A.  I  found  it  amongst  the  memorandum  receii)ts 
which  had  been  transferred  from  the  post  engi- 
neer's utilities  organization  to  the  supply  section 
of  the  engineers  at  Ladd  Field. 

Q.  And  is  it  in  the  same  condition  now  as  it 
was  when  you  saw  it  there  in  the  files? 

A.     Well,  yes,  except  for  this  stamp  on  the  front. 

Mr.  Arend:     You  may  cross-examine. 

Mr.  Taylor:     No  cross-examination. 

(Witness  excused.)  [34] 
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BERNARD  J.  ZOBEL 

called  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn  by  the  clerk  of  the  court, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Arend: 

Q.     Will  you  state  your  name,  please,  Mr.  Zobel? 

A.     Bernard  J.  Zobel. 

Q.     Where  do  you  reside  at  the  present  time? 

A.     At  Anchorage. 

Q.     What  is  your  occupation? 

A.  I  am  employed  by  the  resident  engineer  at 
Ford  Richardson. 

Q.     Were  you  ever  employed  at  Ladd  Field? 

A.     Yes,  sir. 

Q.     And  at  Satellite  Field?  A.     Yes,  sir. 

Q.     During  what  period  of  time? 

A.  I  think  it  was  about  the  last  of  March  that 
I  came  to  Satellite  Field. 

Q.    What  year?  A.     '43. 

Q.     And  then  how  long  were  you  there? 

A.  I  am  sorry.  I  believe  that  was  '44,  and  I  was 
there  till — I  am  sorry ;  it  was  '43,  and  in  '44,  about 
the  first  of  the  year,  I  transferred  back  into  Ladd 
Field.  [35] 

Q.  In  what  capacity  were  you  employed  during 
the  spring  of  1944? 

A.     As  a  property  clerk  for  the  resident  engineer. 

Q.    At  Satellite?  A.     Yes,  sir. 

Q.  What  was  the  nature  of  your  occupation  and 
your  first  duties? 
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A.  Well,  to  watch  out  for  materials  that  came 
onto  the  job  and  to  tall,y  in  the  materials  before 
they  were  used  on  the  job. 

Q.     Do  you  know  James  Wise?  A.     Yes,  sir. 

Q.     And  June  Peterson?  A.     Yes,  sir. 

Q.  Did  you  have  any  dealings  with  her  sometime 
in  the  spring  of  1944? 

A.  Well,  Mr.  Wise  was  the  resident  engineer 
and  as  such  was  my  employer,  and  Miss  Peterson 
w^as  his  secretary  and  more  or  less  the  office  man- 
ager, you  would  say,  at  the  time,  and  so  we  answered 
somewhat  to  her  also. 

Q.  And  what  dealings  did  you  have  with  them  in 
the  spring  of  1944  in  connection  with  your  work 
and  relative  to  an  electric  range  and  electric  re- 
frigerator? Just  tell  what  you  did,  not  what  was 
said,  but  just  what  you  did. 

Mr.  Taylor:  Well,  if  the  Court  please,  w^e  object 
to  the  question  upon  the  ground  unless  it  is  di- 
rected to  a  specific  refrigerator  and  electric  range. 

The  Court:  You  can  move  to  strike  it  out  if  it 
isn't  [36]  tied  up  with  this  refrigerator  and  range. 
Overruled. 

A.  I  went  into  Ladd  Field  with  a  flat  bed  truck, 
pickup  a  refrigerator  and  an  electric  range  and  took 
lliem  out  to  Satellite  Field. 

Q.     Did  you  have  any  paper  records? 

A.     I  don't  recall  that  I  did. 

Q.  And  where  did  you  deliver  them  at  Satellite 
Field? 

A.  I  delivered  them  to  the  resident  engineer's 
office,  at  the  rear,  rather,  of  the  resident  engineer's 


4B  Percy  James  Cutting  vs. 

(Testimony  of  Bernard  J.  Zobel.) 

office,  to  a  stout  house  which  was  then  used  by  Miss 

Peterson  as  her  quarters. 

Q.  At  whose  direction  did  you  place  them  in  the 
stout  house? 

A.  I  believe  Miss  Peterson.  Either  she  or  Mr. 
"Wise.   Miss  Peterson,  I  believe  it  would  be. 

Q.  You  stated  there  were  no  paper  transactions 
connected  with  the  delivery  of  these  items'? 

A.     I  do  not  recall  that  there  was,  no. 

Q.  What  make  of  range  and  refrigerator  were 
they?  A.     That  I  don't  recall  now. 

Q.  Was  it  ordinary  practice  not  to  have  any 
paper  records  of  such  a  transaction? 

A.     No.  Ordinarily  it  would  not  be. 

Q.  Do  you  know  the  serial  number  of  either  of 
these  items,  the  range  or  the  refrigerator? 

A.     I  do  not. 

Q.  Do  you  recall  any  other  identifying  marks  on 
either  of  the  [37]  items?  A.     No,  sir. 

Q.  Will  you  please  step  down  and  take  a  look 
at  Government's  Identifications  2  and  3,  the  range 
and  the  refrigerator  back  there,  please?  (The  wit- 
ness examined  the  range  and  the  refrigerator)  Did 
you  yourself  ever  use  the  range  and  refrigerator 
that  you  delivered  to  the  stout  house  of  June 
Peterson  ? 

A.  Well,  I  was  one  of  a  party  of  possibly  four 
or  five  that  did.  Several  of  us  did  some  cooking 
out  there.  I  didn't  happen  to  do  any  cooking  my- 
self. We  had  a  chap  who  usually  did  that,  but  we 
cooked  more  or  less  coffee  and  that  is  the  extent 
of  my 
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Q.  (Interposing) :  Can  you  state  whether  or 
not  these  are  the  range  and  refrigerator? 

A.     No,  sir. 

Q.     That  you  delivered  to  Satellite  Field? 

A.     I  cannot. 

Q.  You  may  take  the  stand  now.  Now,  will  you 
state  to  the  jury,  if  you  know,  how  personal  prop- 
erty can  be  taken,  personal  property  of  an  individ- 
ual working  out  there,  can  be  taken  off  Satellite 
Field?   Can  you  explain  that  to  the  jury? 

A.     Well,  it  is  usually  done  with 

Mr.  Taylor:  (Interposing):  Just  a  moment. 
We  object. 

Q.     Just  yes  or  no.  A.     Yes.  [38] 

Q.  Now,  will  you  explain  to  the  jury  the  pro- 
cedure ? 

A.  Well,  the  government  has  a  form  that  is 
called  a  tally-out  form,  which  was  used  for  items 
that  was  taken  from  one  project  to  another  or  to 
town  as  the  case  may  be. 

Q.  Do  you  know  Mr.  Cutting,  the  defendant 
here?  A.     Yes,  sir. 

Q.  Did  you  ever  discuss  with  him  the  range  and 
refrigerator  that  you  delivered  to  June  Peterson's 
stout  house  at  Satellite  Field?  Just  '*yes"  or  ''no.'' 

A.     No. 

Mr.  Arend :     You  may  cross-examine. 

Mr.  Taylor:  If  the  Court  please,  I  move  to 
strike  all  of  the  testimony  of  the  witness  now  on 
the  stand  upon  the  groimd  that  there  is  no  identifi- 
cation of  the  range,  no  connection  with  the  crime 
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charged  in  the  Indictment,  and  it  has  no  probative 

value  upon  the  issues  now  before  the  Court. 

The  Court:  Well,  I  think  that  if  at  the  close 
of  the  government's  case  that  is  still  the  situation, 
you  may  renew  your  motion.  We  will  let  it  stand 
until  that  time. 

Mr.  Taylor:  You  reserve  the  ruling  on  the 
motion,  then? 

The  Court:  No,  I  am  not  taking  it  under  ad- 
visement.  I  just  said  your  motion  is  too  early. 

Mr.  Taylor:     No  cross-examination,  Mr.  Zobel. 

(Witness  excused.)  [39] 

CHAELES  V.  COES 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend : 

Q.     State  your  name,  please. 

A.     Charles  V.  Cors. 
'   Q.     Where  do  you  reside,  Mr.  Cors? 

A.     1818  El  Comino,  Eedwood  City,  California. 

Q.    Were  you  ever  employed  at  Satellite  Field? 

A.     Yes,  sir,  I  was. 

Q.     When  were  you  there  ?  A.     '45. 

'   Q.     Were  you  there  during  the  spring  of  '45? 
•  'A:'  '  Yes,  sir.  | 

Q.    What  was  your  occupation  at  that  time? 
■  'A. '  Carpenter. 


United  States  of  America  51 

(Testimony  of  Charles  V.  Cors.) 

Q.  Do  you  know  the  defendant,  Mr.  Percy 
James  Cutting,  sitting  here?  A.     I  do. 

Q.     Do  you  know  Joseph  Lymp  ? 

A.     Yes,  I  do. 

Q.     Andrew  Jackson  HalH  A.     Yes.  [40] 

Q.  Now,  I  call  your  attention  to  a  day  on  or 
about  the  18th  of  May,  1945,  at  Satellite  Field. 
Do  you  remember  having  anything  to  do  on  that 
day  with  an  electric  refrigerator  and  an  electric 
range?  Just  "yes"  or  "no."  A.     Yes. 

Mr.  McCutcheon:  We  object  to  it  as  leading, 
your  Honor. 

The  Court:  It  is  preliminary.  Objection  over- 
ruled. 

Q.     Just  "yes"  or  "no."  A.     Yes. 

Q.  Please  state  to  the  jury  what  you  had  to  do 
with  the  range  and  refrigerator  on  that  day. 

A.     In  my  own  words? 

Q.    Yes. 

Mr.  Taylor:  If  the  Court  please,  I  object  to  the 
form  of  the  question  as  not  proper.  I  don't  think 
the  proper  foundation  has  been  laid  to  go  into 
it  any  further. 

The  Court:  Please  read  the  question  and  answer. 

(The  question  and  answer  were  read  by  the 
reporter.) 

The  Court:     Objection  overruled. 

Q.  Please  state  what  you  had  to  do  with  a  range 
and  refrigerator  on  that  day.  Just  tell  the  jury  in 
your  own  words. 
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A.  Mr.  Lymp  came  into  the  shop  and  asked  me 
if  I  would  help  him  load  some  things  on  the  truck, 
and  I  said  I  would;  so  we  proceeded  to  one  of  the 
stout  houses  on  Satellite  Field  and  loaded  this  range 
and  refrigerator  and  started  to  town.  Just  four 
miles  from  Twenty-Six  Mile,  we  pulled  into  a  gravel 
dump  and  unload  the  stove  and  refrigerator 
from  this  truck  onto  a  red  pick-up,  and  the  pick-up 
proceeded  to  town. 

Q.  Do  you  know  who  belonged  to  the  stout 
house,  or,  rather,  to  whom  the  stout  house  be- 
longed from  which  you  took  the  refrigerator  and 
range  ? 

A.     Well,  it  had  been  issued  to  Mr.  Cutting. 

Q.  Now,  did  you  ever  discuss  this  range  and  re- 
frigerator, or,  did  you  discuss  this  range  and  re- 
fiigerator  with  Mr.  Cutting  at  that  time,  on  that 
day?  A.     Yes,  I  did. 

Q.     Who  was  present? 

A.     The  parties  concerned. 

Q.     That  is  just  you  and  Mr.  Cutting? 

A.     No,     Joe  Lymp. 

Q.     Joe  Lymp.  What  was  said? 

A.  I  said,  "Sandy," — that  is  his  nickname — 
I  asked  him,  "what  is  the  score,  Sandy?" — which, 
of  course,  is  quite  natural — and  Sandy  said,  "I 
bought  it  from  M.  K."  They  were  selling  a  lot  of 
things  out  at  the  field  at  that  time,  and  that  was  all. 
r  let  it  go  at  that. 

•'  Q.  Did  you  see  the  electric  range  and  refrigera- 
tor at  any  time  after  you  made  this  transfer  at  the 
gravel  pit? 
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A.  Not  that  I  could  positively  identify,  no,  sir. 
I  never  did  see  it  again  after  that,  technically,  not 
that  I  could  identify.  [42] 

Q.  Will  you  step  down  and  examine  Govern- 
ment's Identification  2  and  3,  the  range  and  re- 
frigerator ■? 

A.     Do  you  want  me  to  take  a  look  at  it? 

Q.  Yes,  just  look  them  over.  Are  they  the  range 
and  refrigerator  that  you  helped  Joe  T^ymp  take 
from  the  stout  house? 

A.     That  I  couldn't  say,  sir. 

Q.     You  couldn't  say?  A.     Not  positively. 

Q.     Not  positively?  A.     No,  sir. 

Q.  Did  j^ou  ever  do  any  work  for  Mr.  Cutting 
himself,  personal  work?  A.     Yes,  I  did. 

Q.     Whereat? 

A.     At  the  Mount  McKinley  Ice  Cream  Company. 

Q.  What  was  the  nature  of  the  work  you  did 
there?  A.     Carpenter  work. 

Q.  Carpenter  work.  Did  you  ever  see  Govern- 
ment's Identification  2  and  3  up  there  in  the  apart- 
ment, or  articles  resembling  them? 

A.     Articles  resembling  them. 

Q.  Just  "yes"  or  ''no",  now,  have  you  checked 
the  records  at  Ladd  Field  in  the  property  and 
housing  sections  of  the  U.S.E.D.  to  deteiTnine 
whether  there  aie  any  records  of  ownership  of  a 
Westinghouse  electric  range.  Type  TH  64,  Serial 
No.  830175?  [43] 

Mr.  McCutcheon:  We  object  to  it  as  not  the 
best  evidence,  your  Honor. 
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The  Court:  Well,  objection  overruled.  You  made 
the  journey  to  make  such  a  check? 

The  Witness:     I  did. 

Q.     Did  you  find  any  records? 

A.   .  No,  sir. 

Q.  Now,  did  you  examine  the  records  out  there 
relative  to  a  Westinghouse  electric  refrigerator, 
having  a  refrigeration  unit  model  JX-5,  Serial  No. 
4218692?  Just  "yes"  or  "no".  Did  you  search  the 
records  ?  A.     Yes. 

Q.     Did  you  find  any  records  ? 

A.     No,  sir. 

Mr.  Arend:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Taylor : 

Q.  Mr.  Cors,  what  date  did  you  say  that  you 
were  at  Satellite  Field  and  you  had  the  truck  with 
Mr.  Lymp? 

A.  Well,  I  Vv^orked  there  between  the  early  part 
of  March  until  the  end  of  October. 

Q.  I  believe,  in  response  to  a  question  by  Mr. 
Arend,  you  stated  a  specific  date,  on  the  18th  of 
some  month.  What  month  was  that  ? 

A.  I  told  him  it  was  between  ...  it  could  have 
been  between  May  or  July  or  August  .  .  .  June, 
July,  or  August.  After  all  something  like  this 
comes  up,  and  after  a  specific  length  of  time  I  can 't 
remember  specifically.  It  could  have  been  any  of 
those  months. 
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Q.  May,  June,  July,  or  August.  And  you  as- 
sisted Mr.  Lymp  in  loading  these  things  on  the  car? 

A.     The  electric  stove  and  refrigerator,  yes. 

Q.  Where  were  they  at  the  time  you  put  them 
on  the  truck? 

A.     In  a  stout  house  at  the  Twenty-Six  Mile. 

Q.  Now,  also  you  state  that  you  moved  them 
down  four  miles  and  put  them  in  a  gravel  pit? 

A.  Well,  the  truck  was  pulled  into  the  gravel 
pit  off  of  the  road,  and  the  pick-up  was  there,  and 
we  moved  them  from  the  Ladd  Field  truck  onto 
the  pick-up. 

Q.     They  were  on  a  Ladd  Field  truck  when  you 

took  them  in? 

A.  Yes,  sir,  they  left  the  Twenty-Six  Mile  on  a 
government  truck. 

Q.    AVhat  kind  of  a  pick-up  were  they  put  on? 

A.     A  U-Drive,  a  red  one. 

Q.     And  who  was  driving  the  pick-up? 

A.     If  I  recall,  it  was  Andrew  J.  Hall. 

Q.    And  where  did  you  go  then? 

A.     I  came  home  on  the  government  job. 

Q.     Down  to  Fairbanks?  A.     Yes,  sir. 

Q.     And  which  way  did  the  pick-up  go  ? 

A.     Towards  Fairbanks. 

Q.  Both  the  cars  came  in  this  way.  Now,  which 
side  of  the  road  did  you  turn  off  to  go  to  this 
gravel  y)it? 

A.     On  the  right-hand  side. 

Q.     How  far  did  you  drive  off  of  the  road  ? 

A.    It  was  approximately  one-quarter  of  a  mile. 
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Q.     What  was  the  condition  of  the  road'? 

A.     Rough. 

Q.     How  was  it  as  to  mud? 

A.     None  that  I  recall. 

Q.  How  did  you  handle  these  boxes  from  one 
truck  to  the  other?    Did  you  unload  them? 

A.  Just  picked  them  up  and  moved  them  over 
from  one  to  the  other. 

Q.     Now,  who  moved  them? 

A.  Andi'ew  Hall,  Joe  Lymp,  and  myself.  It 
took  the  three  of  us. 

Q.     Were  they  in  a  crate  at  that  time? 

A.     No,  sir. 

Q.  Can  you  identify  these  as  the  range  and  the 
refrigerator  that  you  took  down  there  ? 

A.     No,  sir. 

Q.  You  said  later  you  were  in  Mr.  Cutting's 
home  over  the  Mount  McKinley  Ice  Cream  Com- 
pany and  you  saw  a  range  and  refrigerator  up 
there?  A.     Yes,  sir.  [46] 

Q.     And  they  looked  like  these,  did  they? 

A.  I  couldn't  exactly  say  that  I  noticed.  There 
was  some  up  there.  It  didn't  make  any  difference 
to  me. 

Q.  Do  you  know  the  make  of  the  range  and  re- 
frigerator that  was  moved  down  by  you  and  Mr. 
Hall  to  the  gravel  pit?  Did  you  pay  any  particular 
attention  to  that?  A.     No,  sir. 

Q.  Now,  when  was  it  you  worked  up — You  say 
you  worked  up  at  Sandy's  home.  Between  what 
dates  were  you  working  up  there  ? 
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A.  I  don't  recall  any  specific  date.  It  was  just 
during  the  summer. 

Q.  And  you  say  you  saw  the  range  and  the  re- 
frisrerator  in  there? 

A.  I  seen  some.  I  don't  know  what  they  were. 
I  don't  know  which  ones  they  were,  but  there  was 
a  range  and  refrigerator  up  there. 

Q.  What  else  did  he  have  in  there  in  the  way  of 
furniture  ? 

A.     Ordinary  household  furniture. 

Q.  What  do  you  mean  by  "ordinary  household 
furniture ' '  ?  Just  what  was  in  the  apartment  in  the 
line  of  household  furniture? 

A.     Some  table  and  chairs. 

Q.     What  kind  of  a  table? 

A.     Ordinary  chairs  and  table. 

Q.    Where  was  the  table  placed  ?  Where  was  it  ? 

A.     In  the  kitchen. 

Q.     What  wall  was  it  against?  [47] 

A.     The  window. 

Q.  And  that  was  the  only  thing  in  there:  tables 
and  chairs.   How  many  chairs? 

A.  I  can't  see  what  sense  this  has  got  to  do  with 
it.  I  am  not  going  into  somebody  else's 

Q.  (Interposing)  I  just  wanted  to  find  out 
what  your  powers  of  observation  were. 

A.     What? 

Q.  I  just  wanted  to  find  out  what  your  powers 
of  observation  were. 
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A.  I  am  not  going  into  somebody  else^s  place 
to  investigate,  after  all. 

:Q.     That  is  all  there  was  in  the  kitchen:   a  table 
and  chairs  ? 

A.     There  could  have  been  a  table   or  chester- 
field there,  so  far  as  I  know.   When  you  just  walk 
into  somebody's  house,  you  don't  take  an  inventory. 
.  Q.     Didn't  you  do  some  work  up  around  there, 
Mr.  Cors?  A.     Yes,  sir. 

Q.  Do  you  know  whether  there  was  a  sofa  or 
davenport  in  the  place?  A.     Yes,  sir. 

Q.     There  was  one  there  ? 

A.     There  was  a  stove  and  refrigerator  there. 

Q.     And  sofa? 

A.     Do  you  want  me  to  be  specific? 

Q.  No.  I  am  asking  you  a  question.  I  want  you 
to  answer  the  question.  The  question  is :  Was  there 
a  davenport  in  the  place? 

A.  A  chesterfield,  yes,  and  there  was  also  a 
piano. 

Q.     And  a  large  armchair? 

A.     There  could  have  been. 

Q.     There  could  have  been? 

A.     That's  right. 
'    Q.     Isn't  it  a   fact   that   you   just   assume  that 
these  things  were  in  there;  that  you  figure  every- 
body has  them?    It  was  a  pretty  nice  apartment, 
wasn!t  it,  Mr.  Cors? 

A.  Well,  I  was  invited  up  there  one  time  to  see 
how  nice  it  looked. 
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Q.  Just  answer  the  question,  Mr.  Cors.  We  don't 
want  any  information  volunteered. 

A.    What  was  the  question  *? 

(The  question  was  read  by  the  reporter.) 

A.     That's  right. 

Q.    Was  there  a  sink  in  the  kitchen? 

A.     Yes. 

Q.     Was  it  built  in  or  was  it  an  open  sink? 

Mr.  Arend:  We  object  to  this,  your  Honor,  as 
irrelevant  and  immaterial  to  the  issues  in  this  case. 
It  isn't  proper  cross-examination. 

The  Court :     Yes.  I  think  it  has  gone  far  enough. 

Mr.  Taylor:  If  the  Court  please,  I  believe  I 
am  entitled  to  test  this  witness'  recollection  as  to 
the  other  furniture  in  the  house. 

Mr.  Arend :  He  will  be  asking  next  if  there  were 
any  flies  on  the  wall. 

Q.  (By  Mr.  Taylor) :  Were  there  any  flies  on 
the  wall,  Mr.  Cors? 

Mr.  Arend :     We  object  to  that. 

Q.  Who  was  3^our  foreman  at  Ladd  Field,  Mr. 
Cors?  Who  was  the  superintendent,  or  your  supe- 
rior? 

A.  Oh,  I  had  so  many  of  them  there,  I  don't 
recall.  There  could  have  been  Madison,  Kelly,  Paul 
Strieker. 

Q.  Was  Mr.  Cutting,  was  he  your  superintendent 
at  Ladd  Field? 

A.     No,  sir,  that  was  at  Satellite  Field. 

Q.     At  Satellite  Field,  I  mean. 

A.     Oh,  that  was  Mr.  Cutting. 
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Q.  And  you  worked  for  him  all  of  the  time 
that  you  were  there?  A.     Yes. 

Q.  I  believe  you  stated  in  response  to  a  ques- 
tion by  Mr.  Arend  that  you  had  a  conversation 
with  Mr.  Cutting  about  this.  About  what  time  did 
that  conversation  take  place,  and  where  did  it  take 
place?  Calling  it  a  little  further  to  your  attention, 
you  say  it  was  after  you  moved  the  range  and 
frigidaire  or  helped  Mr.  Lymp. 

A.     State  your  question  again,  please. 

Q.  When  and  where  did  that  conversation  take 
place?  A.     About  what?  [50] 

Q.     What? 

A.     About  the  stove  and  refrigerator? 

Q.     Yes. 

A.  I  don't  believe  Sandy  was  there  at  the  time 
v/e  unloaded  it.  I  believe  it  was  the  next  day. 

Q.  And  v/hat  was  your  purpose  in  asking  him 
about  the  stove  and  refrigerator? 

A.     Oh,  just  personal  curiosity,  more  or  less. 

Q.  Did  you  think  it  a  little  bid  odd  to  be  trans- 
ferring that  stuff  from  one  truck  to  another? 

A.  Well,  Mr.  Cutting  was  my  boss.  When  he 
told  me  to  do  it,  it  was  good  enough  for  me.  I  am 
not  going  to  ask  for  a  receipt  or  anything. 

Q.  Did  you  talk  to  Mr,  Cutting  prior  to  helping 
Mr.  Lymp  load  that  on  the  truck? 

A.     No,  I  didn't. 

Q.  But  you  talked  to  him  after  you  came  back 
the  next  day?  A.     The  next  day. 
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Q.  And  tliat  was  the  first  conversation  you  had 
with  Mr.  Cutting  in  regard  to  the  frigidaire  and 
the  stove?  A.     That's  right. 

Q.  What  time  did  you  terminate  at  Satellite 
Field,  Mr.  Cors?  A.     What  time? 

Q.     Yes.  What  time  did  you  terminate  over  there  ? 

A.  The  latter  part  of  August — the  latter  part 
of  October. 

Q.     October,  1946?  A.     '45. 

Q.     '45? 

A.  At  Twenty-Six  Mile,  yes.  Then  I  came  in  to 
Ladd  Field. 

Q.  And  can  you  place  this  particular  transaction 
any  closer  than  somewhere  in  May,  June,  July,  or 
August  of  1945? 

A.     No,  sir,  I  really  can't  to  be  honest  about  it. 

Mr.  Taylor:     That  is  all,  Mr.  Cors. 

Redirect  Examination 
By  Mr.  Arend: 

Q.  Mr.  Cors,  how  did  you  know  that  you  were 
to  transfer  the  range  and  refrigerator  to  this  pick- 
up that  Mr.  Hall  was  driving? 

A.  Oh,  we  were  driving  to  the  gravel  dump  from 
the  Twenty-Six  Mile,  after  Joe  Lymp  came  into  the 
carpenter  shop  and  asked  me  to  load  it  on,  and  Joe 
says,  "We'll  pull  off  in  here";  so  we  pulled  off  in 
the  gravel  dump  and  it  was  just  unloaded  from  one 
to  the  other. 

Q.  Who  was  driving  the  truck  that  picked  up  the 
refrigerator  and  range  from  the  stout  house? 

A.     At  the  Twenty-Six  Mile? 
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Q.     At  the  Twenty-Six  Mile. 
A.     Joe  Lymp. 

Q.    Joe  Lj^p?  A.     Yes.  [52] 

Q.     He  was  in  charge  of  it,  was  he? 
A.     That's  right. 
Mr.  Arend :     That  is  all. 

Recross-Examination 
By  Mr.  Taylor: 

Q.  Just  one  other  question.  When  you  left 
Satellite  Field,  which  way  did  j^ou  drive  out  of 
there  ? 

A.     Towards  Fairbanks. 

Q.  Were  there  any  M  P.s  at  the  gate,  or  en- 
trance? A.     Yes,  sir. 

Q.     Did  the  M.P.'s  check  that  truck? 

A.     Not  very  thoroughly.  They  never  did. 

Q.  Wasn't  it  customary  for  them  to  check  the 
truck  ? 

A.     Not  very  thoroughly. 

Q.     Did  you  have  a  tally  out  slip  for  that? 

A.  I  don't  know  if  we  had  a  slip  on  that.  Joe 
Lymp  had  charge  of  that.  It  was  his  worry,  not 
mine. 

Q.  Was  there  anything  in  the  truck  but  the  re- 
frigerator and  the  range? 

A.     Yes,  the  truck  was  loaded  with  materials. 

Q.     What  else  was  on  there? 

A.     I  couldn't  say,  sir. 

Q.  When  you  drove  out  of  the  Field,  when  you 
passed  the  M.P.s  did  you  stop? 

A.     Oh,  yes.    All  trucks  had  to  stop.  [53] 
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Q.  Did  you  see  Mr.  Lymp  hand  a  tally-out  slip 
to  the  M.P.s? 

A.  That  I  couldn't  swear  to.  I  imagine  there 
was  one.  It  is  almost  second  nature  to  hand  one  to 
them  before  you  take  a  truck  out. 

Q.  Did  you  say  that  was  a  Ladd  Field  truck  you 
used?  A.     Yes,  sir. 

Q.  And  you  had  driven  that  truck  from  Ladd 
Field  to  Satellite  Field? 

A.     Oh,  everybody  drove  the  truck  more  or  less. 

Q.     Was  that  truck  stationed  at  Satellite  Field  ? 

A.  Yes,  sir,  so  far  as  I  know  it  was  there  all 
of  the  time. 

Q.     Who  customarily  drove  it :     Mr.  Lymp  ? 

A.  No.  Andy  Hall  and  myself,  whenever  any- 
thing had  to  be  brought  from  town;  it  nil  depended 
on  how  important  our  jobs  were.  Sometimes  we 
would  get  someone  else  to  do  it.  We  all  had  drivers' 
licenses. 

Q.  Did  you  drive  the  truck  in  addition  to  your 
carpenter  duties'? 

A.     When  they  were  closing  up  the  Field. 

Q.     Mr.  Lymp  drove  it  at  times'? 

A.    Yes,  sir. 

Q.     Mr.  Hall,  was  he  working  there  at  that  time? 

A.    Yes,  sir. 

Q.     Did  he  drive  the  truck,  too  ? 

A.     At  ditferent  times,  yes,  sir.  [54] 

Mr.  Tayloi-:     T  believe  that  is  all,  Mr.  Cors. 

Mr.  Arend:     That  is  all. 

(Witness  excused.) 
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called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.     State  your  name,  please. 

A.     Andrew  Jackson  Hall. 

Q.    Where  do  you  reside,  Mr.  HalH 

A.     Slater  Camp. 

Q.     What  is  your  occupation? 

A.     Electrician. 

Q.     Where  are  you  employed  now? 

A.     Ladd  Field,  sir. 

Q.  AVere  you  employed  at  Satellite  Field  at  any 
time?  A.     Yes,  sir. 

Q.     When  were  you  there? 

A.     During  1945. 

Q.     Li  what  capacity?  A.     As  electrician. 

Q.  Do  you  know  the  defendant,  Mr.  Percy  James 
Cutting  ?  A.     Yes. 

Q.  Have  you  ever  been  associated  with  him  in 
business?  A.     Yes,  sir, 

Q.     Are  you  still?  A.     No,  sir. 

Q.     What  business  were  you  together  in? 

A.     We  had  an  electrical  shop  in  town. 

Q.     Where? 

A.  At  the  old  Moose  Hall,  Second  and  Wicker- 
sham. 

Q.     When  were  you  together  in  business? 

A.     This  was  during  1945. 
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Q.     Do  you  still  have  the  business  yourself? 

A.     Yes,  I  have  the  business. 

Q.  Did  you  have  a  U-Drive  pick-up  at  Satellite 
Field  on  or  about  the  18th  day  of  May,  1945  ? 

A.     Yes,  sir. 

Q.  And  what  was  the  occasion  for  having  that 
pick-up  there  that  day  ? 

A.  Well,  I  had  gone  out  to  pick  up  some  scrap 
lumber. 

Q.  Did  you  have  any  conversation  with  Mr. 
Cutting  that  day?  A.     Yes. 

Q.     Relative  to  your  pick-up?  A.     Yes. 

Q.  Who  was  there?  Who  was  present  when  you 
had  this  conversation? 

A.  I  don't  remember  if  anyone — I  don't 
believe  anyone  was  present  besides  he  and  myself. 

Q.  What  was  said?  What  was  the  conversa- 
tion about?    Just  tell  the  jury. 

A.  Well,  the  best  I  remember,  he  says  that  he 
had  a  stove  and  refrigerator  there;  it  was  being 
loaded  onto  a  government  truck  and  if  I  would 
sto})  on  my  way  in  at  a  certain  place  and  transfer 
it  on  the  pick-up. 

Q.     What  else  was  said? 

A.  And  then  bring  it  to  the  apartment,  or  the 
building,  or  the  Moose  Hall  on  Second  and  Wicker- 
sham,  and  he  would  help  me  unload  it  when  I 
came  in. 

Q.  And  what  did  you  do  after  your  conversa- 
tion with  Mr.  Cutting? 
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A.  Well,  I  went  ahead  and  loaded  my  scrap  lum- 
ber, and  later  in  the  afternoon  when  they,  after  the 
other  truck  had  gone  on,  I  went  along  behind  this 
truck  and  came  to  a  place  and  turned  off  and  went 
out  to  an  old  gravel  pit  out  there,  and  we  trans- 
ferred the  stove  and  refrigerator  onto  our  pick-up. 

Q.  A^Hiat  person  or  persons  Avere  in  this  truck 
that  was  ahead  of  you? 

A.     Chuck  Cors  and  Joe  Lymp. 

Q.  What  did  you  do  after  you  got  the  range 
and  refrigerator  onto  your  pick-up  ? 

A.  AVell,  I  drove  on  into  town  and  parked  it 
around  in  front  of  the  building. 

Q.     Did  you  see  Mr.  Cutting  any  more  that  day? 

A.     Yes. 

Q.     What  was  he  doing  then? 

A.  Well,  he  came  over  there  to  the  place,  and 
we  unloaded  this  stuff  there.  [58] 

Q.     Where  did  you  put  them? 

A.  I  believe  in  the  passage-way  there,  just  as 
you  go  in  on  the  first  floor. 

Q.  How  long  did  the}^  remain  in  the  passage- 
way on  the  first  floor? 

A.  I  can't  remember,  sir,  just  exactly  how  long 
they  remained  there;  maybe  a  week  or  two  weeks. 

Q.     Then  what  was  done  with  them  ? 

A.  Well,  I  helped — one  night  I  helped  him 
carry  them  upstairs  into  the  apartment. 

Q.  Now,  Mr.  Hall,  will  you  step  down  and  take 
a  look  at  Government's  Identifications  2  and  3,  the 
range  and  refrigerator?  Just  examine  them  care- 
fully. 
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(The  range  and  refrigerator  were  examined 
by  the  witness.) 

Q.  Now,  are  they  the  range  and  refrigerator  that 
yon  helped  haul  into  town  that  day  and  place  in  the 
Moose  Hall  ? 

A.  I  can't  definitely  say  they  are,  sir.  They  are 
similar.  They  look  like  the  same  ones,  but  I  don't 
have  any  way  of  knowing  about  that. 

Q.  Did  you  examine  them  for  serial  numbers  at 
that  time?  A.     No,  sir. 

Q.  You  may  take  the  witness  stand  again.  Now, 
will  you  please  state  to  the  jiu\v,  when  and  where 
you  first  saw  the  range  and  refrigerator  that  yon 
helped  haul  that  day,  May  18,  1945? 

A.  Well,  vrhen  I  first  saw  them,  I  guess  it  was 
about  the  first  week  when  I  went  out  there,  which 
was  probably  the  first  of  December.  1944.  I  saw 
them  at  that  time. 

Q.    Where  did  you  see  them  then  ? 

A.  They  were  in  one  of  the  small  buildings  that 
was  being  used  there. 

Q.     Did  they  remain  in  that  same  building? 

A.  For  possibly  two  months,  or  maybe  three 
months.  Then  we  moved  them  into  another  building. 

Q.     And  do  you  know  whose  building  that  was  ? 

A.     Well,  it  was  a  government  building. 

Q.  How  far  apart  are  the  two  l)uildings  that 
contained  these  items — that  is,  the  one  where  they 
were  first  and  the  one  where  they  were  moved  to — 
how  far  apart  were  they? 

A.    About  thirty,  maybe  forty  feet. 
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Q.  Did  you  ever  use  the  range  and  refrigerator 
when  they  were  in  those  buildings  out  there  at 
Satellite? 

A.  Yes,  several  of  us  fellers,  cooked  on  it  and 
used  the  refrigerator  also. 

Q.     Do  you  remember  what  make  they  were? 

A.  Yes.  They  were  Westinghouse  stove  and  re- 
frigerator. 

Q.  Do  you  know  how  long  the  range  and  re- 
frigerator remained  in  the  Moose  Hall  after  you 
placed  them  there  in  1945?  Just  ''yes"  or  ''no". 

A.     Do  I  remember? 

Q.  Do  you  know  how  long  they  remained  there  ? 
"Yes"  or  "no". 

A.     Not  exactly,  no.  [60] 

Q.  Not  exactly.  Well,  do  you  know  what  was 
done  with  them  after  they  were  placed  upstairs? 

A.     Yes,  sir. 

Q.     What  was  done  with  them? 

A.     AVell,  they  were  taken  back  to  Satellite  Field. 

Q.  And  why  were  they  taken  back  to  Satellite 
Field? 

A.  Well,  about  this  time  there  was  being  some 
investigation  of  some  other  things,  and  Mr.  Cutting 
asked  me  if — he  was  worried  about  it  and  thought 
there  might  be  an  investigation 

Mr.  Taylor:  (Interposing)  Just  a  moment. 
We  object  to  that  conversation  imless  the  time, 
place,  and  who  was  present  is  established.  There 
is  no  foundation  laid  for  it. 

The  Court:     Well,  do  that. 
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Q.  All  right.  You  say  you  discussed  the  matter 
with  Mr.  Cutting  as  to  taking  them  away  from  the 
Moose  Hall  and  taking  them  back  to  Satellite  Field? 

A.  Well,  there  was  no  discussion.  I  don't  think 
you  would  call  it  discussion.  He  just  asked  me  if 
I  would  help  him  take  them  back  out  there. 

Q.     Now,  when  was  that? 

A.  I  am  not  good  at  remembering  dates.  I  think 
it  was  probaly — it  might  have  been  July  or 
August.    I  believe  it  was  probably  in  August. 

Q.     Did  you  take  them  back  to  Satellite  Field? 

A.     Yes. 

Q.     And  when  did  you  do  that? 

A.     Well,  in  August.   I  think  it  was  in  August. 

Q.  And  you  say  now  that  you  had  a  conversation 
with  Mr.  Cutting  relative  to  taking  them  back  out 
there,  is  that  right?  A.     Yes. 

Q.     But  you  don't  know  definitely  when  that  was? 

A.     No,  sir,  I  couldn't  say  exactly. 

Q.  Was  it  before  or  after  you  took  them  back 
out  to  Satellite  Field? 

A.  Well,  we  discussed  it  before  we  took  them 
back  out,  sure. 

Q.     Will  you  state  what  you  discussed? 

A.  Well,  the  best  I  remember  is  Mr.  Cutting- 
says,  "Well,  there  is  an  investigation  out  there," 
and  we  had  been  talking  about  this,  this  other  in- 
vestigation that  was  coming  up,  and  he  says,  '*! 
su])j)ose  we  had  better  take  that  back  out  there; 
it  is  too  hot."  And  he  asked  me  if  I  would  helj)  him 
take  them  back  out  as  we  are  going  out  to  work, 


70  Percy  James  Cutting  vs. 

(Testimony  of  Andrew  Jackson  Hall.) 
and  I  said,  "Sure,  I  will  help  you."  I  was  riding 
in  the  truck  with  him  going  to  work,  and  I  helped 
him  load  it  back  on  the  truck  and  take  them  back 
out  and  load  them  back  into  the  same  building  we 
had  taken  them  out  of. 

Q.  Did  you  use  them  after  you  had  taken  them 
out  there  the  second  time?  A.     No,  sir. 

Q.     Why  not?  [62] 

A.  We  did  not  have  any  occasion  to.  The  gang 
had  pulled  out.  My  wife  was  in  town,  and  I  just 
wasn't  staying  out  there  at  night  at  that  time. 

Q.  Now,  do  you  know — "yes"  or  ''no" — do  you 
know  how  long  the  range  and  refrigerator  remained 
at  Satellite  Field  after  you  took  them  out  there  the 
second  time?  A.     Not  exactly. 

Q.  Were  they  taken  away  from  Satellite  Field 
a  second  time?  A.     Yes. 

Q.     When  was  that? 

A.  Well,  I  believe  it  was  probably  the  last  of 
September,  or  about  the — about  the  last  of  Sep- 
tember— or  the  first  of  October. 

Q.  And  did  you  take  any  part  in  removing  them 
from  Satellite  Field  the  second  time  ? 

A.    Yes. 

Q.     Did  anyone  help  you? 

A.     Mr.  Cutting  and  I. 

Q.  And  where  did  you  take  them  the  second 
time? 

A.  Well,  we  took  the  refrigerator  back  to  the 
Moose  Hall  in  the  passage-way  there,  as  before; 
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the  stove  was  ])ut  into  a  bnilding  in  the  back  part 
of  the  building  which  was  at  that  time  used  by  the 
Veterans  of  Foreign  Wars. 

Q.     How  long  did  they  remain  there  ? 

A.     I  think  two  or  three  weeks. 

Q.     Then  what  happened  to  them  ? 

A.  Well,  he  asked  me  if  I  would  crate  them  up 
for  him;  that  he  wanted  to  take  them  to  Anchorage. 

Q.     What  did  you  do  when  he  asked  you  that  ? 

A.  I  told  him,  yes,  I  would  crate  them  up  for 
him. 

Q.     How  did  you  ei-ate  them  up"? 

A.  Well,  by  cutting  plywood  to  the  proper  size 
and  boxing  them  up,  and  I  m.ade  the  plywood  boxes 
myself.  I  just  built  a  box  around  the  stove  and  the 
ref 1 igerator. 

Mr.  Arend:  Now,  we  would  like  to  have  these 
two  boxes  marked  for  identification,  Mr.  Clerk. 

(Thereupon  the  above-mentioned  boxes  were 
marked  Plaintiff's  Identifications  6  and  7  by 
the  clerk  of  the  court,  6  being  for  the  stoA^e  and 
7  for  the  refrigerator.) 

Q.  (By  Mr.  Arend)  Will  you  please  examine 
those  identifications,  the  two  boxes'? 

(The  witness  examined  the  boxes  indicated.) 

Q.  Did  you  have  anything  to  do  with  the  making 
of  those  two  identifications? 

A.  Yes,  sir.  At  least  I  can  definitely  identify  the 
crates,  the  boxes. 

Q.  Now,  after  you  built  the  crates,  what  did  you 
do?  Just  remain  where  you  are  please. 
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A.  I  didn't  do  anything  with  them.  I  just  left 
them  right  there  where  I  huilt  them.  [64] 

Q.  Did  you  have  any  conversation  with  Mr. 
Cutting  or  Mrs.  Cutting  at  the  time  you  were  work- 
ing on  the  crates  and  placing  these  items  in  them? 

A.     Well,  I  had  promised  her  that 

Q.     (Interposing)     Just  "yes"  or  '*no". 

A.    Yes. 

Mr.    Taylor:     Just   a  moment.    I   object  to 

Q.    Yes.  A.    Yes. 

Q.     With  whom  did  you  speak? 

A.     Mrs.  Cutting. 

Q.     And  what  was  said  ? 

Mr.  McCutcheon:  Just  a  moment.  We  object 
unless  a  proper  foundation  is  laid  for  this  conver- 
sation. We  object  to  it  as  not  made  in  the  presence 
of  the  defendant. 

The  Court:  Objection  sustained.  I  think  you 
had  better  resume  the  stand. 

(The  witness  returned  to  the  witness  stand.) 

Q.  (By  Mr.  Arend)  Did  you  place  anything  in 
the  crates  besides  the  I'efrigerator  and  range? 

A.  Inside  the  refrigerator  there  Avas,  yes,  sir, 
some  things  placed  inside  of  the  refrigerator. 

Q.  Can  you  state  what  j^ou  placed  inside  of  the 
refrigerator  ? 

A.     I  could  name  some  of  the  articles. 

Q.    Please  name  what  you  remember. 

A.  There  was  a  j^air  of  sheep-skin  lined  boots, 
or  flying  boots,  as  they  call  them,  and  I  believe 
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there  was — I  remember  I  had  a  lot  of  trouble  get- 
ting them  in — was  one  of  these  packs  that  you  carry 
stuff  on  your  back.  I  can't  definitely  remember 
some  of  the  other  articles,  but  those  two  I  do  re- 
member definitely. 

Q.  Now,  will  you  examine  the  contents  of  govern- 
ment's Identification  No.  3,  the  refrigerator,  and 
state  whether  or  not  you  find  any  of  the  things  that 
you  have  mentioned  inside  of  the  refrigerator?  You 
may  bring  them  out. 

A.     They  look  the  same,  sir. 

Mr.  Arend:  AVe  would  like  to  have  these  items 
marked,  the  boots.   What  nmnber  would  that  be? 

The  Clerk  of  Court:  The  boots  will  be  number 
eight. 

(Thereupon  the  above-mentioned  boots  were 
marked  by  the  clerk  of  the  coui*t  as  Plaintiff's 
Identification  No.  8.) 

Mr.  Arend :  And  then  the  pack  sack  will  be  what 
number  ? 

The  Clerk  of  the  Court:  The  pack  sack  will  be 
number  nine. 

(Thereupon  the  above-mentioned  pack  sack 
was  marked  by  the  clerk  of  the  court  as  Plain- 
tiff's Identification  No.  9.) 

Q.  (By  Mr.  Arend)  Examine  the  brown  bag 
here. 

A.  I  remember  the  pants  and  the  sack,  and  the 
pack  sack,  and  the  boots.  I  don't  definitely  remem- 
ber any  of  the  other  articles. 
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Q.     The  pants. 

Mr.  Arend :  We  would  like  to  have  them  marked 
for  identification.  [66] 

(Thereupon  the  above-mentioned  pants  were 
marked  by  the  clerk  of  the  court  as  Plaintiff's 
Identification  No.  10.) 

A.  I  just  remembered  this  blanket  here  around 
this.     That  is  all  I  remember. 

Q.  Did  you  place  the  waffle  iron  in  the  refrig- 
erator ? 

A.     I  can't  definitely  remember  the  waffle  iron. 

Q.  That  is  all  then.  You  may  take  the  stand 
again. 

(The  witness  returned  to  the  witness  stand.) 

Q.  Just  *'yes"  or  ''no",  did  you  at  any  time 
after  November  7,  1945,  speak  with  Mr.  Cutting 
relative  to  the  range  and  refrigerator'?  "Yes"  or 
"no."  A.     Yes. 

Q.     When  was  that? 

A.  That,  I  think,  was  in  July,  1946.  I  think  it 
was  in  July  of  '46. 

Q.     Where  at?  A.     At  Ladd  Field. 

Q.     And  who  was  present  at  that  time? 

A.     No  one.   He  and  I  is  all. 

Q.     What  was  said  at  that  time? 

A.  He  asked  me  what  I  had  told  the  grand  jury; 
why  I  had  told  the  grand  jury  some  things  that  I 
hrd  t(?ld  them,  and  I  told  him  that  I  just  answered 
the  questions  truthfully  that  was  asked  me;  and 
then  he  told  me  that  there  was  no  one  except  myself 


United  States  of  America  75 

(Testimony  of  Andrew  Jackson  Hall.) 
and  Mrs.  Cuttino-  that  knew  about  the  stove  and 
refrigerator  being  moved  back  to  Satellite  and  then 
back  again,  and  he  know  that  I  was  the  one  that 
told  them  about  it. 

Q.  Did  you  have  a  telephone  conversation  with 
Mr.  Cutting  on  December  17,  1945.  ? 

A.  I  had  a  telephone  conversation  with  him  long 
distance.    I  don't  remember  the  date,  sir. 

Q.     Where  w^as  he? 

A.     In  Anchorage. 

Q.  Was  that  the  only  telephone  conversation 
from  Anchorage  that  you  had  with  him? 

A.    Yes,  I  think  so. 

Q.    What  was  said  at  that  time  ? 

A.  Well,  he  just  asked  how  I  was  getting  along, 
and  so  forth,  and  if  Mr.  Baskin,  the  F.B.I,  agent, 
had  been  asking  me  questions  and  he  just  told  me 
not  to  tell  him  anything.  That  is  the  most  I  remem- 
ber about  that. 

Mr.  Arend :    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Taylor: 

If  the  Court  please,  it  is  only  a  few  minutes 
till  five  o'clock  I  would  like  to  suggest  we  adjourn 
until  tomorrow  morning,  because  this  cross-exam- 
ination is  liable  to  be  quite  long. 

The  Court :  Yes,  I  think  so,  too.  We  will  t^ke  an 
adjournment  in  a  few  minutes,  ladies  and  gentle- 
men of  the  jury,  and  in  the  meantime  remember  do 
not  talk  about  this  case  with  anyone  or  permit  any- 
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one  to  talk  about  it  in  your  presence  or  about  the 
parties.    Keep  your  mind  perfectly  free  from  an 
opinion  until  the  case  is  finally  submitted  to  you. 

Mr.  Arend :  If  the  Court  please,  I  would  like  to 
ask  permission  to  have  this  witness  identify  some 
pictures  of  buildings  out  at  Satellite  Field. 

The  Court:  Very  well.  We  will  take  adjourn- 
ment imtil  ten  o'clock  tomorrow  morning. 

(Thereupon  court  was  adjourned  and  was 
duly  reconvened  at  ten  o'clock  a.m.,  November 
13,  1946,  and  the  following  proceedings  took 
place:) 

The  Court :     Call  the  roll  of  the  jury. 

(All  members  of  the  jury  were  present.) 

The  Court:     Counsel  ready  to  proceed  with  the 
trial  of  this  case  of  the  United  States  v.  Cutting  ? 
Mr.  Arend :     Yes,  your  Honor. 
Mr.  Taylor:     Ready,  your  Honor. 

ANDREW  JACKSON  HALL 

a  witness  on  behalf  of  the  plaintiff,  having  been  pre- 
viously sworn,  resumed  the  witness  stand  and  was 
further  examined  and  testified  as  follows : 

Further  Direct  Examination 
By  Mr.  Arend: 

Mr.  Arend :  If  the  Court  please,  I  would  like  to 
introduce  as  exhibits  of  the  government  two  photo- 
graphs. Counsel  have  agreed  that  they  may  be  in- 
troduced. 
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The  Court :     Very  well,  they  may  be  admitted. 

(Thereupon  the  photographs  above  referred 
to  were  marked  by  the  clerk  of  the  court  as 
Plaintiff's  Exhibit  B  and  Plaintiff's  Exhibit 

C.) 

Q.  Mr.  Hall,  I  show  you  Plaintiff's  Exhibit  B 
and  ask  you  to  look  at  it  and  state  if  you  know 
wiiere  the  building  bearing  the  number  580  on  the 
door  is  located? 

A.  This  is  a  building  used  at  Satellite  Field,  on 
an  intersection  of  streets.  I  don't  remember  just 
the  name  of  the  streets  there,  but  it  is  one  of  the 
buildings  which  was  used  there  for 

Q.  (Interposing)  To  whom  did  the  building  be- 
long in  1945? 

A.  It  belonged  to  the  government.  It  is  a  gov- 
ernment building.  However,  this  is  the 

Mr.  Taylor:  (Interposing)  Just  a  moment.  I 
believe  the  witness  has  answered  the  question.  I 
don't  want  him  to  go  into  further  detail. 

Q.  (By  Mr.  Arend)  Was  the  building  ever  oc- 
cupied by  Mr.  Cutting,  the  defendant,  to  your  knowl- 
edge? 

A.  Yes.  Yes,  he  claimed  that  as  his  hut,  this 
building. 

Q.  Then  I  show  you  Plaintiff's  Exhibit  C,  and, 
if  you  find  the  same  building  in  that  picture,  will 
you  please  mark  an  "A"  over  the  building? 

A.    Yes,  sir. 
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Q.     Do  you  know  June  Peterson? 

A.  No,  sir.  She  left;  she  was  gone  already  when 
I  went  out  there. 

Q.  By  reputation,  do  you  know  whether  she  oc- 
cupied a  building  out  there  ?  A.     Yes. 

Q.  Will  you  look  at  this  picture  and  see  if  you 
find  that  building  on  the  picture?  If  so,  will  you 
mark  a  '^B"  over  the  building. 

A.     Yes,  sir. 

Mr.  Arend:  May  I  show  these  to  the  jury,  your 
Honor? 

The  Court :     Surely. 

(Thereupon  Mr.  Arend  exhibited  the  above- 
mentioned  i^hotographs  to  the  jury.) 

Q.  Mr.  Hall,  did  you  receive  any  compensation 
for  your  work  in  transferring  the  refrigerator  and 
electric  range  from  Satellite  Field  to  the  Moose 
Hall  from  Mr.  Cutting? 

A.     No,  sir,  I  did  not. 

Mr.  Arend:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Taylor: 

Q.     How  old  are  you,  Mr.  Hall  ? 

A.     Forty-one. 

Q.     And  where  were  you  born? 

A.     Geprgianna,  Alabama. 

Q.  How  long  have  you  been  in  the  Territory  of 
Alaska? 

A.     Two  years  and  nine  months. 
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Q.     Two  years  and  nine  months'? 

A.     Approximatel}^ 

Q.  And  did  you  come  directly  from  Alabama 
here?  A.     No,  sir. 

Q.     Where  did  you  serve  in  the  aiiny,  Mr.  Hall? 

A.     I  served  in  the  army  in  San  Antonio,  Texas. 

Q.     When?  A.     1928— '27,  '28,  '29. 

Q.  You  haven't  served  in  the  army  during  the 
present  war  then  ?  A.     No,  sir. 

Q.  Those  army  clothes  that  yow  have  on,  then, 
are  clothes  that  you  purchased  from  the  army  ? 

A.  I  purchased  this  shirt  from  the  PX  at  Satel- 
lite Field,  and  I  purchased  the  pants  from  Livesley's 
store  on  Second  and  Cushman.  That  cost  $7.e50. 

Q.  And  you  sa}^  you  have  followed  the  electri- 
cian's  trade  ?  A.    Yes,  sir. 

Q.  Now,  when  did  you  first  go  to  work  at  Satel- 
lite Field? 

Q.     November  or  December  of  1944. 

Q.     Was  that  your  first  work  in  Alaska? 

A.     No,  sir. 

Q.     Had  you  worked  up  here  before  that? 

A.     I  worked  at  Ladd  Field  before  that. 

Q.     As  electrician?  A.     Yes,  sir. 

Q.     And  when  did  you  first  meet  Mr.  Cutting? 

A.  I  believe  it  was  the  latter  part  of  November, 
1944. 

Q.  And  what  was  his  position  at  that  time,  Mr. 
Hall? 

A.  He  was  in  charge,  superintendent  of  main- 
tenance and  repair. 
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Q.  And  you  were  working  under  him  from  No- 
vember, 1944,  on  till  the  time 

A.  (Interposing)  No,  I  wasn't  working  directly 
under  him  when  I  first  went  out  there.  I  was  de- 
tailed out  there  to  do  some  special  work,  and  I 
later  transferred  to  his  payroll  out  there. 

Q.  How  long  did  you  remain  at  Satellite  Field 
after  going  there? 

A.     Until  February  or  March,  1946. 

Q     And  then  you  transferred  to  Ladd  Field  ? 

A.  I  was  transferred  back  to  the  payroll  at  Ladd 
Field,  yes,  sir. 

Q.  And  then  you  stated,  in  response  to  questions 
by  Mr.  Arend,  that  you  had  a  conversation  with  Mr. 
Cutting  about  hauling  this  range  and  refrigerator 
into  town?  A.     Yes. 

Q.  Just  where  did  that  conversation  take  place? 
At  Satellite  Field? 

A.  You  mean  about  transferring  it  over  onto 
the  pick-up  truck  which  I  had  ? 

Q.  Your  first  conversation  in  regard  to  hauling 
that  in.  [73] 

A.  Well,  the  best  I  remember  it  was  out  there 
between  the  office  building  and  the  power  house  out 
there  where  I  had  the  truck  parked. 

,Q. ,   What  kind  of  a  truck  did  you  have,  Mr.  Hall? 

A.  I  don't  remember  if  it  w^as  a  Ford  or  Chevy. 
A  small  pick-up  is  all.  I  don't  remember  the  make. 

Q.     Was  it  your  own  truck? 
,A.     No,  sir, 

Q.     Where  did  you  get  it? 

A.     Fairbanks  U-Drive. 
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Q.     About  what  date  was  that? 

A.  I  don't  remember  exactly.  It  could  have  been 
April  or  May. 

Q.  And  what  was  your  original  purpose  in  going 
to  Satellite  Field? 

A.  To  pick  up  some  scrap  lumber,  building  mate- 
rial. 

Q.  Had  you  talked  to  Mr.  Cutting  before  about 
picking  up  scrap  lumber  and  building  material? 

A.     Yes,  sir. 

Q.  And  where  was  the  scrap  pile  out  there,  Mr. 
Hall? 

A.  It  was  in — the  particular  scrap  that  I  was 
getting  was  in  an  old  building  out  there,  where  a 
partition  had  been  torn  out  of  a  building. 

Q.  How  far  was  that  from  the  building  that  you 
claim  w^as  owned  by  the  government  and  was  occu- 
pied by  Mr.  Cutting? 

A.  Oh,  it  is  probably  two  hundred  feet — two, 
three  hundred  feet. 

Q.  Did  you  go  to  the  scrap  pile  that  day  and  get 
any  material  off  the  scrap  pile  ? 

A.     No.  No,  sir. 

Q.  You  say  this  was  an  old  pai'tition  out  of  a 
building?  A.     Yes,  sir. 

Q.  What  kind  of  stuff  was  that?  Was  that  ply- 
wood or  celotex? 

A.    It  was  celotex. 

Q.     In  sheets  ? 

A.  Well,  there  was  half  sheets,  and  just  small 
strips  of  the  batting. 
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Q.     How  much  of  it  did  you  get  ? 
:  ;  A. : .  Well,^  it  must  have  been  seven  or  eight  pieces. 

Q.  You  hired  the  truck  to  go  out  and  get  seven 
or  ei^ht  pieces  of  scrap  material "? 

A.  I  had  some  other  stuff  there.  I  had  some  of 
my  clothing.  I  didn  't  live  out  there,  because  my  wife 
had  come  to  toAvn  and  I  still  had  a  couple  of  foot- 
lockers  of  clothing  I  wanted  to  bring  out  at  the  same 
time'. 

Q.  At  the  time  you  took  the  truck  out  to  bring 
this  stuff  in,  was  there  any  M.P.s  at  the  gate? 

A.     Yes,  sir. 

Q.     Did  you  check  in  through  the  M.  P.s  ? 
:    A.     Well,  yes.   I  went  through  the  gate,   that's 
right.    I  don't  know  if  they  made  a  record  of  me 
;going  in  and  out  or  not,  but  I  certainly  went  through 
the:  gate.  [75] 

Q.     Did  you  stop  there? 

A.  Yes,  sir,  I  stopped  there  and  waited  for  the 
signal  to  proceed. 

Q.  What  did  you  load  first?  Your  own  personal 
belongings  ? 

A.  Yes,  I  believe  I  loaded  my  foot  lockers  on 
first. 

Q.  Then  you  went  down  and  got  these  sheets  of 
plyw^ood  and  batting  and  so  forth  ? 

A.  Yes.  There  was  some  small  pieces  of  this 
linoleum  that  was  around  there  also. 

O.  And  you  say  this  was  a  little  one-half  ton 
!|>i«k^upl:    ':    -. 

A.  Yes,  it  could  be  one-half  ton,  or  three- 
quarters  ton. 
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Q.  You  loaded  this  stuff  on  at  this  place  where 
the  partitions  had  been  torn  out,  about  two  hun- 
dred feet  from  where  this  refrigerator  and  stove 
were?  A.     Yes,  sir. 

Q.     And  where  did  you  drive  to  after  that? 

A.    Well,  I  drove  back  up  to  the  power  house,, 
and  I  believe  I  got  out  and  probably  ate  dinner. 

Q.     You  did  what? 

A.  I  just  parked  the  truck  and  went  and  had 
dinner  out  there. 

Q.  That  was  about  dinnertime,  was  it,  about 
noon,  was  it  ?  ' 

A.  Well,  yes,  that's  right.  I  am  not  sure  that 
I  loaded  all  the  stuff  before  dinner  or  after  dinner, 
but  I  ate  dinner  there  that  day.  ■ 

Q.  Then  when  did  you  see  Mr.  Cutting?  Was  it 
after  dinner? 

A.  Yes.  Yes,  when  we  had  the  conversation 
about  the  stove  and  refrigerator,  it  was  after  dinner, 
yes. 

Q.  And  that  was  the  time,  according  to  your 
statement,  that  Mr.  Cutting  asked  you  to  take  this 
refrigerator  and  stove  in?  A.     Yes. 

Q.  Then  what  did  you  do  after  you  talked  to  Mr. 
Cutting? 

A.  I  don't  remember  doing  anything  in  partic- 
ular. I  usually  stay  around  there  awhile  and  talk 
to  the  boys.  I  don't  recall  anything  in  particular 
I  did. 

Q.  Did  you  drive  over  to  the  place  where  the 
refrigeiator  and  stove  were? 

A.     No,  sir. 
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Q.  Well,  how  did  you  get  the  stove  and  refrig- 
erator on: the  truck? 

A.  It  was  transferred  onto  my  truck  after  I  left 
the  Field  on  the  way  to  town. 

Q.  Did  you  see  Joseph  Lymp  at  that  time?  Do 
you  now  Joseph  Lymp?  A.     Yes,  sir. 

Q.    Do  you  know  Charles  Cors  ? 

A.    Yes,  sir. 
.  Q.     Known  as  Chuck  Cors  ? 

A.     That's  right. 

Q.     Did  you  talk  with  them  at  the  Field  that  day? 

A.     Well,  yes. 

Q.     Did  you  work  with  those  two  men  ? 

A.  Not  directly.  They  was  working  in  the  car- 
penter shop,  and  I  was  in  the  electrical  department, 
and  I  knew  them.  [77] 

Q.  Did  they  drive  truck  part  of  the  time  out 
there,  Mr.  Hall  ? 

A.  Not  as  a  regular  truck  driver,  but,  if  anyone 
wanted  to  haul  something,  he  would  go  get  a  truck. 
You  could  call  it  truck  driving  in  his  own  work,  yes, 
but  not  hired  as  a  truck  driver. 

Q.     Did  they  sometimes  drive  to  Ladd  Field  ? 

A.    Yes,  sir. 

Q.     And  other  places  around  Satellite  Field  ? 

A.     That's  right. 

Q.  Now,  at  what  time  did  you  leave  there  that 
afternoon? 

A.     Probably  two  o'clock — three  o'clock. 

Q.  You  just  sat  around  there  talking  between 
after  dinnertime  and  two  or  three  o  'clock  ? 

A.    Yes,  sir. 
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Q.  And  when  you  went  out,  I  suppose  you  bad 
to  drive  past  the  M.  P.s  when  you  went  out? 

A.     That's  right. 

Q.  Did  you  have  a  tally  out  slip  at  that  time  to 
give  to  the  M.P.s  ? 

A.  Yes,  I  am  sure  I  did,  because  that  was  cus- 
tomary that  we  have  a  gate  pass  for  anything  we 
take  out. 

Q.  Who  had  given  you  the  tally  out  slip  to  give 
to  the  M.P.s? 

A.  Well,  Mr.  Cutting  was  the  only  one  author- 
ized to  do  so. 

Q.     Do  you  know  Mr.  Ward  ?  A.     Yes. 

Q.  Did  you  ever  get  a  tally  slip  from  him  when 
you  were  driving  out? 

A.  Sometimes.  Sometimes  he  would  give  us  a 
tally  out  sheet,  but  they  were  signed  by  Mr.  Cutting. 
I  don't  think  Ward  ever  signed  a  tally  out,  a  gate 
pass,  with  his  owji  name. 

Q.  So  when  you  went  out  then,  you  gave  this 
tally  out  slip  to  the  M.P.s? 

A.  I  am  sure  I  did.  Sometimes,  however,  the 
M.P.s  didn't  collect  this  gate  pass,  this  tally  out. 
They  probal)ly  wasn't  interested  enough  if  they  saw 
what  you  had.  Sometimes  they  didn't. 

Q.  I  believe  you  stated  in  response  to  questions 
l)y  Mr.  Arend  that  you  followed  this  other  truck 
down  the  road? 

A.  Yes,  I  believe  I  followed  it,  or  maybe  we 
were  driving  right  along  together;  I  am  not  sure 
which. 
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Q.  Did  you  help  load  the  refrigerator  and  stove 
on  the  big  truck  ?  A.     No,  sir. 

Q.     What  make  was  the  big  truck? 

A.  I  am  not  sure.  It  was  a  stake  body  truck.  I 
believe  it  was  the  Ford  type. 

Q.     About  what  tonnage? 

A.  About  a  ton  and  a  half,  two  tons,  something 
like  that. 

A.  Did  you  see  that  truck  go  out  the  gate  past 
the  M.P.s? 

A.  Well,  I  am  not  sure  about  that.  I  might  have 
been  ahead  of  them.  [79] 

Q.     You  might  have  w^ent  out  first? 

A.     I  believe  I  was  behind  him,  sir. 

Q.  You  were  behind  him.  Well,  did  you  see  him 
go  out  the  gate? 

A.     Yes,  they  were 

Q.  (InteriDosing)  Did  you  see  them  stop  at  the 
gate,  at  the  M.P.s? 

A.  I  don't  remember.  Small  details  like  that  I 
didn't  take  into  consideration. 

Q.  You  didn't  pay  much  particular  attention, 
then,  as  to  whether  they  stopped  at  the  gate  and 
handed  in  a  tally  out  slip ;  is  that  right  ? 

A.     That's  right. 

Q.  How  far  did  you  say  it  was  down  to  where 
you  turned  off  the  road? 

A.    About  four  miles. 

Q.  Did  you  see  the  truck  that  was  preceding  you 
turn  off?  A.     Yes,  sir. 
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Q.  And  then  you  turned  off  too.  How  far  did  you 
drive  ? 

A.     About  two  hundred  yards. 

Q.     You  didn't  drive  half  a  mile  then? 

A.  Well,  no,  I  don't  think  it  was  a  half  a  mile, 
no,  sir. 

Q.     How  was  the  road  ! 

A.  Well,  it  was  a  little  wood  road  there.  There 
is  no  pike  there  or  anything,  but  it  is  a  pretty  good 
wood  road  in  there. 

Q.     Is  it  a  pretty  good  road?  A.     Fair. 

Q.     Muddy?  A.     No,  sir.  [80] 

Q.  You  say  that  was  in  May,  you  think,  April 
or  May?  A.     I  think  so. 

Q.  Was  there  any  snow  on  the  ground — 
patches  ? 

A.     No.  No,  I  don't  remember  any  snow. 

Q.  Now,  how  did  you  line  these  trucks  up  to 
move  the  refrigerator  and  stove  from  one  to  the 
other  ? 

A.  Well,  the  refrigerator  and  stove  was  on  the 
back  end  of  the  big  truck,  and  I  just  backed  the 
pick-up  to  the  l)ack  end  of  that  truck  and  slid  one 
over  to  the  other. 

Q.  What  did  you  flo  with  the  stuff  that  was  on 
your  truck? 

A.     It  was  still  on  my  truck. 

Q.  Did  you  ])ut  this  range  and  refrigerator  on 
top  of  the  stiiff  that  you  already  had  there? 

A.  Well,  the  range  I  believe  was  set  up  on  toj) 
of  it,  and  there  was  room  on  the  back  end  of  the 
jjick-up,  the  best  I  remember,  for  the  refrigerator. 
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Q.     And  after  that  did  you  rope  that  stuff  down  ? 

A.  Yes,  I  think  we — I  think  we  tied  it  down 
with  a  rope. 

Q.     And  who  drove  out  of  that  road  first? 

A.     Well,  the  big  truck  drove  out  first. 

Q.     And  you  followed  out  ?  A.     Yes. 

Q.  And  came  to  town.  Now,  where  did  you  go 
after  you  came  to  to^vn?  After  you  came  to  town, 
where  did  you  take  your  truck  and  your  personal 
belongings  and  scrap  lumber  and  this  refrigerator 
and  stove?  Where  did  you  go  with  that? 

A.  Over  to  the  Moose  Hall  building  on  Second 
Avenue. 

Q.     And  who  did  you  see  there? 

A.  Well,  I  believe  Ed  Mears  was  around  and 
Mrs.  Cutting,  and  I  don't  remember  if  there  was 
anyone  else  around. 

Q.     And  what  did  you  do  when  you  got  there? 

A.  Well,  I  parked  the  truck  there,  I  just  parked 
the  truck  in  front  of  the  building. 

Q.     How  long  did  you  leave  it  there  ? 

A.     Oh,  possibly  an  hour. 

Q.  And  was  your  personal  stuff  and  the  scrap 
you  picked  up  there  still  on  the  truck  ? 

A.     Yes,  sir. 

Q.  And  then  after  the  hour,  what  did  you  do? 
Did  you  drive  away  with  it  ? 

A.  No.  We  unloaded  the  stove  and  refrigerator 
there  at  this  building. 

Q.     You  say  ' '  we ' '.  Who  do  you  mean  by  *  *  we  "  ? 
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A.  Well,  the  best  I  remember  it  was  Ed  Mears 
and  Mr.  Cutting  helped  me  unload  these  off  the  end 
of  the  pick-up. 

Q.  Mr.  Cutting  had  come  into  town,  then,  since 
you  had  seen  him  at  Satellite  Field  % 

A.  That  is  why  we  were  parked  there  for  an 
hour,  an  hour  and  a  half,  waiting.  [82] 

Q.     What  time  was  that? 

A.  It  must  have  been,  I  believe,  around  five- 
thirty,  something  like  that. 

Q.  Then  you  and  Mr.  Mears  and  Mr.  Cutting, 
then  unloaded  the  range  and  the  refrigerator"? 

A.     I  think  that  is  right. 

Q.  How  much  did  the  refrigerator  weigh,  Mr. 
Hall? 

A.  Well,  it  weighs,  I  think  it  weighed  250 
pounds — 200 — 250 — maybe  more. 

Q.     How  did  you  unload  it?  Just  lift  it  cut? 

A.     By  takijig  ahold  of  it  and  packing  it  in. 

Q.     Who  took  ahold  of  it  r.nd  packed  it  in? 

A.     All  of  us  took  ahold  of  it. 

Q.     Where  did  you  have  ahold  of  it? 

A.     T  don't  remember. 

Q.     Where  did  Mr.  Cutting  have  ahold  of  it? 

A.     T  don't  knoAV,  sir. 

Q.     And  where  did  Mr.  ]Mears  have  ahold  of  it? 

A.     I  don't  know. 

Q.     Where  did  you  pack  it  to? 

A.  To  across  the  sidewalk,  through  the  door, 
and  into  the  passageway. 
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Q.     And  how  far  was  that? 

A.     Well,  it  is  probably  thirty  to  fifty  feet. 

Q.  Now,  where  did  this  passageway  lead  to,  Mr. 
Hall?  [83] 

A.  Well,  it  lead  through  into  the  cold  storge, 
and  there  was  a  stairway  that  went  up  into  the 
apartment  upstairs. 

Q.     And  which  way  did  you  go  with  that? 

A.    We  didn't  get  to  the  end  of  the  passageway. 

Q.  Did  you  have  a  shop  in  there  at  that  time,  Mr. 
Hall?  A.     Yes,  sir. 

Q.  And  did  this  stuff  go  back  to  the  shop  or 
down  the  passageway  towards  your  shop? 

A.     It  went  that  way,  but  not  that  far. 

Q.     Did  you  put  any  of  it  in  your  shop? 

A.     The  stove  and  the  refrigerator? 

Q.     Yes.  A.     No,  sir. 

Q.     How  big  was  your  shop? 

A.  About  twenty  feet  one  way  and  ten  or  eleven 
feet  the  other  w^ay. 

Q.  At  that  time  did  you  have  your  tools  and 
electrical  equipment  in  the  shop? 

A.     Yes,  sir,  some. 

Q.  Then,  after  you  unloaded  that  and  took  it 
back  to  the  passageway  towards  your  shop,  what 
did  you  do? 

A.  I  unloaded  this  scrap  material  that  I  had 
brought  there.  The  purpose  I  brought  the  scrap 
material  was  to  build  this  little  room.  This  corner 
of  that  was  allotted  to  me  for  the  electrical  shop. 

A.  And  you  took  that  into  the  electrical  shop, 
did  you?  A.     Yes. 
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Q.  You  took  your  personal  stuff  to  your  home, 
did  you?  A.     Yes,  sir. 

Q.  And  took  the  truck  to  Mr.  Nehrbas;  is  that 
right?  A.     That's  right 

Q.  How  much  did  Mr.  Nehrbas  charge  you  for 
the  use  of  the  truck  that  day? 

A.     Seven  dollars  and  a  half. 

Q.  Now,  were  you  in  partnership  with  Mr.  Cut- 
ting at  the  time  you  did  this? 

A.     We  were.   Yes,  we  were  working  together? 

Q.  How  long  did  you  and  Mr.  Cutting  work 
together  ? 

A.  Well,  he  was  associated  with  me  up  until  the 
time  he  left  for  Anchorage,  I  think,  off  and  on. 

Q.  How  many  jobs  did  you  and  Mr.  Cutting  do 
together  as  partners  ? 

A.  Well,  under  this — the  way  we  did  ])usiness 
down  there — the  way — he  actually  helped  me  on  one 
job;  I  think  that  is  about  the  only  time  that  he 
actually  helped  me  do  any  of  the  work.  However, 
there  was  one  day  there  he  came  in  on  part  of  the 
l)roceeds  by  furnishing  material,  and  any  material 
that  was  used  he  would  get  some  compensation  for. 

Q.  Did  ]\[r.  Cutting  put  some  money  into  the 
business? 

A.  No,  except  for  some  material  that  he  fur- 
bished, I  don't  believe  he  did.  [85] 

Q.  And  he  actually  helped  on  the  one  job.  What 
job  was  that? 

A.  it  was  the  job  at  the  Fairbanks  Cold  Storage, 
l)utting  in  the  refrigeration. 
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Q.     Who  did  you  rent  this  sho^D  from,  Mr.  Hall? 

A.  Well,  I  rented  it  from  Ed  Mears  and  Mrs. 
Cutting. 

Q.     What  was  the  rental? 

A.     We  was  paying  $25.00  per  month. 

Q.     Was  that  rent  paid? 

A.  The  rent  was  paid  after — I  didn't  the  first — 
possibly  the  first  two  months  I  didn't  pay  any  rent 
with  money.  I  did  some  work  for  them  and  we — I 
just  allowed  the  work  that  I  did  to  kind  of  pay  my 
part  of  the  rent  for  the  first  two  months.  After  that, 
the  rent  was  paid  every  month. 

Q.  You  think  it  was  in  May,  then,  that  you  had 
brought  this  electric  range  and  refrigerator  down 
there  to  your  place? 

A.     I  think  it  was.   I  believe  it  was  in  May. 

Q.  How  long  did  that  range  and  refrigerator 
remain  there?  A.     In  the  passageway? 

Q.     Yes. 

A.  Maybe  a  week  or  something  like  that — maybe 
two  weeks. 

Q.     What  became  of  it  then? 

A.     It  was  taken  ui)stairs. 

Q.     Who  took  it  upstairs? 

A.     Well,  I  helped  Mr.  Cutting  take  it  upstairs. 

Q.     How  did  you  take  it  up  ?  [86] 

A.     We  just  packed  it  upstairs. 

Q.     He  had  hold  of  one  end  and  you  of  the  other? 

A.  Yes,  sir.  I  believe  Ed  Mears  possibly  helped 
us  on  that  some,  too.  I  don't  quite  remember.  I 
believe  he  did. 
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Q.  You  are  not  quite  sure,  though,  about  Mr. 
Mears  helping.  Where  was  the  refrigerator  placed 
upstairs  *? 

A.  Well,  I  believe  they  were  placed  just  outside 
in  this  large  area  before  you  go  into  his  apartment. 
I  think  he  placed  them  there,  because  the  rooms 
were  not  complete  yet. 

Q.     And  the  range,  where  did  you  place  if? 

A.     In  the  same  place :   in  this  area. 

Q.  And  then  how  long  did  they  remain  upstairs, 
Mr.  HalH 

A.  Well,  let's  see.  Three  to  four  months,  I 
think. 

Q.     And  you  helped  move  them  back,  you  say"? 

A.     Yes. 

Q.     Who  carried  them  downstairs? 

A.     Mr.  Cutting  and  I. 

Q.     Both  of  them?  A.     Yes. 

Q.     Who  took  them  back  to  Ladd  Field? 

A.     Satellite  Field. 

Q.  Satellite  Field.  Now,  you  don't  remember  the 
exact  date,  then,  of  those 

A.  (Interposing) :  No.  I  am  not  very  good  at 
i'emom];ering  dates.  I  just  know  approximately  the 
time.  [87] 

Q.  Who  drove  the  truck  going  back  out  there, 
Mr.  Hall?  A.     Mr.  Cutting. 

Q.     Mr.  Cutting  drove  the  truck  out  ? 

A.     That's  right.    I  was  riding  with  him  as  we 
wore  going  back  and  forth  to  work  at  Satellite.   We . 
took  those  back  as  we  were  going  to  woi-k  in  the 
morning. 
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Q.  When  the}^  went  back  in,  did  they  have  a  tally 
in  sheet? 

A.     I  don't  know.  No,  I  think  not. 

Q.     Did  you  stop  at  the  M.P.s? 

A.  Well,  the  M.P.s  don't  check  anything — they 
didn't  at  that  time — anything  going  in.  They  didn't 
care  what  you  brought  in. 

Q.  They  care  quite  a  bit  about  what  you  bring 
out,  isn't  that  right,  Mr.  Hall? 

A.  No,  not  at  that  time,  they  weren't  too  par- 
ticular. 

Q.  Well,  why  did  you  take  the  things  back  to 
Satellite  Field? 

A.     Why  did  I  take  them  back? 

Q.    Yes. 

A.  I  just  went  along  so  as  to  heljD  him.  He  told 
me  that  since  this  investigation  had  come  up  about 
the  house  and  everything,  he  was  afraid  that  there 
would  be  an  investigation  down  at  this  place,  and 
they  would  find  this  stove  and  refrigerator  missing. 

Q.  Now,  did  you  know  anything  about  an  in- 
vestigation being  made  at  that  time  ?  [88] 

A.     Yes,  sir. 

Q.     How  did  you  know? 

A.  Well,  just  what  the  fellers  I  worked  with 
were  talking  about  it,  and  that  is  all. 

Q.  Had  any  investigator  ever  been  at  your  place, 
at  your  shop,  Mr.  Hall  ?  A.     Yes. 

Q.     Who?  A.     Mr.  Baskin. 

Q.  And  about  what  time  did  Mr.  Baskin  come 
to  your  place? 
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A.  Well,  let's  see.  That  might  have  been  in 
June,  something  like  that.  I  don't  remember  the 
date. 

Q.  And  what  did  he  do  while  he  was  in  your 
place? 

A.  Well,  he  looked  around,  and  he  asked  me 
some  questions  about  some  motors  that  was  there, 
where  I  got  them  and  things  like  that. 

Q.  And  what  did  he  do  in  regard  to  the  motors, 
Mr.  Hall? 

A.  He  picked  them  w^  and  brought  them  down 
to  the  Federal  Building. 

Q.     Where  are  those  motors  now? 

A.     The  motors  were  returned  to  me. 

Q.     When? 

A.  I  don't  remember  the  date,  sir.  Sometime 
last  summer,  possibly. 

Q.  They  were  returned  to  you  after  the  indict- 
ment had  been  returned  against  Mr.  Cutting  this 
last  summer?  [89] 

A.  I  am  not  sure  if  it  was  just  before  or  after. 
It  might  have  been  before ;  it  might  have  been  after- 
wards. 

Q.     Was  it  in  '46"  or  '45? 

A.    Well,  it  was  in  '46. 

Q.  And  about  what  time  in  '46?  Was  it  after 
}'()u  had  appeared  before  the  grand  jury  ? 

A.     I  am  not  sure  if  it  was  after  or  before,  sir. 

Q.  Did  V.v.  Baskin  make  any  promises  to  you 
alxiut  returning  these  motors  if  you  would  testify  in 
this  case  against  Mr.  Cutting?  A.     No,  sir. 


96  Percy  James  Cutting  vs. 

(Testimony  of  Andrew  Jackson  Hall.) 

Q.  Did  you  volunteer  this  information  that  you 
gave  to  Mr.  Baskin? 

A.  I  answered  the  questions  that  was  asked  me 
as  truthfully  as  I  could,  sir. 

Q.  And  you  admitted  to  Mr.  Baskin,  then,  that 
you  vras  implicated  in  the  taking  of  the  stove  and 
the  range;  is  that  right? 

A.  I  told  him  I  was  working  under  Mr.  Cutting 
during  working  hours,  and  he  asked  me  if  I  would 
help  him  do  that,  and,  as  long  as  he  was  boss  and 
I  was  getting  my  time  right  along — I  did  a  lot  of 
other  jobs  besides  strictly  electrical  work  out  there. 
I  don't  know 

Q.  (Interposing) :  After  you  had  told  Mr.  Bas- 
kin about  this,  he  then  returned  the  motors  to  you; 
is  that  right  ? 

A.  Well,  I  might  have  had  the  motors  back  be- 
fore then.  I  am  not  sure  about  that.  I  am  not  just 
sure  when  I  got  the  motors  back.  [90] 

Q.     Your  mind  is  particularly  hazy  on  that? 

A.  I  don't  remember  any  of  the  dates,  sir.  You 
will  notice  that  all  the  way  through. 

Q.  Did  Mr.  Baskin  say  these  motors  were  gov- 
ernment iDroperty  ? 

Mr.  Arend:     We  object  to  it,  your  Honor,  unless 
it  is  shown  that  Mr.  Baskin  knew  they  were  gov 
ernment  property. 

The  Court:     Objection  overruled. 

Q.     Did  Mr.  Baskin  say  that  this  was  govern 
ment  property? 

A.     No,  I  don't  believe  he  told  me  they  were  gov 
ermnent  property. 
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Q.     Did  he  tell  .vou  why  he  was  seizing  them? 

A.  Well,  yes,  he  told  me  why  he  was  taking 
them. 

Q.     Why? 

A.  He  wanted  to  check  up  and  find  out  who  the 
motors  belonged  to.  He  didn't  know  bnt  what  they 
were  government  property. 

Q.  Did  he  take  anything  else  at  the  time  besides 
the  motors  ?  A.     No,  sii',  I  believe  not. 

Q.     How  long  did  Mr.  Baskin  have  those  motors? 

A.     I  don't  remember — several  months. 

Q.  Did  you  make  any  objection  to  him  taking 
the  motors?  A.     No,  sir. 

Q.  Were  the  motors  government  property,  Mr. 
Baskin  I 

A.  With  the  exception  of  one  motor;  ]  am  not 
sure  of  one  of  them.  The  others  I  am  very  positive 
were  not  government  property.  Two  motors  I 
bought  from  a  feller  that  I  am  not  exactly  sure 
where  he  got  them.  One  motor  was  a  motor  that 
came  [91]  from  Satellite  Field,  and  Mr.  Cutting  told 
me  this  motor  had  been  discarded  by  the  M.  K.,  and 
if  I  could  repair  it  so  that  it  would  run,  well,  I 
could  have  it. 

Q.  Did  you  get  that  motor  off  the  scrap  pile  of 
sera])  material? 

A.  It  wasn't  exactly  on  a  scrap  pile.  It  had  been 
discarded. 

Q.  Did  you  ever  do  a  wiring  job,  put  in  some 
light  fixtures,  for  Mark  Sells  at  the  Pioneer 
Cleaners?  A.     Yes,  sir. 
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Q.  Just  vrliat  did  that  job  consist  of?  What 
material  went  into  it? 

A.  Well,  there  was  some  wiring,  conduits,  and 
fluorescent  lights. 

Q.  Where  did  you  get  the  fluorescent  lights,  Mr. 
Hall? 

A.  The  fluorescent  lights — two  of  the  fluorescent 
lights  I  got  from  Ed  Mears,  and  there  was  one  dif- 
ferent type  light  that  was  in  some  scrap  material 
that  we  brought  from  Satellite  Field. 

Q.  Did  you  tell  Mr.  Sells  where  those  fluorescent 
fixtures  had  come  from? 

A.  No,  sir.  He  didn't  ask  me  where  they  come 
from. 

Q.  Those  fixtures  are  still  in  Mr.  Sells'  place,  are 
they,  in  the  Pioneer  Cleaners  ? 

A.     I  am  not  sure  if  they  are  or  not. 

Q.  Now,  isn't  it  a  fact,  Mr.  Hall,  that  Mr.  Baskin 
returned  these  motors  to  you  to  induce  you  to 
testify  against  Mr.  Cutting? 

A.     No,  sir.   He  made  me  no  promises  whatever. 

Q.     You  volunteered  this  information?  [92] 

A.  When  he  asked  me  these  questions,  I  an- 
swered his  questions  as  truthfully  as  I  could,  sir. 

Q.    Where  are  you  working  now,  Mr.  Hall? 

A.     Ladd  Field. 

Q.    What  do  you  do  there  ? 

A.     Electrical  work. 

Q.  Were  you  made  any  promises  of  continuing 
in  the  employ  of  the  government  after  admitting  to 
Mr.  Baskin  that  you  had  participated  in  the  theft 
of  these  articles  ? 
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A.     I  was  made  no  promises  by  anyone,  sir. 

Q.  Have  you  ever  discussed  this  matter  since 
with  Mr.  Baskin? 

A.    Which  matters  is  this  you  are  talking  about? 

Q.  In  regard  to  continuing  working  for  the  gov- 
ernment ?  A.     No,  sir. 

Q.     Or  in  regard  to  your  testimony  here? 

A.     No,  sir. 

Q.  Have  you  ever  discussed  with  Mr.  Baskin 
the  testimony  you  was  to  give  here? 

A.  No,  I  don't  recall  any,  except  when  he  asked 
me  if  I  was  willing  to  testify  to  the  statements  I 
had  made  to  him. 

Q.  Did  you  talk  to  Mr.  Arend  about  what  your 
testimony  was  to  be  here?  A.     No,  sir. 

Q.  You  voluntarily  come  down  then  and  give 
your  testimony  on  your  own  volition,  then?  [93] 

A.  Well,  when  I  received  the  summons  to  come 
down. 

Q.  Without  any  reward  or  promises  being  made 
to  you  for  immunity  ?  A.     Yes,  sir. 

Q.  Now,  after  you  took  those  things  out  to 
Ladd  Field,  or  to  Satellite  Field,  I  believe  you 
stated  in  response  to  Mr.  Arend 's  question  that  you 
wont  ])ack  out  there  again  and  got  them? 

A.  Well,  not  exactly.  I  said  that  we  brought 
them  back.  We  brought  them  back  to  town  one  at 
a  time,  sir. 

Q.  Where  were  they  when  you  took  them  out 
after  bringing  them  in  the  fiist  time?  Wliere  did 
you  put  them? 
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A.     We  put  them  back  in  the  same  building  from 
which  they  were  taken  from. 

Q.    And  what  building  was  that? 

A.     That  was  this  building  No.  580  that  we  were 
just  looking  at  the  picture  of  here. 

Q.     Was  that  a  locked  building? 

A.     There  was  a  padlock  on  it,  yes. 

Q.     How  many  had  the  key  for  that,  Mr.  Hall? 

A.    There  is  only  one  key,  I  believe,  that  Mr. 
Cutting  kept  in  the  office. 

Q.     Was  that  a  kind  of  an  office,  headquarters? 

A.     Where  the  stove  and  refrigerator  were? 

Q.     Yes.  A.     No,  sir,  it  was  no  office.  [94] 

Q.     Was  there  any  other  furniture  in  it  ? 

A.     Yes,  there  was  some  chairs  and  a  table,  pos- 
sibly a  hat  rack,  something  like  that. 

Q.     Abed? 

A.     At  this  time  it  was  carried  back,  there  was 
no  bed  in  there.   There  had  been  a  bed  in  there. 

Q.     Who  went  back  with  you,  Mr.  Hall,  when  you 
took  the  range  and  refrigerator  back? 

A.     Mr.  Cutting.    I  was  with  him. 

Q.     What  did  you  haul  it  in  ?  A.     A  jDick-up. 

Q.     Did  you  rent  that  pick-up  ? 

A.     No,  this  was  the  government  pick-up  which 
we  drove  back  and  forth  to  work. 

Q.     Then  when  you  went  back  in,  you  say  you 
took  them  back  one  at  a  time?  A.     That's  right. 

Q.  •  What  did  you  take  back  first  ? 
■  A.  ■■  I  don't  remember.  I  kind  of  believe  it  was  the 
stove  we  took  back  first. 
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Q.  Where  did  you  get  them  from  when  you  took 
them  back? 

A.  We  got  them  from  the  apartment  over  there 
at  the  Moose  Hall. 

Q.     How  did  you  get  them  downstairs  ? 

A.     We  packed  them  downstairs. 

Q.     You  and  Mr.  Cutting?  [95] 

A.     Yes,  sir. 

Q.     Did  anybody  else  help? 

A.     No,  I  think  not. 

Q.  You  packed  them  out  and  put  them  in  this 
truck  and  took  them  back  to  Ladd  Field? 

A.     Satellite  Field. 

Q.  Or  Satellite  Field.  Was  there  any  M.P.s  out 
there  when  you  took  them  back? 

A.     Oh,  yes,  there  was  M.P.S  there. 

Q.  Did  they  stop  you  and  see  what  was  on  the 
truck  ?  A.     No. 

Q.  They  didn't  stop  you.  Did  you  have  a  tally 
in  sheet  ?  A.     No,  I  think  not. 

Q.  Well,  how  many  days  was  it  between  the 
time  you  took  the  stove  out  until  you  took  the  re- 
frigerator out? 

A.  Well,  I  am  not  sure.  I  believe  it  was  either 
the  next  day  or  two  or  three  days,  probably,  between 
the  time,  is  the  best  I  remember. 

Q.  Then  you  went  through  the  gate  going  back 
out.  The  M.P.s  didn't  stop  you  that  time  either f 

A.  We  stopped  there  at  the  M.P.s  until  he  rec- 
ognizes you  and  he  tells  you  to  proceed. 
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Q.-  When  you  got  out  there,  who  unloaded  those 
things  out  of  the  truck? 

A;     Mr.  Cutting  and  I. 

Q.  And  you  had  to  get  them  back  towards  the 
back  end  of  the  truck  and  then  lift  them  off? 

A.  We  lifted  them  off  the  truck  and  through  the 
door  of  the  building,  yes,  sir. 

Q.     How  high  was  the  door? 

A.     How  high  was  the  door? 

Q.     Was  it  as  high  as  the  floor  of  the  pick-up? 

A.'  No,  the  door  of  the  building  was  lower  than 
the  pick-iip. 

Q.  The  two  of  you  then  had  to  take  the  full 
weight  of  the  stove  and  refrigerator  to  get  it  down 
to  the  level  of  the  door?  A.     Yes. 

Q.  And  you  and  Mr.  Cutting  each  had  hold  of 
one  side  to  balance  it? 

A.     That  is  about  the  way  you  usually  do  that. 

Q.  And  then  you  put  them  in.  After  taking 
those  two  things  out  there,  how  long  did  they  re- 
main there? 

A.  I  am  not  sure;  possibly  two  months,  maybe 
three  months,  something  like  that. 

Q.  Did  you  help  bring  them  back  in  then?  I 
believe  you  stated  you  did.  A.     Yes. 

Q.     Did  you  bring  them  in? 

A.     I  helped  Mr.  Cutting  bring  them  in. 

Q.     And  did  you  and  Mr.  Cutting  load  them? 

A.     Yes.  [97] 

Q.     Did  anybody  else  help  you? 

A.     No,  sir. 
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Q.  And  what  did  you  use  to  bring  them  in  that 
time  ? 

A.  We  brought  them  in  in  a  government  pick- 
up, government  truck. 

Q.  The  same  one  you  had  taken  them  back 
out  in? 

A.  Well,  I  don't  know.  Sometimes  we  would  get 
a  different  pick-up.  It  might  have  been  the  same 
one;  it  might  have  been  a  different  one. 

Q.  It  was  about  two  months  they  remained  out 
there  before  you  brought  them  back  to  town? 

A.     Something  like  that. 

Q.  When  you  ])rought  them  in,  did  you  bring 
anything  else  at  that  time? 

A.     No,  I  don't  believe  we  did. 

Q.  Would  you  say  you  brought  those  in  about 
the  22nd  of  October  or  the  24th  of  October? 

A.  I  don't  remember  any  dates  on  it,  sir — 
something  like  that. 

Q.     Was  it  in  October? 

A.     I  think  it  was.   I  think  it  was  in  October. 

Q.     Was  there  snow  on  the  ground  ? 

A.     I  believe  there  was  snow  on  the  ground. 

Q.  Where  did  you  take  the  refrigerator  and  the 
stove  when  you  brought  them  back  to  town  the  sec- 
ond time? 

A.  The  refrigerator  was  placed  in  the  passage- 
way of  the  Moose  Hall  building  as  before.  The 
stove  was  placed  in  the  building,  [98]  the  rear  part 
of  the  building,  which  was  occupied  at  that  time  by 
the  Veterans  of  Foreign  Wars. 
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Q.  Was  it  the  back  entrance'?  Where  was  the 
entrance  to  the  building  that  was  occupied  by  the 
Veterans  of  Foreign  Wars'? 

A.     It  was  on  the  Second  Avenue  entrance. 

Q.  Was  there  any  equipment  in  that  building 
that  you  took  the  range  to*? 

A.  No,  I  think  not.  The  best  I  remember  there 
is  some  cold  storage  lockers  in  there,  a  walk-in  re- 
frigeration box,  some  company  was  using  for  stor- 
ing meat.  That  is  about  the  only  thing  I  remember 
being  in  the  back  of  that. 

Q.     Where  did  you  place  the  range"? 

A.     Just  inside  the  first  little  room  as  you  go  in. 

Q.  You  placed  the  refrigerator,  then,  back  in  the 
hallway  back  of  the  Ice  Cream  Company? 

A.     Yes,  sir. 

Q.     The  company's  main  office  is  in  the  front? 

A.  It  was  in  the  passageway  on  down  near  by 
the  electrical  shop. 

Q.  Mr.  Cutting  helped  you  unload  that  when  you 
brought  it  in?  A.     Yes. 

Q.  He  went  over  to  the  Veterans  of  Foreign 
Wars  to  help  you  unload  this  stove"? 

A.     It  was  another  day,  yes. 

Q.     Did  he  go  over  there  and  help  you  imload  it '? 

A.  I  went  over  there  with  him,  yes.  He  was 
driving  the  truck.  [99] 

Q.  He  was  driving  the  truck.  Now,  that  was 
quite  a  bit  of  work,  wasn't  it,  Mr.  Hall,  to  haul 
those,  things  back  and  forth? 

A.     Yes,  that's  right.   You  are  right. 
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Q.  And  did  Mr.  Cutting  pay  you  anything  for 
that?  A.     No,  sir. 

Q.     And  he  hasn't  paid  you  since  for  thaf? 

A.  No,  I  was  working  on — it  was  during  my 
working  hours  mostly  that  this  was  taking  place 
and  I  was  doing  this,  giving  him  a  hand  like  that. 
Of  course,  I  was  working  for  him,  and  he  asked 
me  to  do  so. 

Q.  Did  3^ou  go  back  and  forth  with  Mr.  Cutting 
quite  often  before  any  of  these  articles  were  taken*? 

A.  Yes.  I  was  riding  with  him  before  and  all 
along  during  the  summer. 

Q.  And  was  it  during  working  hours  that  you 
went  to  George  Nehrbas  and  hired  the  pick-up 
truck  ? 

A.  I  wasn't  working  that  day.  I  was  on  annual 
leave  that  day,  a  furlough;  that  day  I  took  a  day 
off. 

Q.     When  did  your  annual  leave  start? 

A.     When? 

Q.     Yes. 

A.  Oh,  it  started  at  eight  o'clock  in  the  morning, 
or  seven  o'clock  in  the  morning. 

Q.     How  many  days  did  you  have  ? 

A.     One  day.  [100] 

Q.     One  day  annual  leave?  A.     Yes,  sir. 

Q.  And  that  w^as  the  day  you  went  and  got  the 
pick-up  from  George  Nehrbus  and  went  out  to  get 
the  scrap?  A.     Yes,  sir. 

Q.  What  day  of  the  month  and  what  month  was 
it  that  your  annual  leave  became  due? 


lUb'  Percy  James  Cutting  vs. 

(Testimony  of  Andrew  Jackson  Hall.) 

A.  You  get  a  day  of  annual  leave  any  day  you 
wish,  sir,  if  you  have  any  annual  leave  built  up. 
You  can  ask  for  even  half  a  day  annual  leave,  re- 
gardless- of  when  it  comes  due,  if  you  have  some  ac- 
cumulated. You  can  get  annual  leave  by  applying 
for  it. 

'Q.  You  spent  one  day  of  annual  leave  by  going 
and  hiring  a  truck  to  go  back  out  to  the  place  where 
you  were  working? 

"A.  Tha,t's  right,  to  pick  up  some  stuff  that  I 
wanted  for  my  own  personal  benefit. 

Q.  Now,  that  stuff  that  you  brought  in  by  the 
truck  yoil  had  rented  from  Mr.  Nehrbas,  could  you 
have  brought  that  in  when  you  were  driving  back 
and  forth  with  Mr.  Cutting? 

A.    Well,  I  could  have,  yes. 

Q.  But  you  spent  $7.50  to  go  get  a  truck  to  do  it 
on  your  day  off,  isn't  that  right? 

A.  Well,  I  wanted  to  do  a  little  running  around 
otherwise  and  carry  some  stuff  out  to  Slater  Camj), 
some  stuff  I  bought.  I  used  the  truck  for  other 
things,  too. 

Q.  Where  did  you  do  this  running  around  ?  You 
say  you  went  out  to  [101]  Satellite  Field,  and  then 
you  parked  the  truck,  and  it  was  five  thirty  when 
you  parked  the  truck. 

Mr.  Arend:  We  object  to  that,  your  Honor,  as 
irrelevant  to  any  issue  in  this  case. 

The  Court:     Objection  overruled. 

•A;  I  don't  remember  any  particular  place.  I 
went  out  to  Slater  Camp,  took  my  wife  to  town,  and 
she  did  some  shopping. 
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Q.     That  was  in  the  forenoon? 

A.     No,  that  was  after  six  o'clock.  .1 

Q.  I  thought  you  stated  awhile  ago  that  you  had 
taken  the  truck  back  to  Mr.  Nehrbas  after  you  un- 
loaded this  material "? 

A.  I  went  over  to  Slater  Camp  and  turned  the 
truck  in  at  possibly  eight  o'clock  that  night;  that  is 
the  best  I  remember. 

Q.  Well,  now,  Mr.  Hall,  is  that  the  stove  that  was 
placed  in  the  Veterans  of  Foreign  Wars'  building 
in  that  room  that  you  have  described? 

A.  I  can  only  say  it  is  similar  to  the  stove.  I 
didn't  check  any  numbers.  I  don't  have  any  posi- 
tive way  of  identifying  the  stove  or  refrigerator. 

Q.  There  was  no  other  stove  in  that  particular 
building,  that  Veterans  of  Foreign  Wars'  building, 
when  you  put  this  range  in  there  %  A.     No,  sir. 

Q.  I  believe  you  testified  later  that  at  the  re- 
quest of  Mrs.  Cutting — I  believe  she  was  Mrs.  Cut- 
ting then — you  crated  [102]  up  a  stove  and  refrig- 
erator? A.    Yes,  sir. 

Q.     And  you  made  the  crates  yourself? 

A.     Yes,  sir. 

Q.     Where  did  you  crate  the  refrigerator? 

A.  In  the  passageway  thei-e,  where  the — where 
we  had  left  it. 

Q.  And  did  you  pack  these  exhibits,  certain  ex- 
hibits that  have  been  marked  for  identification  here, 
in  that  refrigerator?  A.     I  did. 

Q.  And  was  that  the  refi-igerator  that  had  been 
brought  from  Satellite  Field? 

A.     Yes,  it  was  the  same  refrigerator. 
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Q.  Had  you  been  maintaining  your  shop  in  that 
building  all  of  the  time  up  until  that  time? 

A.  That's  right.  I  was  in  there  almost  every 
night  doing  some  work. 

Q.  And  the  refrigerator  was  in  the  hallway  lead- 
ing back  to  your  shop  all  of  the  time  ? 

A.     Yes,  sir. 

Q.  Then  you  went  down  to  this  other  place,  and 
you  crated  the  stove  up  there-  You  crated  the 
range  down  at  the  other  j^lace^? 

A.     That's  right. 

Q.  Was  there  any  other  material  or  supplies  or 
property  of  Mr.  and  Mrs.  Cutting  that  was  in  that 
room  down  where  you  put  the  range?  [103] 

A.     No,  I  think  not. 

Q.  Did  you  take  the  lumber  down  there  to  niake 
the  crate?  A.     Yes,  sir. 

Q.  And  the  crate  marked  as  an  exhibit  is  the 
crate  that  you  made  for  the  stove? 

A.     Yes,  sir.    I  can  definitely  identify  the  crate. 

Q.     How  do  you  identify  that  crate,  Mr.  Hall? 

A.  Because  I  recognize  some  of  the  defects  in 
the  workmanship  there.  The  pieces  didn't  exactly 
fit,  and  the  corners  are  not  fitted  together  good.  I 
just  recognize  the  workmanship,  as  the  boards  are 
nailed  together.  And  then  on  the  refrigerator,  on 
the  back  part  of  the  crate  on  that,  if  you  will  no- 
tice, it  is  painted  black  with  the  white  lines  in  it, 
which  was  a  piece  of  plyboard  that  had  been  used 
for  a  chart  of  some  kind. 
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Q.  Now,  did  you,  after  you  crated  those  things 
up,  did  you  help  load  them  ?  A.     No,  sir. 

Q.  Did  you  mark  the  address  on  those  boxes, 
who  they  were  to  go  to?  A.     No,  sir. 

Q.     Who  did  that?  A.     I  don't  know,  sir. 

Q.  Now,  going  back  a  little  bit,  when  you  took — 
you  say  you  took  the  range  and  the  refrigerator  up- 
stairs the  first  time.  Who  was  living  up  there  ?  [104] 

A.     Well,  no  one  was  living  up  there  at  the  time. 

Q.     Who  had  charge  of  the  place  at  that  time? 

A.     Well,  you  mean  the  apartment  upstairs? 

Q.     Yes. 

A.  Well,  Mrs.  Cutting,  I  believe,  and  also  Mr. 
Cutting  was  doing  some  work  up  there  building 
that. 

Q.     That  was  in  May,  you  said,  of  '45? 

A.     May  or  June — somewhere  around  there. 

Q.     Mrs.  Cutting  had  that  part  of  the  building? 

A.     It  was  Mrs.  Henderson. 

Q.     And  when  did  she  become  Mrs.  Cutting? 

A.     I  don't  know.   I  don't  remember  the  date. 

Q.     Were  you  at  the  wedding,  Mr.  Hall? 

A.     Yes,  sir. 

Q.  And  you  don't  remember  w^hen  it  took  place, 
or  approximately  when  it  took  place? 

A.  I  wouldn't  say.  August  or  September,  I  be- 
lieve— maybe  September. 

Q.  And  you  are  positive,  Mr.  Hall,  that  this 
range  here  is  a  range  similar  to  the  one  that  you 
hauled  over  to  that  house? 
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A.  It  is  the  range  or  one  similar.  I  wouldn't  say- 
it  was  the  sam.e  one,  but  it  is  like  the  one. 

Q.     Is  the  oven  in  the  same  place? 

A.     Yes,  sir. 

Q.     And  the  other  di^awer  in  the  same  place? 

A.     Yes,  it  is.    That's  right. 

Mr.  Taylor:  If  the  Court  please,  could  we  have 
a  short  recess? 

(A  ten-minute  recess  was  declared,  after 
which  court  was  duly  reconvened.  All  members 
of  the  jury  were  present.) 

Q.  (By  Mr.  Taylor)  :  Mr.  Hall,  according  to 
your  statements  here,  you  had  handled  this  range 
quite  a  number  of  times,  had  you  not? 

A.     Yes,  sir. 

Q.  How  many  burners  are  on  that  range,  Mr. 
Hall? 

A.  Well,  I  believe  there  are  three  open-face 
burners,  and  possibly  one  for  water,  is  the  best  I 
can  remember. 

Q.     How  many  knobs;  how  many  switches? 

A.  Well,  there  would  be  five,  including  the  one 
that  controls  the  oven,  I  think. 

Q.  Now,  going  back  a  little  ways,  prior  to  the 
first  time  that  you  hauled  the  range  in,  had  you 
any  talk  with  Joseph  LjTup  and  Charles  Cors  about 
this  matter,  about  this  stove  and  refrigerator? 

A.     No. 

Q.  Or  any  talk  about  projDerty  that  w^as  on  the 
base? 
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A.  No,  I  don't  remember  ever  talking  to  tliem 
about  the  government  property  or  anything  in  par- 
ticular. 

Q.  How  did  you  happen  to  know  that  you  were  to 
meet  them  at  Satellite  Field  at  the  day  that  you 
hauled  it  in?  [106] 

A.  I  didn't  know  I  was  to  meet  them  there.  The 
way  I  understood  it,  they  were  hauling  all  these 
extra  stoves  that  was  out  there  and  not  being  used ; 
several  days  there  they  were  carrying  them  to  Ladd 
Field ;  they  vv'ere  surplus  and  at  the  time  there  they 
— I  gathered  Mr.  Cutting  just  decided  at  that  time, 
well,  that  would  be  a  good  time  to  take  them  in. 

Q.  AVas  that  the  time  they  were  cleaning  off 
Satellite  Field  to  abandon  it  or  vacate  it? 

A.  No.  There  was  nothing  I  know  that  was  ever 
brought  up  about  closing  the  field  down.  At  that 
time  they  were  just  clearing  up  a  lot  of  surplus 
around  there,  as  well  as  Big  Delta  and  Northway. 

Q.  They  were  moving  all  that  stuff  to  Ladd  Field 
at  that  time? 

A.     The  surplus — some  part  of  the  surplus,  yes. 

Q.  Now,  when  you  rented  the  truck  from  George 
Nehrbas — you  say  it  was  possibly  a  three-quarter 
ton  Ford  pick-up? 

A.     It  could  have  been  that,  yes. 

Q.     What  was  the  color  of  that  truck? 

A.     I  don't  remember. 

Q.     Black? 

A.  I  don't  think  it  was  black.  Tt  might  have  been 
red.  I  don't  remember.  I  wouldn't  say  on  the 
color. 
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Q.  And  you  are  positive,  then,  that  you  had  no 
previous  conversation  with  Mr.  Cors  and  Mr.  Lymp 
prior  to  picking  up  the  refrigerator  and  the  stove 
the  first  time?  [107] 

A.     No,  I  hadn't  planned  anything  on  it,  no,  sir. 

Q.  Now,  when  you  got  on  that  road  and  turned 
off  it,  how  many  did  it  take  to  move  the  stove  from 
one  truck  to  the  other? 

A.  Oh,  I  guess  it  was — ^the  fact  is  that  I  don't 
think  I  did  any  of  the  moving  there.  I  think  pos- 
sibly Chuck  and  Joe  set  it  over  on  the  other  truck. 
I  am  not  sure.  I  believe  those  two  fellers  did  the 
actual  transferring  of  it  over  to  the  truck. 

Q.     Three  fellows  or  two  fellows,  did  you  say? 

A.  Yes,  I  think  so.  I  might  have  helped  them  a 
little  bit. 

Q.  Mr.  Hall,  since  you  and  Mr.  Cors  and  Mr. 
Lymp  had  that  transaction  out  there  of  taking  that 
stove  and  refrigerator  down  and  switching  it,  have 
you  ever  talked  with  those  men  since  that  time? 

A.  Oh,  I  talked  with  them  since,  sure.  I  worked 
with  them  and  went  to  the  show  with  them  prob- 
ably. Around  town  I  have  talked  with  them,  and 
when  I  seen  them  on  the  street. 

Q.  After  you  found  out  there  was  an  investiga- 
tion on,  did  you  talk  to  them  after  that  ? 

A.     In  regards  to  the  stove  and  refrigerator? 

Q.     Yes. 

A.  No,  I  don't  believe  that — I  don't  recall  any 
conversation  about  the — because  Joe  Lymp  was 
away  and  he  didn't — he  wasn't  working  out  there 
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any  more  and  Chuck  was  back  at  Ladd  Field,  and  I 
didn't  come  in  contact  with  them  very  much  after 
the  investigation.  [108] 

Q.  How  long  after  that  did  Mr.  Lymp  go  away, 
after  you  moved  the  stove  and  the  refrigerator? 

A.     Maybe  two  or  three  months. 

Q.  Bet^veen  the  time  you  moved  that  and  the 
time  he  went  away,  you  had  had  several  conversa- 
tions with  him"? 

A.  I  talked  with  them  around  work,  sure,  that's 
right. 

Q.  And  you  had  some  talks  about  these  particu- 
lar items? 

A.  No,  I  don't  remember  having  any  conversa- 
tion afterwards  concerning  the  stove  and  refrig- 
erator. 

Q.  Did  you  have  any  conversations  about  any 
material  that  was  brought  in  from  the  base,  from 
Satellite  Field? 

A.     No,  I  didn't  discuss  it  with  them. 

Q.  You  weren't  quite  sure  of  the  time  that  Mr. 
Baskin  came  down  to  the  shop  to  see  you.  You  say 
it  was  in  the  summer  of  1945,  is  that  right? 

A.  Yes,  it  was  in  1945,  approximately  in  the 
early  i)art  of  the  summer,  I  believe. 

Q.     Early  part  of  the  summer? 

A.     I  think  so. 

Q.  Then  after  Mr.  Baskin  came  down  there  and 
talked  to  you  and  took  your  motors,  you  told  him 
all  about  this  transaction  that  you  have  testified  to 
here ;  is  that  right  ? 
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A.  It  was  some  time  after.  It  wasn't  the  same 
day. 

Q.  It  was  after  he  had  had  the  motors  for  some 
time,  was  it? 

A.  Yes.  He  approached  me  on  a  number  of  dif- 
ferent occasions.  [109] 

Q.     He  approached  you  on  different  occasions? 

A.     Or  at  other  times,  yes. 

Q.  And  you  stated  that  when  Mr.  Baskin  came 
there,  you  felt  it  was  your  duty  to  tell  him  the  truth, 
tell  him  how  everything  had  happened;  is  that 
right  ? 

A.  I  felt  it  my  duty  to  answer  the  questions  he 
asked  me,  yes,  sir. 

Q.  Well,  Mr.  Hall,  didn't  you  feel  it  was  your 
duty  at  the  time  this  took  place  to  tell  the  authori- 
ties ? 

A.  Well,  along  at  the  beginning  of  that  time,  I 
wasn't  sure  but  what  the  stove  belonged  to  him;  I 
don't  know;  there  was  a  lot  of  material  out  there. 
Some  of  the  fellers  had  bought  furniture,  beds,  and 
so  forth,  from  M.  K.,  and  I  know  there  was  some 
stoves  out  there.  There  was  a  wood  and  coal  range 
out  there  that  belonged  to  a  private  party  that  was 
sold  to  somebody  else.  A  lot  of  the  fellers  lived 
out  there;  they  had  their  own  personal  furniture, 
stoves,  and  bedding,  and  things  like  that.  There 
was  transactions  going  on  all  of  the  time. 

Q.  Mr.  Hall,  didn't  you  believe  that  stuff  was  hot 
when  you  went  four  miles  down  from  the  camp  and 
put  it  on  your  truck  four  miles  away? 
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A.     Yes,  siv,  it  looked  very  suspicious  to  me. 

Q.  Still  you  didn't  tell  the  authorities  about  it 
at  that  time '?  A.     No. 

Q.  You  didn't  tell  them  about  it  until  they  had 
caught  you  with  four  hot  motors'?  [110] 

A.  The  motors  weren't  hot  motors,  so  far  as  I 
understand  today.  The  motors  w^re  all  right.  The 
motors  didn't  have  anything  whatever  to  do  with  it. 

Q.  You  found  out  they  were  hot  and  you  took 
them  back  to  Satellite  Field?  A.     No,  sir. 

Q.     What? 

A.     No,  sir.    These  motors  that 

Q.  (Interposing)  :  No,  not  the  motors.  I  am 
talking  about  these  other  things.  You  knew  they 
were  hot? 

A.  No,  I  didn't  know  they  were  hot.  It  looked 
like  it  to  me.  It  was  very  suspicious,  but  I  was  just 
helping  him,  doing  what  he  said  to  do  under  his 
orders. 

Q.  But  you  helped  take  them  back  to  Satellite 
Field?  A.     Yes,  sir,  I  helped  then. 

Q.  And  later,  knowing  they  were  hot  and  taken 
back  to  Satellite  Field,  you  helped  haul  them  back 
in  again:  is  that  right? 

A.  He  asked  me  if  I  would  help  take  the  stove 
and  refrigerator  back  to  town,  and  he  said,  **I 
might  as  well  have  that  stove  and  refrigerator." 

Q.  And,  in  spite  of  the  fact  that  you  thought 
they  were  hot,  you  still  helped  bring  them  back  in? 

A.     That's  right. 
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Q.  And  in  spite  of  their  being  hot,  you  crated 
them  up  and  shipped  them  to  Anchorage  ?  [Ill] 

A.     I  didn't  ship  them  to  Anchorage. 

Q.     You  crated  them  up. 

A.     When  he  asked  me  to  do  so. 

Q.     Did  Mr,  Cutting  ask  you  to  crate  them? 

A.  Yes.  He  asked  me  one  time  and  Mrs.  Cutting 
asked  me  the  other  day.  When  I  didn't  do  it  for  a 
few  days,  she  asked  me  again. 

Q.  When  did  Mr.  Cutting  ask  you  to  crate  the 
stove?  A.     When? 

Q.     Yes.   When  did  they  go  to  Anchorage? 

A.     I  don't  remember  the  date. 

Q.     September  ? 

A.  No.  October,  I  think — the  latter  part  of  Oc- 
tober. 

Q.     The  first  of  November? 

A.     It  could  have  been. 

Q.  That  was  approximately  the  time  that  you 
crated  them  up,  then? 

A.     Yes,  shortly  before  they  left. 

Q.  Isn't  it  a  fact  that  Mr.  Cutting  was  in  An- 
chorage at  the  time  you  crated  these  things  ? 

A.  Yes.  After  I  hadn't  crated  them  for  a  week 
or  two,  she  asked  me  again  when  I  was  going  to 
crate  them. 

Q.  Now,  going  back  a  little  bit,  when  did  you  do 
the  job  at  Mark  Sells',  Mr.  Hall? 

A.     I  don't  remember.   The  summer  of  1945. 

Q.  And  was  you  in  partnership  with  Mr.  Cut- 
ting at  that  time  in  the  electrical  shop?  [112] 

A.    Yes. 
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Q.     How  much  did  that  job  come  to  down  there? 

A.  I  don 't  remember.  Probably — maybe  $125.00, 
something  like  that. 

Q.  And  did  you  give  Mr.  Cutting  his  share  of 
that  $125.00?  A.     Yes,  sir. 

Q.     How  did  you  pay  him? 

A.  Well,  usually  he  paid  me — Mrs.  Cutting 
would.  I  would  submit  a  little  statement  to  her.  I 
would  give  a  little  itemized  account  of  what  the  job 
amounted  to,  how^  many  hours  I  had  put  in  and  ma- 
terial used  on  the  job.  She  would  type  it  out  and 
send  it  out,  and  the  check  would  come  to  their  post 
office  box,  and  he  would  give  me  the  check,  and  most 
of  the  time  she  would  cash  the  check,  and  we  would 
determine  which  part  would  be  to  me  and  which  part 
to  her,  and  w^e  would  divide  it  right  there. 

Q.     How  was  those  checks  made  out? 

A.     Cutting  and  Hall. 

Q.  And  Mrs.  Cutting  would  sign  those,  endorse 
them? 

A.  Mr.  Cutting  usually  endorsed  the  checks. 
He  would  endorse  the  checks  as  Cutting  and  Hall, 
by  P.  J.  Cutting,  and  I  would  get  my  part  of  the 
cheek. 

Q.     Did  Mr.  Cutting  get  half  of  that  $125.00? 

A.  No,  I  don't  remember  if  he  got  half  of  it. 
He  got  part  of  it,  compensation  for  the  materials, 
and  so  forth.  I  wouldn't  say  [113]  that  he  got  half 
of  it.  T  don't  remember,  but  T  don't  think  he  got 
half  of  it,  though. 
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Q.  Did  you  authorize  Mrs.  Cutting  to  endorse 
the  checks  payable  to  the  partnership  of  Hall  and 
Cutting  ? 

A.  No.  No,  I  don't  think — she  wasn't  author- 
ized to  endorse  the  checks,  no,  sir. 

Q.  Now,  isn't  it  a  fact,  Mr.  Hall,  that  that  part- 
nership continued  for  only  a  couple  of  weeks'? 

A.  No.  It  must  have  continued  longer  than  that, 
because  I  know  all  along  he  got  part  of  the  money 
out  of  my  work  for  all  of  that  summer  and  even 
into  the  fall  of   '45. 

Q.  Isn't  it  a  fact  that  the  partnership  was  dis- 
continued at  the  time  that  the  four  motors  was  taken 
from  you  by  Mr.  Baskin? 

A.  No.  He  might  have  considered  it  on  his  part 
that  it  was,  but  he  still  received  compensation  for 
the  jobs  that  was  done.  I  know  that  even  after  he 
left  here,  he  got  money  from  some  of  the  jobs  that 
was  done. 

Q.  How  did  you  pay  him  for  his  share  in  those 
jobs:  checks  or  cash? 

A.     Well,  you  mean  after  he  left  here? 

Q.     Yes.   You  say  after  he  left  he  still  paid  you? 

A.  Wei],  there  was  one  job — there  was  one  job 
that  the  feller  had  just  neglected  paying  his  bill. 
Wlien  she  was  up  here,  then,  on  a  visit  here,  she 
went  around  to  this  party  and  collected  it  and  gave 
me  my  part  of  the  check.  I  don't  know  who  [114] 
signed  that  check  or  how  it  was  paid,  but  I  know" 
that  she  sent  me,  by  anotlier  party,  some  money  in 
an  envelope. 
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Q.     What  job  was  thaf? 

A.  It  was  a  job  down  at  the  Fairbanks  Cold 
Storage. 

Q.     How  much  did  it  amount  to'? 

A.  We\\,  the  job  amounted  to  about,  I  think, 
$185.00. 

Q,  Now,  you  don't  remember  the  date  that  the 
motors  were  taken  from  you  by  Mr.  Baskin ;  is  that 
right?  A.     No,  I  don't  remember  the  date. 

Q.  How  many  jobs  did  you  do  after  those  mo- 
tors were  taken"? 

A.  I  am  doing  jobs  right  along.  Now,  I  work 
every 

Q.  (Interposing) :  No.  I  mean  up  until  the 
time  that  Mr.  Cutting  went  aw^ay. 

A.     I  don't  remember  how  many  jobs  we  did. 

Q.     Were  you  working  at  Ladd  Field,  too? 

A.  I  was  working  at  Satellite  Field,  and  Sun- 
days and  holidays  and  evenings  I  was  doing  small 
jobs. 

Q.     And  you  don't  know  how  many  you  did  do? 

A.  No.  It  might  have  been  fifteen,  twenty,  jobs, 
maybe. 

Q.  Mr.  Hall,  have  you  ever  been  convicted  of 
a  crime  ?  A.     No,  sir. 

Q.     Never  ? 

A.     I  have  never  been  convicted  of  a  crime,  sir. 

Mr.  Taylor:     That  is  all,  Mr.  Hall.  [115] 
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Redirect  Examination 
By  Mr.  Arend: 

Q.  You  told  Mr.  Taylor  that  at  the  time  you 
were  loading  this  scrap  onto  your  pick-up,  in  the 
spring  of  1945  at  Satellite  Field,  another  truck  in 
charge  of  Lymp  and  Cors  was  also  loading  the  re- 
frigerator and  range.  Why  didn't  you  load  the  re- 
frigerator and  range  directly  onto  your  pick-up 
while  you  were  on  Satellite  ? 

A.  Well,  at  this  time  the  M.P.s  at  the  gate  were 
checking  pretty  closely  the  property  that  was  going 
out,  and  I  gathered  he  didn't  want  the  M.P.s  at 
the  gate  to  know  that  this  range  and  refrigerator 
would  be  on  this  private  car,  and  it  was  to  make  it 
look  like  the  range  and  refrigerator  was  going  to 
Ladd  Field  with  the  other  things  that  were  going 
to  Ladd  Field. 

Q.  What  was  Mr.  Cutting's  relationship  to  you 
on  the  job  at  Satellite  Field? 

A.     Well,  he  was  my  foreman,  my  supervisor. 

Q.     You  took  orders  from  him,  did  you? 

A.     Yes,  sir. 

Q.  Now,  is  there  only  one  time  in  the  spring  of 
1945  that  you  rented  this  pick-up  from  Nehrbas? 

A.     That's  right,  sir. 

Q.  Did  Mr.  Cutting  ever  mention  to  you  any 
tally  out  sheets  for  the  refrigerator  and  range  to 
get  them  off  Satellite  Field? 

A.  You  mean  when  we  started  to  bring  them 
out?  [116] 

Q.     At  any  time,  before  or  after. 
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A.  There  was  a  question  of  a  tally  out  sheet  con- 
cerning the  stove  and  refrigerator,  yes,  after  he  had 
gone  to  Anchorage. 

Q.     Where  did  this  conversation  occur? 

A.     Well,  Mrs.  Cutting  api)roached  me 

Q.  (Interposing)  :  No,  I  am  talking  now  about 
Mr.  Cutting  regarding  tally  out  sheets. 

Mr.  Taylor:     Will  you  please  read  the  question? 

(The    question    was    read   by   the    reporter: 
Where  did  this  conversation  occur?) 

Mr.  Taylor:  We  object  to  it  until  the  proper 
foundation  is  laid.  I  also  believe  it  is  improper 
redirect  examination. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Arend)  :  Just  tell  us,  now,  where 
this  occurred,  this  conversation  between  you  and 
Mr.  Cutting?  A.     At  Ladd  Field,  sir. 

Q.    When?  A.     In  July,  1946. 

Q.  All  right.  What  was  said  regarding  tally  out 
sheets  ? 

A.  He  just  asked  me  what  I  did  with  the  tally 
out  sheets  that  he  sent  up  here  to  be  placed  in 
the  files  at  Satellite  Field? 

Q.  Do  you  know  anything  about  such  tally  out 
sheets  ? 

A.     Yes,  I  did  receive  some  tally  out  sheets. 

Q.     What  did  you  do  with  them? 

A.     Well,  I  gave  them  to  Mr.  Baskin.  [117] 

Q.  Did  you  ever  make  a  written  statement  to 
Mr.  Baskin  regarding  the  interviews  he  had  with 
you,  covering  the  interviews  that  he  had  had  with 
you,  a  signed  statement 


122  Percy  James  Cutting  vs. 

(Testimony  of  Andrew  Jackson  Hall.) 

A.  I  signed  a — let's  see — I  don't  believe  I  un- 
derstand exactly. 

Q.  Did  you  ever  put  anything  in  writing  about 
what  you  have  testified  to  here? 

A.  No,  sir,  I  never  w^rote  anything  to  Mr. 
Baskin. 

Q.     Did  you  ever  sign  a  statement  for  him? 

A.     Yes,  I  signed  a  statement  for  Mr.  Baskin. 

Q.     Did  you  ever  sign  a  statement  for  him? 

A.     Yes,  I  signed  a  statement  for  Mr.  Baskin. 

Q.  You  mean  you  didn't  w^ite  out  the  state- 
ment? A.     No,  sir, 

Q.  Has  Mr.  Cutting  ever  complained  to  you 
about  a  back  injury  of  his? 

A.  Not  directly  to  me.  I  have  heard  him  men- 
tion it. 

Mr.  McCutcheon:  I  object  to  it  as  improper  re- 
direct examination,  your  Honor. 

Mr.  Arend:  Your  Honor,  there  has  been  a  lot 
of  testimony  about  these  two  men  lifting  this  re- 
frigerator and  range. 

Mr.  McCutcheon:  There  hasn't  been  any  testi- 
mony about  a  back  injury,  your  Honor. 

The  Court:     Objection  overruled. 

Mr.  McCutcheon:     Exception. 

A.  I  remember — I  remember  hearing  him  men- 
tion that  his  back  was  injured  in  a  plane  accident, 
yes,  sir.  [118] 

Q.  Have  you  ever  seen  him  exert  himself  un- 
duly physically  other  than  the  times  that  you  have 
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testified  to  him  helping  you  lift  this  range  and  re- 
frigerator, identification  numbers  2  and  3  of  the 
government  ? 

Mr.  McCutcheon:  We  make  the  same  objection, 
your  Honor. 

The  Court :     All  right,  I  will  sustain  it. 

Q.     How  much  do  you  weigh,  Mr.  HalH 

A.     About  two  hundred  pounds. 

Q.     How  tall  are  you? 

A.     About  six  feet. 

Q.  Is  Mr.  Cutting  a  bigger  or  smaller  man  than 
you  are? 

A.     He  is  larger,  I  believe,  than  I  am. 

Mr.  Arend:  Now,  if  the  Court  please,  we  ask 
permission  to  have  Mr.  Hall  and  Mr.  Berrett  carry 
the  range  and  the  refrigerator  for  evidence  before 
the  jury. 

Mr.  Taylor:     We  object  to  it,  your  Honor. 

The  Court :     All  right,  go  ahead. 

(The  range  and  refrigerator  were  lifted  and 
carried  by  Mr.  Hall  and  Mr.  Berrett.) 

Mr.  Arend:  Now,  your  Honor,  I  would. like  to 
have  the  record  show  that  the  witness,  Andrew 
Jackson  Hall,  and  Mr.  William  E.  Berrett,  who 
is  about  the  same  size  as  the  witness,  carried  the 
range  and  the  refrigerator. 

The  Court :  Perhaps  you  had  better  ask,  the  wit- 
ness and  have  him  testify.  [119] 

Q.  (By  Mr.  Arend) :  Mr.  Hall,  were  you  able 
with  the  assistance  of  Mr.  Berrett  to  carry  the 
range?  A.    Yes,  sir.  v.i'i^i-^' • 
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Q.     Here  in  the  courtroom?  A.     Yes,  sir. 

Q.  Were  you  able,  with  the  assistance  of  Mr. 
Berrett,  to  carry  the  refrigerator  here  in  the  court- 
room'? A.     Yes,  sir. 

Q.  How  does  Mr.  Berrett  compare  with  you  in 
size  and  weight? 

A.  Well,  I  believe  I  am  a  little  heavier  than 
he  is,  sir. 

Q.     Who  asked  you  the  first  time  to  crate  the 
range  and  the  refrigerator? 
■    A.     Mr.  Cutting. 

Mr.  Arend :     That  is  all. 

Mr.  Taylor:     That  is  all. 

(Witness  excused.)  [120] 

DENNY  G.  BREAID 
called  as  a  witness  on  behalf  of  the  plaintiff,  liaving 
been  first  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  State  your  name,  please. 

A.  Denny  G.  Breaid. 

Q.  Where  do  you  reside,  Mr.  Breaid? 

A.  611  Fifth. 

Q.  Here  in  Fairbanks?  A.     Fairbanks. 

Q.  Where  are  you  employed? 

A.  Ladd  Field. 

•    Q.  What  position  do  you  hold  there? 

A.  I  'am  chief  of  supply,  of  Post  Engineers 
Supply. 
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Q.  Mr.  Breaid,  can  you  state  as  to  wliether  or 
not  the  govenament  has  ever  owned  any  Westing- 
house  refrigerators  or  ranges  at  Ladd  Field? 

A.  Oh,  yes.  The  Engineers  have  had  just  about 
every  make  and  type. 

Q.  Can  you  state  whether  any  Westinghouse 
electric  refrigerators  or  ranges  have  ever  been 
turned  over  to  surphis  property  for  disposal  to  per- 
sons other  than  the  army  personnel? 

A.  Well,  to  the  best  of  my  knowledge,  I  would 
say  that  they  haven't  [121]  because  there  has  always 
been  a  shortage. 

Q.  And  what  other  method  would  there  be  of 
disposing  of  such  equipment  at  Ladd  Field  to  per- 
sons other  than  army  personnel? 

A.  Well,  the  only  way  that  it  could  jiossibly  be 
disposed  of  would  be  that,  during  the  war  with  the 
shortage  of  replacement  parts,  that,  say,  if  a  stove 
is  damaged  or  is  worn  out  or  part  of  it  is  broken, 
well,  if  they  have  a  replacement,  they  will  replace 
the  imit  with  another  unit  and  then  take  that  back 
to  a  warehouse,  and  that  in  turn,  if  the  parts  are 
not  available,  then  that  is  taken  down  ftnally  and 
put  into  the  salvage,  turned  over  to  the  salvage 
officer  for  his  disposal.   We  don't  control  that. 

Q.     You  don't  control  that?  A.     No. 

Q.  And  that  would  be  if  something  were  dam- 
aged on  the  equijjment  and  you  had  no  replace- 
ments ? 

A.  That's  right.  It  wouldn't  necessarily  mean 
that  it  would  have  to  be  damaged.    Say,   if  on  a 
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stove  if,  say,  one  of  the  burners  is  out  and  if  the 
burner  is  necessary  and  if  they  can't  get  the  parts, 
the  stove  as  a  whole  is  useless. 

Q.  Would  any  usable  property  of  that  type  be 
turned  over  to  salvage  ?  A.     Well,  usually  not. 

Mr.  Arend:     You  may  cross-examine. 

Mr.  Taylor:     No  cross-examination. 

(Witness  excused.)  [122] 

HOWARD  N.  FOWLER 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  duly  sworn  by  the  clerk  of  the  court,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  State  your  full  name,  please. 

A.  Howard  N.  Fowler. 

Q.  Where  do  you  live,  Mr.  Fowler? 

A.  Anchorage. 

Q.  What  is  your  address  there'? 

A.  214  Fifth. 

Q.  Have  you  always  lived  there? 

A.  I  have  been  there  for  about  six  years  in  the 

same  house. 

Q.  Are  you  acquainted  with  Mr.  Cutting,  the 
defendant  here?  A.     Yes. 

Q.  Percy  J.  Cutting?  A.     I  am. 

Q.  How  long  have  you  known  him? 

A.  About  three  years. 
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Q.  Did  you  have  a  conversation  with  Mr.  Cut- 
ting at  Anchorage  on  or  about  the  20th  day  of 
November,  1945,  relative  to  plyv^ood  crates,  boxes? 

A.     Yes. 

Q.  Who  was  present  when  you  were  talking  to 
him?   State  if  you  can?  [123] 

A.  I  think  he  was  over  at  my  house  when  we 
talked  about  it,  as  I  recall,  but  I  don't  know 
whether  my  wife  was  there  or  not.  I  can't  recall. 
We  were  in  the  house,  I  am  pretty  sure,  as  I  re- 
member it. 

Q.  Can  you  state  whether  Mrs.  Cutting  was 
there  ? 

A.     No,  she  wasn't  there  at  the  house. 

Q.     And  what  was  the  conversation? 

A.  He  said  he  had  some  boxes  of  household 
goods  that  he  would  like  to  store  temporarily  until 
he  foimd  a  place  to  live  and  that  he  was  tiguiing 
on  moving  to  the  post  and  that,  if  he  did  accept 
this  house  out  there,  that  he  didn't  want  to  take 
them  with  him  and  asked  if  I  could  store  them  for' 
him  at  my  place  temporarily  until  he  got  squared 
around,  and  I  said  that  I  would. 

Q.     What  did  you  do  after  the  conversation? 

A.     How  do  you  mean  that,  sir?  m 

Q.  Did  you  do  anything  about  the  convei'sation, 
after  you  completed  the  conversation? 

A.  Not  right  then.  I  think  it  was  the  next  day 
that  we  moved  the  stuff. 

Q.     What  did  you  move? 
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A.  Well,  we  had  two  good  sized  boxes,  and  I 
brought  them  up  and  put  them  in  a  little  storage 
house  that  I  have  there. 

Q.     Where  is  that  storage  house? 

A.  It  is  on  the  back  of  my  lot.  It  is  a  place 
where  I  store  all  [124]  my  own  excess  stuff. 

Q.     How  long  did  the  boxes  remain  there  ? 

A.  Oh,  I  imagine  a  couple  of  weeks  or  more, 
as  I  recall. 

Q.     Do  you  know  what  happened  to  them  then? 

A.     Well,  they  were  taken  away  from  there. 

Q.     By  whom  ? 

A.  By  the  F.B.I,  agents.  They  came  over  and 
took  them  away. 

Q.  Did  you  know  what  the  boxes  contained  at 
the  time  you  helped  move  them, 

A.     No,  I  didn't. 

Q.     Do  you  know  now  what  they  contained? 

A.     I  did  when  they  came  to  move  them. 

Q.  Can  you  state  the  time  when  the  F.B.I,  came 
to  move  the  boxes,  approximately? 

A.  It  was  in  the  afternoon,  if  that  is  what  you 
mean. 

Q.  I  would  like  the  month  and  the  day,  if  it  is 
possible,  and  the  year. 

A.  As  I  recall — I  don't  recall  the  date,  but  it 
was  around  approximately  a  couple  of  weeks  after 
they  were  put  in  there. 

Q.    That  would  be  in  December? 

A.     That  would  be  in  December  some  time,  yes. 

Q.     How  did  you  discover  the  contents  then? 
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A.  Well,  they  came  over  and  opened  them  up, 
and  I  happened  to  be  on  my  way  to  work,  and  I 
was  present  when  they  took  the  top  off  of  the  boxes. 

Q.     And  what  was  in  the  boxes? 

A.  Well,  there  was  a  refrigerator  in  one  and  a 
stove  in  the  other. 

Q.  Did  you  give  the  officers  permission  to  open 
the  boxes?  A.     Yes,  sir. 

Q.  Did  you  give  them  permission  to  take  them 
away  ?  A.    Yes. 

Q.  Mr.  Fowler,  I  would  like  to  have  you  step 
down  here  and  examine  government's  Identifica- 
tions 6  and  7,  being  two  plyboard  boxes,  crates. 

(The  witness  examined  the  above-mentioned 
identifications.) 

Q.     Are  these  the  crates  you  have  testified  about  f 

A.     Well,  they  look  like  it. 

Q.  Then,  will  you  examine  identifications  2  and 
3,  ])eing  a  range  and  refrigerator?  Are  those  two 
items  the  range  and  refrigerator  that  you  have  just 
testified  about? 

A.  Well,  I  don't  know.  They  were  in  the  box. 
Just  the  lid  was  off  of  the  box,  but  they  were  white 
in  color. 

Q.     You  may  take  the  stand  again. 

(The  witness  returned  to  the  witness  stand.) 
Mr.  Arend:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Taylor : 

Q.  Mr.  Fowler,  I  didn't  get  just  exactly  the  date 
that  you  say  you  saw  Mr.  Cutting  in  Anchorage  and 
had  a  conversation  about  these  boxes.  [126] 

A.  Well,  it  was  approximately  the  7th  of  De- 
cember, as  I  recall. 

Q,     The  early  part  of  December? 

A.     The  early  part  of  December  some  time. 

Q.  And  the  reason  you  state —  believe  you  stated 
there  was  a  reason  Mr.  Cutting  stored  them.  Was 
it  that  he  was  going  to  the  base  and  had  a  place  to 
live  at  the  base ;  is  that  right  ? 

A.  He  was  unsettled  at  that  time,  and  he  didn't 
want  to  have  to  move  them  several  times,  he  said, 
until  he  was  definitely  established. 

Q.    Were  there  some  boxes  besides  these? 

A.  No,  not  at  my  place.  It  was  just  the  two.  I 
had  just  barely  room  enough  for  the  two. 

Q.  What  kind  of  a  building  was  it  that  you 
stored  them  in? 

A.  Originally  it  was  a  tent  house,  and  I  boarded 
it  up. 

Q.  And  did  the  F.B.I,  men  ask  for  permission 
to  go  in  there?  A.     Yes,  they  did. 

Q.     And  after  they  went  in,  what  did  they  do? 

A.  Well,  they  brought  the  boxes  out  in  the  yard 
and  took  the  lids  off  of  them. 

Q.     And  did  they  put  them  back  then? 

A.  Yes,  they  did,  and  then  they  called  for  them 
later. 
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Q.  They  ])iit  them  back  into  yoin-  building.  The 
time  that  they  opened  these  boxes  belonging  to  Mr. 
Cutting,  did  they  serve  a  search  warrant  on  you 
for  permission  to  open  those  boxes  ? 

A.     No,  they  didn't.  [127] 

Q.  Did  you  give  them  permission  to  open  boxes 
belonging  to  Mr.  Cutting? 

A.  Yes.  They  were  on  my  property,  and  I  felt 
I  could  give  them  permission.  I  knew  that  they 
could  make  arrangements  pretty  quick  if ;  I  didn't 
give  them  permission. 

Mr.  Taylor:     That  is  all,  Mr.  Fowler. 

Mr.  Arend:     That  is  all. 

(Witness  excused.)   [128] 

Mr.  Arend:  Your  Honor,  I  would  like  to  have 

permission  to  recall  the  witness  Zobel  for  two 
questions. 

The  Court:  Very  well. 

BERNARD  J.  ZOBEL 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  examined  further  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  Mr.  Zobel,  yesterday  you  told  the  juiy  that 
you  hauled  a  range  and  a  refrigerator  fi-om  Ijadd 
Field  to  Satellite  Field  at  the  request — well,  I  will 
say  and  placed  them  in  a  stout  house  at  Satellite 
Field?  A.     That's  right. 
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Q.  Where  did  you  get  those  two  items  at  Ladd 
Field? 

A.  They  came  from  the  building  that  was  com- 
monly called  the  Engineers'  Building.  I  think  it  is 
generally  recognized  as  building  172.  It  is  the  build- 
ing with  four  wings  to  it. 

Q.     Which  wing  did  you  take  them  from? 

A.  It  was  from  the  electrical,  the  part  having 
the  electrical  supplies,  I  believe,  and  that  would  be 
the  second  wing  from  the  east  side. 

Q.  You  also  stated  that  you  used  the  range  and 
refrigerator  some  while  you  were  there  at  Satellite? 

A.  Well,  I  believe  I  mentioned  I  was  one  of  a 
group,  and  we  were  [129]  more  or  less  batching  out 
there. 

Q.     Was  the  range  in  usable  condition? 

A.    Yes,  I  think  so. 

Q.     Was  the  refrigerator? 

A.     Yes,  I  thinli  so. 

Mr.  Arend:     That  is  all. 

Mr.  Taylor:     No  questions. 

(Witness  excused.) 

The  Court:  In  a  few  seconds,  we  will  take  an 
adjournment  until  two  o'clock.  In  the  meantime, 
Ladies  and  Gentlemen  of  the  Jury,  remember  don't 
talk  about  the  case  to  anyone  or  permit  anyone  to 
talk  about  the  case  to  you.  Keep  your  mind  per- 
fectly free  from  an  opinion  until  the  case  is  finally 
submitted  to  you. 
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(Thereupon  an  adjournment  was  taken  until 
two  o'clock  p.m.,  November  13,  1946,  at  which 
time  court  was  duly  reconvened.  All  members 
of  the  juiy  were  present,  and  the  following  pro- 
ceedings took  place:) 

The  Court:     Are  counsel  ready  to  proceed? 

Mr.  Ai'end:     Ready,  your  Honor. 

Mr.  Taylor:     Ready. 

Mr.  Arend :  If  the  Court  please,  there  is  a  stipu- 
lation on  file  in  this  case,  signed  by  counsel  for  both 
parties,  agi^eeing  that  the  deposition  of  the  govern- 
ment's witness,  Leo  Hardy,  be  taken  and  used  at 
the  trial  of  this  case.  The  [130]  commission  was 
issued,  and  it  has  been  returned.  The  deposition  is 
on  file  likewise.  May  we  have  permission  to  read 
it  at  this  time'? 

The  Court:     Read  your  stipulation  first. 

Mr.  Arend:  "In  the  District  Court  for  the  Ter- 
ritory of  Alaska,  Fourth  Judicial  Division.  United 
States  of  America  vs.  Percy  James  Cutting-.  No. 
1268  Cr.   Stipulation  to  Take  Deposition. 

"It  is  hereby  stipulated  by  and  between  Harry  O. 
Arend,  United  States  Attorney,  and  Warren  A. 
Taylor,  attorney  for  the  defendant,  Percy  James 
( 'utting,  that  the  deposition  of  Leo  Hardy,  witness 
Mary  McDonnell,  a  Notary  Public  in  and  for  the 
Territory  of  Alaska,  at  Fairbanks,  Alaska,  at  10:00 
o'clock,  a.m.,  on  October  30,  1946,  oi-  at  such  other 
time  or  times  as  may  be  agreed  upon  between  said 
attorneys,  said  depositions  to  be  taken  upon  oral 
examination  and  when  returned  and  publisliod  may 
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"be  read  by  either  party  at  the  trial  of  the  above 
entitled  criminal  cause. 

"Dated  at  Fairbanks,  Alaska,  this  29th  day  of 
October,  1946. 

/s/  HAERY  O.  AREND, 

United  States  Attorney, 
/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant." 

"Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Division,  October  29,  1946,  John  B.  Hall,  Clerk, 
By  Olga  T.  Steger,  Deputy." 

Mr.  Arend:  Will  counsel  waive  the  reading  of 
the  commission? 

Mr.  Taylor :     Yes,  I  will. 

(Said  commission  is  in  words  and  figures  as 
follows,  to  wit:) 
"In   the    District    Court   for   the    Territory    of 
Alaska,  Fourth  Judicial  Division. 

"United  States  of  America  vs.  Percy  James 
Cutting,  No.  1268  Cr. 

"Commission  to  Take  Deposition, 

"The  President  of  the  United  States  of  America: 

"To  Mary  McDonnell,  a  Notaiy  Public  in  and 
for  the  Territory  of  Alaska,  residing  at  Fairbanks 
therein : 

"Whereas,  the  above  named  plaintiff  and  defend- 
ant have,  by  their  respective  counsel,  stipulated  and 
agreed  that  the  deposition  of  Leo  Hardy,  a  witness 
for  the  plaintiff  in  the  above  entitled  cause,  may  be 
taken  before  you  at  Fairbanks,  Alaska,  at  10:00 
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o'clock  a.m.,  on  October  30th,  1946,  or  at  such  other 
time  or  times  as  may  be  agreed  upon  between  you 
and  said  attorneys,  said  depositions  to  ])e  taken 
upon  oral  examination;  [132] 

"Now,  therefore,  reposing  full  confidence  in  your 
])rudence  and  fidelity,  you,  Mary  McDonnell,  are 
hereby  appointed  Commissioner  to  examine  said 
witness  and  hereby  authorized  and  required  to 
cause  said  witness  to  appear  before  you  at  the  time 
and  place  designated  or  at  such  other  time  or  times 
as  may  be  agreed  upon  between  said  attorneys  and 
yourself  and  diligently  examine  said  witness  orally 
under  the  oath  and  affirmation  of  said  witness  by 
you  first  in  that  behalf  duly  administered;  and  the 
said  testimony  of  said  witness  when  so  taken  shall 
be  reduced  to  writing  and  signed  by  said  witness 
and  certified  by  you  under  your  official  seal;  and 
the  said  testimony,  together  with  this  Commission, 
you  shall  then  return  to  tho  Clerk  of  the  above 
entitled  Court  in  a  sealed  envelope  at  all  convenient 
speed, 

"Witness  the  Honorable  Harry  E.  Pratt,  Judge 
of  the  above  entitled  Court,  at  Fairbanks,  Alaska, 
this  29th  day  of  October,  1946. 

[Court  Seal] 

/s/  JOHN  B.  HALL, 
Clerk. 
By  /s/  OLGA  T.  STEGER, 
Deputy  Clerk. 

"Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Oct.  31,  1946. 

/s/  JOHN  B.  HALL, 
Clerk." 
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Mr.  Arend :     I  ask  permission  for  Mr.  Berrett  to 
read  the  deposition,  your  Honor. 
The  Court:     Very  well.  [133] 

(The  deposition  of  Leo  Hardy  was  read  by 
Mr.  Berrett  as  follows:) 
"In   the    District    Court    for    the    Territory    of 
Alaska,  Fourth  Judicial  Division. 

"United  States  of  America  vs.  Percy  James 
Cutting,  No.  1268  Cr. 

"DEPOSITION  OF  LEO  HARDY. 

"Be  it  remembered  that  on  Wednesday,  the  30th 
day  of  October,  1946,  at  the  hour  of  10:00  o'clock 
a.m.,  at  Fairbanks,  Alaska,  there  appeared  Leo 
Hardy,  a  witness  on  behalf  of  the  plaintiff  in  the 
above  entitled  cause,  before  Mary  McDonnell,  a 
Notaiy  Public  in  and  for  the  Territory  of  Alaska, 
residing  at  Fairbanks  therein;  that  there  were  also 
present  Harry  O.  Arend,  United  States  Attorney, 
and  Warren  A.  Taylor,  Attorney  for  the  defendant, 
Percy  James  Cutting. 

"Whereupon  the  following  proceedings  were  had: 

"LEO  HARDY 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn  by  the  commissioner,  was  ex- 
amined and  testified  as  follows: 

"Direct  Examination 
"By  Mr.  Arend: 

"Let  the  record  show  that  both  parties  reserve 
the  right  to  object  to  all  questions  for  relevancy, 
competence  and  materiality.  [134] 
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"Q.  State  your  name  and  address. 

*'A.  Leo  Hardy,  129  Hall  Street. 

<'Q.  Fairbanks'?  A.     Fairbanks,  Alaska. 

"Q.  What  is  your  occupation? 

' '  A.  Trucker. 

"Q.  How  long  have  you  followed  that  occupa- 
tion? 

"A.  Well,  off  and  on  ever  since  I  was  twelve 

years  old. 

"Q.     Do    you    know    Mrs.    Audrey    Henderson 
Cutting?  A.     I  just  met  her  once. 

"Q.     Do  you  know  Percy  James  Cutting? 

"A.     No,  I  don't. 

"Q.     Did  you  have  any  dealings  with  Mrs.  Cut- 
ting on  November  7,  1945?  A.     Yes,  I  did. 

"Q.     Where  at? 

"A.     Here  at  Fairbanks,  over  the  telephone. 

"Q.     State  what  your  dealings  were  with  Mrs. 
Cutting? 

"A.  She  called  me  up  and  said  she  miderstood 
I  was  making  a  trip  to  Anchorage,  and  wanted  to 
know  if  I  could  haul  household  goods  down  for  lier, 
and  I  told  her  that  I  was  merely  delivering  the 
truck  for  the  N.  C.  Company;  it  was  a  now  truck 
they  were  transferring  from  this  store  to  the  store 
in  Anchorage;  and  I  told  her  she  would  have  to 
make  arrangements  with  the  N.  C.  Company,  and 
if  it  was  all  right  with  them  it  was  all  [135]  right 
with  me,  that  I  had  nothing  to  say  about  it. 

"Q.  Did  you  have  any  further  dealings  with 
her? 
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"A.  Only  when  I  loaded  up  the  goods,  she  hap- 
pened to  be  there  and  told  me  what  boxes  to  take. 

"TVliere  did  you  load  the  goods? 

"A.  At  the  Moose  Hall,  the  main  entrance  and 
on  the  groimd  floor.  Two  boxes  I  picked  up  at  the 
back  end  of  the  Vet's  Club. 

''Q.     Did  you  know  whose  goods  those  were? 

''A.  They  were  marked  P.  J.  Cntting:  they  were 
all  marked  in  blue  crayon. 

"Q.     How  were  they  wrapped  or  packed? 

*'A-  They  were  all  crated  and  boxed,  some  gaso- 
line boxes,  some  wooden  boxes  and  some  plywood 
boxes. 

'•Q.     How  many  i)lywood  boxes  were  there? 

'•A.  I  distinctly  remember  two;  there  might 
have  been  more:  I  don't  remember. 

'•Q.     How  do  you  remember  those  two? 

'•A.  They  were  quite  heay>'  and  after  trying  to 
load  them  by  myself  we  went  over  to  the  Faii'banks 
Cold  Storage  and  got  two  fellows  to  help  load  the 
two  heavy  boxes. 

"Q.  Do  you  know  what  those  two  boxes  con- 
tained? A.     Xo.  I  don't. 

•'Q.  Can  you  state  approximately  how  much 
they  weighed? 

**A.  Well.  I  would  say  between  four  and  five 
hundred  because  all  the  four  of  us  could  do  was 
to  lift  them  up.  [136] 

''Q.  Have  you  ever  moved  a  Westiughouse  elec- 
tric range? 

*'A.     Yes.  I  have,  from  the  depot  over  town. 
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"Q.  Have  you  ever  moved  a  Westinghouse  elec- 
tric refrigerator? 

*'A.  I  may  not  have  moved  a  Westinghouse.  I 
moved  a  General  Electric. 

"Q.  Now,  could  either  of  those  plyboard  boxes 
have  contained  an  electric  range,  judging  hy  the 
weight  of  the  boxes? 

"Mr.  Taylor:  I  object  to  that  as  calling  for  a 
concliLsion  of  the  witness." 

Mr.  Taylor:  We  renew  the  objection  at  this 
time,  your  Honor. 

The  Court:     Objection  sustained. 

"Q.  Could  either  of  the  boxes  contam  an  electric 
range  judging  by  the  weight  of  the  boxes? 

"A.  Judging  by  the  weight,  I  would  say  it  was 
hea\y  enough  for  ah  electric  range. 

"Q.  Could  one  box  have  contained  an  electric 
ref  ngerator  ? 

"A.     Judging  by  the  weight,  it  could  ha^-e. 

"Q.     Were  the  boxes  of  the  same  size? 

"A.     No,  they  were  different  shape. 

"Q.     What  do  you  mean  'different  shape?' 

"A.  They  weren't  the  same  dimensions — I  mean 
one  was  almost  square,  and  the  other  higher  than 
it  was  wide  and  deep. 

"Mr.  Arend:  I  would  like  to  have  the  commis- 
sion ;or  mnrk  this  object  as  Plaintiff's  Identification 
20,  and  that  the  [137]  commissioner  date  and  initial 
the  exhibit  marked. 
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"(Thereupon  the  object  above  referred  to 
was  marked  Plaintiff's  Exhibit  20  for  identifi- 
cation.) 

"Q.  Mr.  Hardy,  will  yon  take  a  look  at  Plain- 
tiff's Exhibit  20,  appearing  to  be  a  plywood  box; 
have  you  ever  seen  that  before? 

•A.     Well,  it  looks  like  the  box  I  hauled. 

Q.     That  you  hauled  from  where? 

A.     From  the  Moose  Hall  to  Anchorage. 

"Q.     For  Mrs.  Cutting?  A.     Yes. 

"Q.     They  were  marked  like  that? 

"A.  All  of  her  boxes  were  marked  with  blue 
crayon. 

"Q.  What  marking?  What  is  the  markings; 
what  does  it  say? 

"A.     P.  J.  Cutting,  Anchorage,  Alaska. 

"Mr.  Arend:  I  would  like  to  have  the  commis- 
sioner date  and  initial  this  box  which  we  ask  to 
have  marked  Plaintiff's  Identification  21. 

"(Thereupon   the   object   above   referred   to' 
was  marked  Plaintiff's  Exhibit  21  for  identi- 
fication.) 

"Q.  Mr.  Hardy,  will  you  examine  Plaintiff's 
Identification  21,  appearing  to  be  a  plyboard  box? 
Have  you  ever  seen  that  before? 

"A.     AVell,  it  could  be. 

"Q.  And  is  that  one  of  the  boxes  that  you  moved 
for  Mrs.  Cutting  from  Fairbanks  to  Anchorage? 
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'*A.  Well,  I  moved  one  just  like  that.  It  is  kind 
of  a  bad  thing;  I  don't  know  what  to  say;  I  can't 
say  it  is  the  same. 

"Q.  Did  you  have  any  identification  marks  on 
the  box"? 

'*A.  Nothing,  absolutely  positive.  I  didn't  pay 
too  much  attention  to  that. 

"Q.  I  call  your  attention  to  the  blue  crayon 
markings:    P.  J.  Cutting,  Anchorage,  Alaska. 

"A.  I  looked  at  all  the  names  on  the  boxes. 
There  were  other  boxes  of  hers.  I  looked  at  the 
markings  before  I  loaded  them. 

''Q.     Did  they  all  have  that  marking? 

''A.     Yes,  they  did. 

"Q.  What  did  you  do  with  the  two  heavy  boxes 
that  you  testified  to  ?  What  did  you  do  with  the  two 
heavy  plyboard  boxes'? 

"A.  I  put  them  on  the  truck  and  hauled  them  to 
Anchorage. 

"Q.     What  did  you  do  with  them  at  Anchorage? 

"A.  I  parked  in  front  of  the  N.  C.  Company 
and  told  Mr.  Peterson  that  Mrs.  Cutting  would  be 
down  in  a  few  days,  and  he  said  he  could  run  the 
truck  in  the  garage  and  that  he  would  not  disturb 
the  crates  until  she  called  for  it. 

"Mr.  Arend:     That  is  all. 

*  *  Cross-Examination 
*'By  Mr.  Taylor: 

"Q.  Mr.  Haidy,  what  would  you  say  was  the 
date  that  Mrs.  Cutting  called  you  in  regard  to  the 
boxes  that  you  testified  to  ? 
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"A.  A  few  days  before  the  seventh — two  or  three 
days  before  [139]  the  seventh.  I  don't  recall  just 
what  day  she  called  me  on  the  phone. 

''Q.  Did  you  ever  meet  Mrs.  Cutting  before  per- 
sonally? A.     No,  I  didn't. 

"Q.  How  did  you  know  it  was  Mrs.  Cutting 
talking  on  the  phone  ? 

"A.     She  told  me  it  was. 

"Q.  She  informed  you  over  the  phone  it  was 
Mrs.  Cutting  talking?  A.     Yes. 

^'Q.  Was  it  the  seventh  that  you  went  to  the 
Moose  Hall  to  pick  up  this  load  of  freight? 

"A.     Yes. 

"Q.  You  stated  in  response  to  a  question  by  Mr. 
Arend  that  you  picked  up  two  boxes  at  the  Vet- 
erans' Club.    Where  is  the  Veteran's  Club? 

"A.  Just  this  side  of  the  Glover  Tire  Shop  on 
Second  Avenue. 

''Q.  Was  that  where  the  two  boxes  marked 
Plaintiff's  Identification  20  and  21  were? 

''A.     No. 

'*Q.     Where  were  they? 

'*A.     At  the  Moose  Hall. 

"Q.  What  did  you  pick  up  at  the  Veteran's 
Club? 

"A.  Two  boxes  there.  I  don't  know  what  they 
were. 

"Q.  They  weren't  these  two  boxes  we  have  called 
your  attention  to?  A.     No. 

''Q.  You  say  those  are  quite  heavy,  Mr.  Hardy? 
■    "A.     Yes. 
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"Q.  Who  helped  you?  You  said  somebody  was 
with  you.  A.     Yes. 

"Q.     Who? 

''A.  Jack  Gould,  who  works  at  the  N.  C.  ship- 
ping room.  He  came  down  from  the  N.  C.  to  help 
me  load,  and  we  got  two  fellows  from  the  Fairbanks 
Cold  Storage;  one  I  think  was  Perry  Cotton. 

"Q.  Do  you  know  Mr.  Hall,  an  electrician  here? 
Was  he  the  other  one  ? 

''xi.  I  don't  think  so — it  could  have  been.  I  don't 
know  the  men's  names,  and  I  can't  recall  as  I  don't 
know  him  by  name. 

"Q.  Was  Mrs.  Cutting  present  when  you  loaded 
this  freight,  the  goods  you  hauled? 

"A.  She  wasn't  when  I  first  went  down.  She 
showed  up  after  I  went  down.  I  loaded  a  few 
smaller  boxes  and  she  came  down. 

"Q.  She  was  there  when  you  loaded  the  two  big 
boxes  ? 

"A.  Yes.  She  came  over  to  the  back  end  of  the 
other  place. 

''Q.  Referring  to  the  two  large  boxes  marked 
Identification  20  and  21,  were  they  at  the  Third 
Avenue — Second  Avenue  end  of  the  building  in 
front  of  Mt.  McKinley  Ice  Cream? 

"A.  No,  on  the  side  street.  Wickersham, 
isn't  it? 

"Q.     Yes,  it  is. 

"A.  At  the  side,  next  to  the  Cold  Storage  en- 
trance. 
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"Q.  I  believe  you  stated  in  response  to  a  ques- 
tion by  Mr.  Arend  that  those  are  boxes  similar  in 
appearance  to  the  ones  you  loaded  down  there? 

"A.    Yes. 

"Q.  You  realize  it  would  be  very  easy  for  some- 
body else  to  write  'P.  J.  Cutting'  on  the  box? 

"A.     Yes,  it  could. 

''Q.  Upon  your  arrival  at  Anchorage,  did  you 
see  Mr.  Cutting'?  A.     No,  I  didn't. 

''Q.     Do  you  know  Mr.  Cutting? 

''A.     No,  I  don't. 

''Mr.  Taylor:     I  believe  that  is  all. 

"Redirect  Examination 
"By  Mr.  Arend: 

"Q.  Did  you  have  any  conversation  with  Mrs. 
Cutting  about  the  goods  you  were  loading  at  the 
time  you  were  actually  loading  them  there? 

"A.  I  suppose  I  had  some,  but  I  can't  think  of 
anything  important.  I  know  there  was  one  small 
box  that  was  heavy,  and  I  went  to  pick  it  up  and 
she  said  to  be  careful — 'Those  are  tools  in  there.' 
That  is  all  I  can  remember  off-hand  and  just  pass- 
ing the  time  of  the  day. 

"Mr.  Arend:     That  is  all. 

"Mr.  Taylor:     That  is  all. 

"/s/  LEO  HARDY. 

"Subscribed  and  Sworn  to  before  me  this  30th 
day  of  October,  1946. 

"[Seal]       /s/  MARY  McDONNELL, 
"Notary  Public  for  the  Territory  of  Alaska.    My 
Commission  expires  June  28,  1950.  [142] 
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*' Certificate  of  Commissioner 

'^United  States  of  America, 
*' Territory  of  Alaska — ss. 

'*!,  Mary  McDonnell,  Notary  Public  in  and  for 
the  Territory  of  Alaska,  duly  a])pointed  as  commis- 
sioner to  take  the  deposition  of  Leo  Hardy,  a  wit- 
ness for  the  plaintiff  in  the  above-entitled  action, 
and  ])ui-siiant  to  the  foregoinc^  commission,  do  hereby 
certify  that  on  the  30th  day  of  October,  1946,  before 
me  at  Fairbanks,  Alaska,  personally  appeared  the 
said  witness,  Leo  Hardy,  to  me  known  and  known 
to  rae  to  he  the  witness  described  in  the  said  Com- 
mission, and  thereupon  said  witness  was  by  me  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth ;  that,  as  the  said  testimony  was  taken 
by  me,  it  was  reduced  to  writing,  and  when  con- 
cluded, the  said  testimony  was  read  to  said  witness 
who  signed  the  same,  and  made  oath  to  the  same 
as  being  true  in  all  respects;  and  each  of  the  an- 
swers to  said  interrogatories  propounded  to  said 
witness  as  hereinabove  set  forth  is  the  exact  testi- 
mony given  by  said  witness  before  me  as  commis- 
sioner to  take  said  testimom^  and  the  whole 
thereof. 

**In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  30th  day  of 
October,  1946, 

"[Seal]       /s/  MARY  McDONNELL, 
''Notary  Public  for  the  Territory  of  Alaska.    My 
Commission  expires  June  28,  1950."  [143] 
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Mr.  Taylor:  If  the  Court  please,  just  to  keep 
the  record  straight,  I  believe  we  have  these  two 
boxes  marked  for  identification,  I  believe  six  and 
seven,  and  we  also  have  them  marked  20  and  21. 

Mr.  Arend:  Well,  then,  we  would  like  to  have 
the  record  show  that  the  commissioner's  Identifica- 
tion No.  20  is  the  Plaintiff's  Identification  No.  7 
in  this  case.    That  is  the  refrigerator  box. 

The  Court:     Very  well. 

Mr.  Arend:  And  the  commissioner's  Identifica- 
tion No.  21  is  the  plaintiff's  Identification  No.  6 
in  this  case. 

The  Court:     Very  well. 

Mr.  Taylor:  I  just  did  that  so  there  wouldn't 
be  any  cross-reference  to  it,  your  Honor.  I  didn't 
want  to  be  technical  about  it.  [144] 

STANLEY  D.  BASKIN 
called  as  a  v/itness  on  behalf  of  the  plaintiff,  hav- 
ing been  duly  sworn  by  the  clerk  of  the  court,  was 
.examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.     Will  you  please  state  your  name? 

A.     Stanley  D.  Baskin. 

Q.     Where  is  your  residence? 

A.     Huntsville,  Texas. 

Q.     What  is  your  occupation? 

A.     I  am  an  attorney. 

Q.     What  was  your  occupation  in  1945? 
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A.  I  was  a  special  agent  of  the  Federal  Bureau 
of  Investigation. 

Q.     AA^ere  were  you  stationed  at  that  time*? 

A.     Fairbanks,  Alaska. 

Q.  Are  you  acquainted  with  the  defendant, 
Percy  James  Cutting,  sitting  here  at  the  table? 

A.     I  am. 

Q.     And  do  you  know  Audrey  Henderson  Cutting, 

his  wife?  A.     I  do. 

Q.  Did  you  have  a  conversation  with  Mr.  Cut- 
ting on  Decemljer  6,  1945,  relative  to  a  Westing- 
house  electric  range  and  electric  refrigerator? 

A.     I  did.  [145] 

Mr.  Taylor :     Just  a  moment.  What  was  the  date, 

Mr.  Arend? 

Mr.  Arend:     December  6,  1945. 

Q.  (By  Mr.  Arend)  :  Where  did  the  conversa- 
tion take  place? 

A.  In  the  office  of  the  Federal  Bureau  of  In- 
vestigation at  Anchorage,  Alaska. 

Q.     Who  was  present  ? 

A.  Percy  James  Cutting,  Hugh  C.  Norton,  the 
special  agent  of  the  F.B.I.,  and  myself. 

Q.  And  did  you  and  Mr.  Norton  identify  your- 
selves to  Mr.  Cutting  at  that  time? 

A.  We  identified  ourselves  as  special  agents  of 
the  Federal  Bureau  of  Investigation. 

Q.     Was  the  conversation  reduced  to  writing? 

A.     No,  it  wasn't. 

Q.     What  was  said  in  the  conversation  ? 
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A.  I  informed  Mr.  Cutting  that  anything  he 
stated  could  be  used  against  him  and  that  he  did 
not  have  to  make  any  kind  of  a  statement.  I  inter- 
viewed him  regarding  the  Westinghouse  refrigera- 
tor and  Westinghouse  electric  range,  and  I  asked 
him  if  he  did  not,  on  or  about  May  18,  1945,  have 
Joe  Lymp  and  Andrew  Hall  take  a  refrigerator,  the 
Westinghouse  refrigerator  and  electric  range,  from 
Satellite  Field  to  Fairbanks,  Alaska;  he  said  that  he 
didn't.  I  asked  him  further  if  he  ever  had  a 
Westinghouse  electric  range  or  refrigerator  in  the 
Moose  Hall,  in  his  apartment  in  the  Moose  Hall, 
and  he  stated  that  he  had  not.  I  further  asked  him 
if  Andrew  Hall  ever  crated  a  range  or  refrigerator, 
a  Westinghouse  range  or  refrigerator,  for  hiuj  on 
or  about  November  1,  1945,  and  he  stated  that  he 
did  not.  I  asked  him  if  the  Northern  Commercial 
Company,  through  its  agent,  Mr.  Hardy,  took  ani/ 
of  his  Westinghouse  range  or  refrigerator  from 
Fairbanks  to  Anchorage,  Alaska,  and  if  that  was 
part  of  his  personal  effects,  and  he  said  that  it 
wasn't.  I  also  asked  him,  along  with  Mr.  Hugh 
Norton,  if,  on  November  20,  1945,  he  did  not  take 
two  boxes  from  the  Northern  Commercial  Company 
warehouse  in  Anchorage  to  a  little  cabin  at  the 
rear  of  Mr.  Howard  Fowler's  home  at  214  Fifth 
Avenue  in  Anchorage,  and  he  stated  that  he  did  not. 
I  also  asked  Mr.  Cutting  if  he  had  any  receipts 
or  any  bills  of  sales  or  other  documents  that  would 
show  he  was  the  owner  of  or  had  purchased  or  ol> 
tained  a  Westinghouse  electric  range  or  refrigera- 
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tor,  and  he  said  that  he  did  not.    Throiis^hout  the 
interview  he  consistently  denied  he  had  any  informa- 
tion   regarding    a    Westinghouse    refrigerator    or 
Westinghouse  range. 

Q.  Did  you  have  a  conversation  with  Mr.  Cutting 
at  any  other  place  on  that  day? 

A.  On  the  same  day,  about  nine  o'clock,  I  asked 
him  if  he  would  permit 

Q.  (biterposing)  Just  a  minute.  Now,  where 
was  that? 

A.  That  was  in  the  oifice  of  the  F.  B.  I.  T  asked 
Mr.  Cutting  if  he  w^ould  permit  Mr.  Norton  and  I 
to  search  his  home,  w^hich  he  said  that  we  could.  We 
then  went  to  his  residence  at  733  Fifth  Avenue, 
where  we  met  ^Irs.  Cutting,  and  we  searched  his 
residence,  and  w^e  did  not  find  a  range  or  refrig- 
erator there. 

Q.  Did  you  have  any  conversation  with  Mrs. 
Cutting  there  at  that  time?  A.     We  did. 

Q.     Was  Mr.  Cutting  present?  A.     He  was. 

Q.  All  right.  And  what  was  said  in  that  con- 
versation ? 

A.  I  asked  Mrs.  Cutting  if  she  had  an  electric 
range  or  Westinghouse  refrigerator  at  Fairbanks, 
Alaska,  and  if  it  was  in  their  apartment  in  the 
Moose  Hall,  and  her  first  statement  was,  ''Why  do 
you  ask  about  a  range  or  refrigerator,"  and  she 
declined  to  answer  my  questions  for  a  few  minutes, 
and  finally  stated  that  she  didn't  know  anything 
about  one;  that  she  had  never  had  a  range  or  re- 
frigerator in  her   apartment  in   the   Moose   Hall. 
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She  said  the  only  thing  she  had  up  there  was  a  little 
hot  plate.  I  also  asked  her  if  she  had  any  invoices 
or  bills  of  sale  or  documents  showing  that  she 
owned  a  refrigerator  or  an  electric  range,  and  she 
could  not  produce  any;  she  said  she  did  not  have 
any ;  the  only  thing  that  she  did  produce  was  an  in- 
voice of  five  pieces  of  celotex  that  she  had  purchased 
from  the  Independent  Lumber  Company  in  Fair- 
banks ;  it  was  dated  April  23,  1945.  She  also  showed 
me  that  she  had  some  household  stuff  in  a  cubboard 
and  stated  that  she  needed  a  range  and  didn't  have 
one,  or  rather,  a  refrigerator  and  didn't  have  one. 

Q.  Now,  Mr.  Baskin,  will  you  please  step  down 
here  and  examine  Government's  Identifications  2 
and  3,  being  two  plyboard  boxes.  I  am  sorry,  six 
and  seven,  Government's  Identifications  6  and  7. 

A.     Those  are 

Q.  (Interposing)  :  Just  a  minute.  And  will 
you  also,  v/hile  you  are  down  here,  please  examine 
Government's  Identifications  2  and  3,  being  a  range 
and  refrigerator.  And  while  you  are  down  here, 
will  you  also  examine  Government's  Identification 
8^  being  a  pair  of  boots,  and  No.  9,  being  a  pack 
sack,  and  No.  10,  being  a  pair  of  leather  pants. 

(The    above-mentioned    identifications    Vv'ere 
examined  by  the  witness.) 

Q.  Now,  you  may  take  the  stand  again.  Have 
you  ever  seen  Identifications  6  and  7  before,  the 
boxes  ?  A.     Yes. 
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Q.    When  and  where? 

A.  T  saw  those  on  December  7,  1945,  and  in  a 
cabin  behind  Mr.  Howard  Fowler's  home  at  214 
Fifth  Avenue,  Anchorac^e,  Alaska. 

Q.  Have  you  ever  seen  Identifications  2  and  3 
before,  the  range  and  refrigerator?  A.     Yes. 

Q.     Where  did  you  see  them?  [149] 

A.  I  examined  them  at  the  same  time  that  I  saw 
the  boxes. 

Q.     Where  were  they? 

A.  They  were  inside  those  crates,  those  boxes 
tliere,  that  is,  those  exhibits  6  and  7. 

Q.  Did  you  obtain  anyone's  permission  to  ex- 
amine the  contents  of  the  boxes? 

A.  I  obtained  the  permission  of  Mr.  Howard 
Fowler. 

Q.     Did  he  identify  himself  to  you? 

A.  Yes.  he  told  us  who  he  was;  that  his  name 
was  Howard  Fowler.  That  is,  we  obtained  the  per- 
mission of  Mr.  Fowler  and  his  wife,  Mrs.  Fowler, 
both  of  them  together. 

Q.  Did  you  examine  the  contents  of  the  re- 
frigerator? A.     I  did. 

Q.    What  did  you  find  in  the  refrigerator? 

A.  T  found  the  pack  sack,  the  two  flying  boots, 
the  pair  of  flying  trousers;  there  is  another  little 
coat  that  had  Sylvia  Henderson  marked  on  it,  and 
there  was  another  little  coat  iTi  there.  There  was 
a  toaster  and  a  hot  plate. 

Q.  Were  there  any  kind  of  wrappings,  aroimd 
the  refrigerator  and  stove? 
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A.  There  v/as  a  do\\Ti  blanket  and  on  the  stove 
was  what  appeared  to  be  a  khaki  blanket.  The 
down  blanket  was  wrapped  around  the  refrigerator. 
The  khaki  blnnket  was  on  the  top  and  in  front  of  the 
range.  [150] 

Q.     Mr.  Baskin,  did  you  find 

Mr.  Arend:  Will  you  please  give  this  an  identi- 
fication number  ? 

(Thereupon  the  down  blanket  was  marked 
Plaintiff's  Identification  ¥o.  11  by  the  clerk 
of  the  court.) 

Q.  Mr.  Baskin,  have  you  examined  this  down 
blanket  which  now  bears  Identification  No.  11? 
Can  you  identify  that  1 

A.  I  didn't  put  any  marks  on  it,  but  it  was 
wrapped  around  the  refrigerator  inside  the  box, 
inside  the  crate. 

Q.  Can  you  state  whether  this  is  the  blanket 
that  you  found  around  it  ? 

A.     It  is,  because  I  took  it  out  yesterday. 

Mr.  Arend:  We  would  like  to  have  this  also 
marked  for  identification. 

(Thereupon  a  blanket  was  marked  Plaintiff's 
Identification  No.  12  by  the  clerk  of  the  court.) 

Q.  I  show  you  Government's  Identification  No. 
12  and  ask  you  if  you  have  ever  seen  that  before  ? 

A.  Well,  I  have  seen  one  just  like  it  that  was 
wrapped  around  the  top  and  the  front  of  the  electric 
range  which  I  took  off  of  the  range  yesterday. 
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Q.  At  the  time  you  examined  the  range,  did  you 
examine  it  for  serial  numbers  ?  A.     Yes,  I  did. 

Q.  Did  you  find  any  serial  numbers  on  the 
range.  A.     I  did.  [151] 

Q.     What  number  did  you  find  ? 

A.     The  serial  number  on  the  range  is  830175. 

Q.  Did  you  find  that  number  there  on  the  7th 
of  December,  1945?  A.     I  did. 

Q.  And  have  you  checked  it  now  to  see  if  it  bears 
that  number?  A.     I  have,  and  it  does. 

Q.  It  does.  On  December  7,  1945,  did  you  find 
a  serial  number  on  the  refrigerator? 

A.  There  was  no  serial  number  on  the  refrig- 
erator. 

Q.     What  did  you  find  in  that  respect? 

A.  We  found  a  serial  number  on  the  refrigera- 
tion unit  in  the  refrigerator.  The  serial  number  of 
the  refrigerator  had  been  removed. 

Q.     Do  you  know  who  removed  it? 

A.     No,  I  don't. 

The  Court:  Just  a  moment.  Look  at  the  indict- 
ment here  where  it  mentions  the  serial  number  of 
the  range  and  see  if  this  serial  niunber  in  the  Indict- 
ment is  the  same  as  you  found  in  Anchorage  that 
you  have  been  speaking  about. 

The  Witness:  The  electric  range,  it  states. in  the 
indictment,  bears  serial  number  88/^75,  and  the 
serial  number  on  the  range,  as  I  have  examined  it, 
is  830175. 

The  Court :     The  same  ? 
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The  Witness:     The  same  number. 

Q.  '  (By  Mr.  Arend)  :  What  did  you  do  with  the 
plyboard  boxes  that  you  found  at  Fowler's  resi- 
dence and  the  contents  thereof? 

A.  I  nailed  the  boxes  back  together  and  put  them 
back  in  the  cabin  behind  Mr,  Fowler's  house  and 
locked  it  up. 

Q.  Do  you  know  what  happened  finally,  what 
disposition  was  made  of  them? 

A.  They  were  subsequently  taken  to  the  North- 
ern Transfer  Company  warehouse  and  held  there 
until  they  were  shipped  to  Fairbanks  to  me  in 
February  of  1946. 

Q.  Are  you  familiar  with  the  handwriting  of 
Percy  eTames  Cutting? 

A.  I  am  familiar  with  the  handwriting  which 
he  acknowledged  was  his  handwriting. 

Q.  Are  you  familiar  with  the  handwriting  of 
Mrs.  Audrey  Henderson  Cutting? 

A.  No,  not  that  I  know  that  it  is  her  hand- 
writing. I  have  never  seen  her  writing. 

Mr.  Arend:  I  would  like  these  marked  for  iden- 
tification.. 

(Thereupon  two  tally-out  sheets  were  marked 
by  the  clerk  of  the  court  as  Plaintiff's  Identi- 
fications 13  and  14  and  are  in  words  and  figures 
as  follows,  to  wit:) 
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Plaintiff's  Identification  13: 

''Tally-Out  (Packing  or  Loading  List) 

"War  Department.  Q.M.C.  Form  No.  490.  (Re- 
vised February  8,   1938.) 

Serial  No Req.    No 

No.  of  sheets Sheet  No 

Ladd— Satellite   (Station).   [153] 

' '  Warehouse.  Engineer.  Mile  26.  Date  5  June  1945. 

"Consignee.  Engineer.  Ladd  Field.  Carrier 

"Destination B/L   No 

"Routing Car  No.,  Initials,  Seals  No 

"Date  Shipped  5  June  1945.  Authority  P.  J. 
Cutting,  Engineer,  Satellite. 

"U.S.         Number  and  Gross  Weight 

Nos.  on  Kind  of  (Pounds)  Cubic 

Packages        Packages        Contents  Unit        Total        Meeisure 

3  ea.  Spark  Oil  Heater 

4  ea.  Spark  Oil  Heater  no  name 
2  ea.  Electric  Heaters 

2  ea.  Electric  Ranges 

6  Boxes  Assorted  bolts  &  nuts 

4  Rolls  Iron  Wire 

Numerous  small  rolls  of  all  sizes  of  wire 

Several  boxes  of  misc.  hardware. 
1  ea.  Wis.  Pump 
1  ea.  Onan  light  plant. 

Excess  property. 

Packer. 

Shipper. 

"/s/  P.  J.  CUTTING,  Checker. 
"Received   the  above  articles   in   apparent  good 

order  and  condition  (except  as  noted)  this  date 

(Signature), 

(Destination)." 

(On  the  reverse  side  of  Plaintiif's  Identitication 
No.  13,  is  the  following  notation:  "A.J.H.  12/26/45 
S.D.B.") 
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Plaintiff's  Identification  No.  14: 

"Tally-Out  (Packing  or  Loading  List) 

"War  Department.  Q.M.C.  Form  No.  490.  (Re- 
vised February  8,  1938.) 

Serial  No Eeq.  No 

Nof .  of  Sheets Sheet  No 

Ladd — Satellite  (Station). 

"Warehouse.  Engineers.  Mile  26.  Date  28  May 
1945. 

"Consignee.  Engineers.  Carrier 

"Destination,  Ladd  Field.     B/L  No 

"Routing Car  No.,  Initials,  Seals  No 

' '  Date  shipped Authority  P.  J.   Cutting, 

Engineers,  Satellite. 

"U.  S.         Number  and  Gross  Weight 

Nos.  on  Kind  of  (Pounds)  Cubic 

Packages        Packages        Contents  Unit        Total        Measure 

8  ea.  Cannons  Heaters 

3  ea.  Inter  Oil  Stoves 

4  crates  Stove  pipe  6"-8" 
2  ea.  Refrigerators 

Assorted  pipe  fittings 
Sheet  metal. 
Excess  property 

Packer. 

Shipper. 

"/s/  P.  J.  CUTTING,  Checker.  [155] 
"Received  the  above  articles  in   apparent  good 

order  and  condition  (except  as  noted)  this  date 

(Signature), 

(Destination)." 

(On  the  reverse  side  of  Plaintiff's  Identif ca- 
tion No.  14  is  the  following  notation:  "A.  J.  H. 
12/26/45  S.  D.  B.") 
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Q.  (By  Mr.  Arend) :  I  show  you  PlaintiiT's 
Identifications  Nos.  13  and  14  and  ask  you  to 
examine  them.  Now  I  will  ask  you:  have  you  ever 
had  them  in  your  possession!  A.     I  have. 

Q.     And  from  whom  did  you  obtain  them? 

A.     Andrew  Jackson  Hall,  on  December  26,  1945. 

Q.  T  call  your  attention  to  the  signature  over 
the  word  "checker"  of  P.  J.  Cutting  on  both  of 
these  identifications  and  ask  you  to  state  vdicther 
or  not  that  is  in  the  handwriting  of  P.  J.  Cutting, 
Percy  James  Cutting,  the  defendant? 

Mr.  Taylor:  I  object  to  that,  your  Honor.  This 
witness,  I  believe,  stated  that  he  didn't  know  the 
handwriting  of  Mr.  Cutting. 

The  Witness:  I  said  that  I  was  familiar  with 
handwriting  that  Mr.  Cutting  acknowledged  was 
his  own. 

The  Court :     Objection  overruled. 

A.  This  appears  to  be  similar  to  handwriting 
which  Mr.  Cutting  acknowledged  to  me  was  his  own 
handwriting.  [156] 

Mr.  Arend :  At  this  time,  your  Honor,  we  offer 
in  evidence  Plaintiff's  Identifications  2  and  3,  the 
range  and  the  refrigerator;  6  and  7,  the  plyboard 
boxes;  No.  8,  the  boots;  No.  9,  the  pack  sack;  No. 
10,  the  leather  pants;  No.  11,  the  blankets,  and 
No.  12;  No.  11,  the  quilt  blanket  and  No.  12,  the 
army  blanket. 

The  Court :  Have  you  connected  this  refrigerator 
up  with  the  refrigerator  described  in  Count  II? 

Mr.  Arend:  Your  Honor,  we  have  so  far  as  we 
are  going  to  be  able  to. 
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The  Court:  Didn't  this  witness  say  there  was  a 
refrigeration  unit  there  with  the  numbers  on  it, 
and  so  forth? 

Mr.  Arend:  He  testified  there  was  no  regular 
serial  number. 

Q.  (By  Mr.  Arend)  :  What  numbers  did  you 
find  on  tlie  refrigerator,  Mr.  Baskin,  on  December 
7,  1945? 

A.  The  model  number  on  the  refrigeration  unit 
of  the  refrigerator  is  indicated  as  JX-5,  and  the 
style  number  is  9630150,  and  the  serial  number  is 
4218692;  and  the  indictment  shows  the  model  num- 
ber to  be  JX-5,  the  style  number  to  be  9630150,  serial 
number  4218652. 

The  Court:  The  same  as  the  number  on  the  re- 
frigerator ? 

The  Witness:  The  serial  number  isn't  the  same. 
The  serial  number  in  the  indictment  reads  4218652; 
the  serial  number  on  the  unit  is  4218692. 

The  Court:  In  other  words,  the  one  you  found 
in  Anchorage  had  a  different  serial  number  than 
the  indictment  says  the  refrigeration  unit  has? 

The  Witness:     That  is  correct,  sir. 

The  Court:  Make  your  offer  again,  please. 
Make  them  separately. 

Mr.  Arend:  Now,  if  the  Court  please,  we  offer, 
first,  identification  No.  6,  being  a  crate  in  which 
the  testimony  has  shown  there  was  a  range. 

Mr.  Taylor:  We  object,  your  Honor,  upon  the 
grounds  that  the  property  was  seized  in  violation 
of  this  defendant's  constitutional  rights  under  the 
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Fourth  Amendment  of  the  Constitution,  in  that 
there  was  property  taken  without  due  process  of 
law;  that  there  was  no  search  warrant  issued.  The 
testimony  has  been  that  Mr.  Fowler  gave  permis- 
sion, but  I  don't  believe  that  Mr.  Fowler  could 
waive  the  defendant's  rights  in  permitting  the 
F.B.I,  agents  to  take  the  property.  And  further 
that  it  isn't  properly  connected  with  the  Indict- 
ment. 

The  Court:  Objection  overruled.  It  may  be  ad- 
mitted. 

(Thereupon  Plaintiff's  Identification  6  was 
marked,  by  the  clerk  of  the  court,  as  Plaintiff's 
Exliibit  D.) 

Mr.  Arend:  Next  we  offer  Plaintiff's  Identifica- 
tion No.  2,  an  electric  range,  in  evidence,  as  one  of 
the  government's  exhibits  in  this  case. 

Mr.  Taylor:  I  make  the  same  objection,  your 
Honor.  [158] 

The  Court:     Same  ruling.    It  may  be  admitted. 

(Thereupon  Plaintiff's  Identification  No.  2 
was  marked,  by  the  clerk  of  the  court,  as  Plain- 
tiff's Exhibit  E.) 

Mr.  Taylor:     Same  objection. 

Mr.  Arend:  Then,  your  Honor,  we  next  offer 
Plaintiff's  Identification  No.  12,  an  army  blanket, 
which  the  testimony  shows  was  wrapped  around 
this  range,  Identification  No.  2. 
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Mr.  Taylor:  We  object  to  the  admission  of  that 
upon  the  same  grounds  as  stated  before,  your 
Honor. 

The  Court:     Same  ruling.    It  may  be  admitted. 

(Thereupon  Plaintiff's  Identification  No.  12 
was  marked,  by  the  clerk  of  the  court,  as  Plain- 
tiff's Exhibit  F.) 

Mr.  Arend:  And  we  offer  next,  Plaintiff's  Iden- 
tification No.  7,  the  crate  in  which  was  the  refrig- 
erator. 

Mr.  Taylor:     Same  objection,  your  Honor. 

The  Court:     Objection  sustained. 

Mr.  Arend:  We  make  no  further  offers.  You 
may  cross-examine  this  witness. 

Cross-Examination 
By  Mr.  Taylor: 

Q.     Mr.  Baskin,  you  know  Andrew  Jackson  Hall  ? 

A.     Yes,  I  do. 

Q.     When  did  you  first  meet  Mr.  Hall? 

A.     That  was  August  27,  1945.  [159] 

Q.     And  where  did  you  meet  him  ? 

A.  In  the  C.  and  H.  Electrical  Shop  in  the 
Moose  Hall,  Fairbanks,  Alaska. 

Q.     And  who  was  present? 

A.     Just  Mr.  Hall  and  myself. 

Q.  And  what  was  the  conversation  about,  Mr. 
Baskin  ? 

A.     I  asked  him  if  he  had  any  electric  motors. 

Q.     And  what  did  he  say? 
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A.  I  asked  him  first  what  his  name  was.  I  went 
there  to  see  Mr.  Cutting,  and  he  wasn't  there,  so  I 
asked  Mr.  Hall  what  his  name  was,  and  he  told  me 
that  it  was  Andrew  Jackson  Hall,  and  I  asked  him 
where  he  got  some  electric  motors  that  were  in  the 
shop.  He  said  he  bought — ^he  got  one  of  them  off  of 
the  junk  pile  at  Satellite  Field,  which  had  cement 
in  it,  which  he  took  out,  and  repaired  the  motor;  he 
got  another  one  in  exchange  from  the  Elks  Club  at 
Fairbanks,  and  two  others  from  a  person  who  he 
didn't  know  who  it  was. 

Q.     And  what  did  you  do  or  say  then? 

A.  I  asked  him  if  he  would  permit  me  to  take 
those  to  the  office  and  hold  them  pending  further 
investigation. 

Q.     And  you  took  those  at  that  time? 

A.     I  did,  with  his  permission. 

Q.  Did  you  have  any  conversation  with  Mr.  Hall 
at  that  time  regarding  tliis  refrigerator  and  range? 

A.     Yes,  sir.  [160] 

Q.     When  did  you  talk  with  him  about  them? 

A.  Well,  I  talked  with  him  the  first  time  about 
November  1st. 

Q.     Where  was  that  conversation? 

A.  The  next  time  was  about  the  20th  of  Novem- 
ber, and  then  again  on  the  19fh  of  December. 

Q.  And  in  this  conversation  on  November  1st, 
what  was  said  about  the  i  ef rigerator ?  Did  you 
(juestion  him  about  them  at  the  time? 

A.  Yes.  I  asked  him  if  he  knew  any'liinij:  aliout 
a  i-ange  or  refrigerator  being  brought  in  from  Ladd 
Field,  or  Satellite  Field,  to  Moose  HaU. 
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Q.     And  what  was  Ms  answer? 

A.     He  said  he  didn't  know  anything  about  them. 

Q.     He  didn't?  A.     He  did  not,  yes. 

Q.  And  was  that  the  extent  of  the  conversation 
at  that  time? 

A.  Well,  of  course,  we  talked  about  the  range 
and  refrigerator.  We  talked  several  minutes  about 
it,  but  that  was  the  substance.  He  never  admitted 
he  luiew  anything  about  it  at  any  time  until  about 
December  19,  1945. 

Q.  December  19,  1945.  Did  3'ou  say  you  had 
another  conversation  with  himi  Was  that  the  sec- 
ond or  third  conversation? 

A.  That  was  the  third  conversation.  How^ever, 
the  second  conversation  was  a])out  the  refrigerator 
and  some  other  things  too. 

Q.  What  did  he  state,  then,  about  his  knowledge 
of  these  two  items?  [161] 

A.  Well,  he  again  denied  having  knowledge  of 
them. 

Q.  And  on  the  third  conversation  you  had  with 
him,  what  was  said? 

A.  He  told  me  that  on  or  about  May  18,  1945, 
that  he  was  working  at  Satellite  Field  under  Percy 
James  Cutting,  and  that  on  that  date  he  had  driven 
out  to  Satellite  Field  in  a  U-Drive  pick-up  and 
Cutting  told  him  to  meet  a  truck  about  two  miles 
this  side,  about  two  miles  from  Satellite  Field  on 
the  road  to  Fairbanks  and  to  remove  a  refrigerator 
and  a  range  that  were  on  that  truck,  put  them  on 
his  pick-up,  and  bring  them  in  to  the  Moose  Hall, 
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and  he  said  he  did  that,  he  and  Joe    Lymp   and 

Charles  Cors. 

Q.  And  when  did  you  first  talk  to  Mr.  Cutting 
about  this? 

A.     I  talked  to  Mr.  Cutting  on  December  6. 

Q.     A^Hiereabouts  1 

A.     At  Anchorage,  Alaska. 

Q.  And  you  stated  that  that  conference  took 
place  in  the  F.B.I,  office  at  Anchorage? 

A.     Yes,  sir. 

Q.  In  the  presence  of  Mr.  Cutting  and  Mr. 
Norton  ? 

A.     Mr.  Hugh  C.  Norton,  Mr.  Cutting,  and  myself. 

Q.  Now,  isn't  it  a  fact,  Mr.  Baskin,  that  at  the 
time  that  you  talked  with  Mr.  Cutting  you  asked 
him  if  he  had  any  stolen  ranges  or  refrigerators 
in  his  possession? 

A.  I  asked  him  if  he  any  kind  of  ranges,  any 
kind  of  Westinghouse  refrigerator  or  electric 
range.  We  didn't  limit  it  to  any  stolen  range.  I 
talked  to  him  for  some  two  hours,  and  I  asked 
him  about  any  kind  of  Westinghouse  refrigerator 
or  range.  It  was  never  limited  to  a  stolen  refrig- 
erator or  range. 

Q.  Did  you  tell  him  the  range  and  refrigerator 
had  been  stolen  from  Satellite  Field? 

A.  I  informed  him  that  my  information  was 
that  he  had  directed  Joe  L^^mp  and  Andrew  Hall  to 
take  a  refrigerator  off  of  a  ti'uck  that  was  consigned 
to  Ladd  Field  and  that  they  did  take  it  off  of  the 
truck  at  about  two  miles  from  Satellite  Field  and 
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that   it  was   then   put   in   Percy   James   Cutting's 

apartment  by  him  subsequently. 

Q.  Then,  following  that,  did  Mr.  Cutting  sign 
any  statement  at  that  time? 

A.     iSTo,  he  didn't  sign  any  statement. 

Q.  When  did  you  have  your  next  conversation 
with  him? 

A.     I  never  interviewed  Mr.  Cutting  again. 

Q.  That  was  all  so  far  as  your  conversation  with 
Mr.  Cutting  w^as  concerned? 

A.  Well,  except  that  when  we  went  over  to  his 
home  and  we  again  talked.  I  interviewed  him  in 
the  presence  of  his  wife.  I  went  over  the  same 
questions,  or,  the  same  general  questions,  regarding 
the  refrigerator  and  the  range  at  his  home,  but 
those  are  the  only  two  times  I  interviewed  Mr. 
Cutting. 

Q.  And  Avas  it  at  the  first  interview  or  the  sec- 
ond interview  that  you  asked  him  if  you  could 
search  his  place  ? 

A.  It  was  the  first  one  in  the  F.B.I,  office,  and 
he  consented.  In  fact,  he  asked  us  to  go  over  there, 
and  he  showed  me  through  the  house,  he  and  his 
wife. 

Q.  Did  you  ever  ask  him  if  you  could  open  these 
boxes  that  contained  his  personal  effects'? 

A.     No,  I  didn't  ask  him  that. 

Q.  When  you  went  down  to  Mr.  Fowler's,  did 
you  have  a  search  warrant  to  open  those  boxes. 

A.     No,  I  didn't. 
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Q.     You  didn't  get  a  search  warrant? 

A.     No,     sir.      Mr.     Fowler's     permission     was 
sufficient. 

Q.     And  Mr.  Fowler  waived  Mr.  Cutting's  rights? 

Mr.  Arend:     We  object  to  that,  your  Honor.    It 
is  irrelevant  to  the  issues  in  this  case. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Taylor)  :  Now,  what  time  did  you 
go  down  to  Mr.  Cutting's  home? 

A.  It  was  about  nine  or  nine-thirty  p.m.  on 
December  6.  1945. 

Q.     And  w^hat  did  you  do  when  you  went  in? 

A.     We  were  first  introduced  to  his  wife. 

Q.     You  hadn  't  met  her  before  ? 

A.  No,  I  hadn't.  And  I  told  her  that  Mr.  Cutting 
said  we  could  search  his  place  and  asked  her  if  she 
had  any  objection,  and  she  said  she  did  not,  and 
thereafter  they  proceeded — both  he  and  Mrs.  Cut- 
ting'—  to  show  us  aroiuid  their  place.  We  went  into 
every  room,  down  into  the  basement,  and  examined 
it  rather  carefully. 

Q.  Now,  Mr.  Baskin,  at  the  time  that  you  went 
down  there,  isn't  it  a  fact  that  you  liad  already 
seen  these  things  in  Mr.  Fowler's  cabin? 

A.     No,  sir,  it  is  not. 

Q.     You  didn't  know  that  those  were  there? 

A.  T  knew,  from  talking  to  Hugh  C.  Norton,  that 
he  liad  seen  Mr.  Cutting  take  two  boxes  do\Nm  to 
Mr.  Fowler's  place,  but  I  had  never  seen  them, 
])ut  lie  didn't  know  that  they  were  there,  inasmuch 
as  they  could  have  been  moved  in  the  meantime. 
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Q.  Did  you  and  Mr.  Norton  go  do'^Ti  there  to- 
gether ? 

A.  We  did — No,  not  on  November  20,  1945, 
when  Mr.  Cutting  took  them  there,  I  wasn't  there. 

Q.  But  Mr.  Norton  informed  you  that  these  two 
boxes  was  down  at  Mr.  Fowler's  place? 

A.     That's  right. 

Q.  And  regardless  of  the  fact  that  you  knew 
those  were  in  Mr.  Fowler's  house,  you  went  down 
and  searched  Mr.  Cutting's  home? 

A.  I  searched  Cutting's  home,  that's  right,  with 
his  permission. 

Q.  Knowing  that  those  things  were  in  Mr.  Fow- 
ler's shed? 

A.  I  Iniew  that  those  boxes  Avere  there.  I  had  no 
idea,  nor  did  Mr.  Norton,  as  to  what  the  contents 
of  those  two  boxes  were. 

Q.  You  stated  that  ^.Ir.  Norton  had  seen  those 
boxes  ? 

A.  He  had  seen  those  two  boxes,  as  shown  here 
by  exhibits  in  this  court,  as  they  were  nailed  up, 
but  that  is  all  he  saw.  [165] 

Q.     Hadn't  Mr.  Hall  told  you  about  those  boxes? 

A.  No,  sir.  Mr.  Hall  hadn't  told  me  anything 
about  those  boxes.  He  told  me  that  first  on  Decem- 
ber 19,  1945. 

Q.  Didn't  you  know  that  Mr.  HaU  had  crated 
them  up  and  sent  them  down  ? 

A.  I  didn't  know  that  Mr.  Hall  did,  no.  I  knew 
that  they  had  been  crated  and  sent  dowTi,  but  I 
didn't  know  who  did  it. 
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Q.  Now,  just  where  did  you  go  in  Mr.  Cutting's 
house,  Mr.  HalH 

A.  As  I  remember  his  house,  we  went  in  through 
the  back  onto  a  ])orch,  and  the  next  room  was  a 
kitchen.  There  was  a  General  Electric  range  in 
there,  no  refrigerator,  and  the  other  room  was  a 
large  living  room,  and  then  we  went  upstairs  into, 
I  think,  there  was  two  bedrooms,  or  at  least  there 
are  two  rooms.  Then  Mr.  Cutting  led  me  down  into 
the  basement  and  showed  me  the  coal  pile  in  the 
basement. 

Q.  Did  you  go  in  the  bedroom  of  Mrs.  Cutting's 
daughter  ? 

A.  I  think — yes,  I  did.  That  was — I  say 
"into  her  bedroom";  I  Avent  into  a  bedroom  up- 
stairs; they  might  have  told  me  it  was  her  room. 
At  least  I  think  there  was  two  bedrooms  upstairs. 

Q.     And  was  the  daughter  in  that  room*? 

A.  Well,  now,  I  don't  recall  that  she  was  in  the 
room.  I  think  she  was  in  the  building,  though.  I 
think  that  she  was  probably  there. 

Q.  Isn't  it  a  fact  that  you  looked  in  the  closets 
in  her  bedroom?  A.     Yes. 

Q.     The  bureau  drawers'? 

A.  No,  I  didn't  look  in  the  bureau  drawers.  1 
looked  in  the  closet. 

Q.  Do  you  know  how  this  girl  was  dressed  at 
the  time  you  went  in  her  bedroom? 

A.  Well,  I  saw  b.er  around  the  house  tliere. 
She  was  dressed  in  ordinary  clothes,  ladies'  clothes. 

(^.  Isn't  it  a  fact  that  when  you  went  upstairs, 
you  went  up  first,  Mr.  Baskin? 
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A.  No.  Mr.  Cutting  led  me  upstairs.  I  fol- 
lowed him.    Mr.  Norton  was  behind  me. 

Q.  Isn't  it  a  fact  that  Mr.  Cutting  objected  to 
your  making  a  search  of  his  house  w^hen  you  came 
do^^Tl  there? 

A.  He  did  not.  He  at  no  time  made  or  raised 
any  objection. 

Q.  And  that  was  the  last  time  that  you  had  a 
conversation  with  Mr.  Cutting,  was  it  ? 

A.  That  is  the  last  time  I  had  a  conversation 
with  him. 

Q.     When  did  you  go  to  the  States,  Mr.  Baskin? 

A.     I  went  to  the  States  on  April  1,  1946. 

Q.  You  had  no  further  conversation  with  either 
Mr.  Cutting  or  Mrs.  Cutting  ? 

A.  A¥ell,  I  ran  into  Mrs.  Cutting  about  February 
22  here  in  Fairbanks  and  talked  with  her  on  the 
street  casually.  [167] 

Q.     Where  did  that  conversation  take  place? 

A.  In  front  of  the  Nordale  Hotel.  I  just — 
She  happened  to  be  coming  out  of  the  Hotel,  and  I 
was  going  by,  and  I  spoke  to  her,  and  that  is  all. 

Q.  Now,  a  certain  instrument  here,  marked  foi 
identification,  was  called  to  your  attention.  That 
is  supposed  to  have  the  signature  of  Mr.  Cutting 
on  it.  Have  you  seen  the  signature  of  Mr,  Cutting 
before  ? 

A.  I  have  seen  a  signature  that  Mr.  Cutting 
acknowledged  to  me  was  his  signature. 

Q.  He  acknowledged  that  this  was  his  signa- 
ture? 
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A.  He  didn't  say  that  that  one  there  was  his 
signature,  no. 

Q.  But  you  have  seen  another  signature  that 
resembled  this? 

A.  Yes,  sir.  He  acknowledged  that  the  other 
signature  which  I  mentioned  was  his  signature. 

Q.  Did  he  ever  acknowledge  that  that  was  his 
signature,  Mr.  Baskin? 

A.     I  beg  your  pardon? 

Q.  Did  he  ever  acknowledge  that  that  was  his 
signature  on  those  two  slips  that  you  identified? 

A.  No.  I  never  showed  them  to  him.  I  obtaineo 
those  December  26,  1945. 

Q.     Where  did  you  get  those  ? 

A.     From  Andrew  Hall. 

Q.  Mr.  Hall  was  the  man  who  hauled  the  refrig- 
erator and  stove  out  from  Satellite  Field?  [168] 

A.  Yes.  He  said  he  took  them  off  of  the  truck 
pursuant  to  Mr.  Cutting's  instructions. 

Q.  AVhen  you  went  into  the  basement  of  Mr. 
Cutting's  home,  did  you  find  any  of  these  boxes 
that  had  been  taken  from  here  down  —  T  don't 
believe  you  heard  the  testimony.  The  testimony  was 
about  twenty  boxes  of  household  goods  was  taken 
to  Anchorage.  Did  you  see  any  of  those  boxes 
around  in  the  basement?  A.     No,  sir. 

Q.     Just  what  was  in  the  basement? 

A.  The  only  thing  that  was  down  there  was  a 
coal  pile.  There  might  have  been  something  else, 
some  tools  or  equipment,  but  there  were  no  other 
boxes  down  there — I  don't  know — just 
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Q.     Did  you  look  around  for  the  boxes'? 

A.     Yes,  sir,  I  did. 

Q.     And  was  there  a  furnace  in  the  basement? 

A.     Yes,  I  think  so. 

Q.  Did  you  pay  any  particular  attention  to 
what  it  was,  hot  air  heat  or  steam  heat? 

A.  No.  Just  a  coal  furnace  was  the  only  thing  I 
noticed. 

Q.     And  about  how  much  coal  was  in  there? 

A.  Oh,  I  would  say  there  was  about  half  a  ton; 
maybe  five  hundred  to  one  thousand  pounds. 

Q.  Was  there  a  coal  shute  there  where  that 
would  be  pvit  in  the  basement  ?  Did  you  notice  that  ? 

A.  I  didn't  notice  one,  but  I  assume  there  was 
one,  because  it  was  piled  up  next  to  the  wall,  and 
it  would  be  rather  inconvenient  to  have  it  brought 
in  through  the  back  porch  and  into  the  basement. 

Q.  I  believe  you  came  back  here  in  February 
as  a  witness  before  the  grand  jury? 

A.  I  was  a  witness  before  the  grand  jury.  I  was 
here  then. 

Q.  I  believe  you  testified  awhile  ago  that  Mr. 
Hall  had  made  a  written  statement  to  you  regard- 
ing his  implication,  or,  in  the  form  of  a  confession 
of  his  activities  in  regard  to  the  range  and  refrig- 
erator ? 

A.  He  gave  me  a  written  statement  as  to  what 
he  knew  about  the  whole  thing. 

Q.  Mr.  Baskin,  I  believe  you  might  just  tell  me, 
when  you  are  interviewing  anybody  in  your  office, 
do  you  customarily  take  notes  of  what  is  said? 

A.    Yes,  I  do. 
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Q.     And  what  do  }'ou  do  with  those  notes'? 

A.  I  retain  those.  I  put  them  in  the  file  of  the 
Federal  Bureau  of  Investigation. 

Q.  And  I  believe  you  stated  that  you  inter- 
viewed Mr.  Cutting  for  two  hours  the  first  time  ? 

A.     Approximately  two  hours,  yes,  sir. 

Q.  Now,  Mr.  Baskin,  you  were  asked  to  state 
tlie  subject  of  this  conversation.  In  a  period  of  about 
three  minutes  you  gave  the  context  of  a  two-hour 
conversation.  Now,  have  you  the  notes  that  you 
made  at  that  time?  A.     Yes,  sir.  [170] 

Q.     Have  you  them  with  you?  A.     Yes,  sir. 

Q.     And  could  you  produce  them  if  called  upon? 

A.     I  could. 

Q.  The  whole  set  of  notes?  Mr.  Cutting  signed 
those  when  lie  got  through? 

A.     No,  he  did  not. 

Q.  Those  are  merely — you  merely  jot  down  those 
notes? 

A.  As  we  went  along,  I  could  jot  down  enough 
of  it  to  know  what  he  said  so  that  I  could  report  it 
and  remember  it. 

Q.  Is  that  more  or  less  in  the  nature  of  a  short, 
disjointed  statement  which  you  fill  out  later? 

A.  That  is  right.  Just  phrases  and  words  so 
that  I  know  what  he  said. 

Q.  When  you  type  it  up,  you  elaborate  on  them, 
but  just  enough  so  that  you  can  carry  them  out? 

A.  That  is  right.  I  put  down  enough  so  that  T 
can— enough  of  what  he  said  so  that  I  could  put 
down,  when  I  wrote  them  up,  what  he  said. 
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Q.  And  the  material  parts  of  this  two-hour  con- 
versation is  what  you  stated  a  little  while  ago,  Mr. 
Baskin  ?  A.     I  beg  your  pardon  ? 

Q.  The  material  part  of  this  two-hour  conversa- 
tion is  what  you  testified  to  a  few  minutes  ago '? 

A.     That's  right. 

Q.  Only  the  parts  dealing  with  the  range  and 
refrigerator  ? 

A.  Oh,  no.  I  also  asked  him  about  the  linoleum 
that  was  in  his  apartment,  and  the  celotex,  and  the 
plyboard,  and  the  other  fixtures  that  went  into  it. 

Q.     Could  I  take  a  look  at  your  notes,  Mr.  Baskin? 

A.     I  have  no  objection. 

Mr.  Arend:  If  the  Court  please,  if  he  wants  to 
introduce  them  in  evidence,  we  have  no  objection, 
but  for  this  purpose,  in  this  instance,  at  any  rate, 
the  testimony  of  the  witness  seems  to  me  to  be 
the  best  evidence. 

The  Court:     The  objection  will  be  sustained. 

Mr.  McCutcheon:  You  mean,  your  Honor,  we 
are  put  under  the  condition  that  we  must  introduce 
them  if  we  ask  for  them  ? 

The  Court:  This  witness  didn't  testify  from 
notes;  he  testified  from  memory. 

Mr.  McCutcheon :  Your  Honor,  doesn  't  the  Com- 
piled Laws  of  Alaska  give  us  the  right  to  view  such 
papers  ? 

The  Court:  Only  where  the  witness  has  testified 
from  his  notes. 

Mr.  McCutcheon:      Very  well,  sir. 
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(A   ten   minute   recess   was   declared,    after 
which  court  was  duly  reconvened.    All  mem- 
bers of  the  jury  were  present.)  [172] 
The  Court:     Counsel  ready  to  proceed? 
Mr.  Taylor :     Yes,  your  Honor. 
Q.     (By  Mr.   Taylor)  :     Mr.   Baskin,   you  state 
that  you  didn't  see  any  of  the  other  boxes  which 
had  been  shipped  down  from  Fairbanks  when  you 
went  to  Mr.  Cutting's  house;  is  that  right ? 

A.  That  is  right.  There  were  no  boxes  in  the 
basement  or  in  the  house.  I  had  never  seen  any 
boxes  in  Fairbanks. 

Q.  Well,  isn't  it  a  fact  that  when  you  went  onto 
the  back  porch  there  was  a  number  of  boxes  there 
and  that  you  asked  Mr.  Cutting  what  was  in  the 
boxes'?  A.     No,  that  isn't  a  fact. 

Q.     You  didn't  see  any  boxes  on  the  back  porch? 
A.     You  mean  under  the  back  porch  or  on  the 
back  porch? 

Q.     On  the  back  porch. 

A.     There  was  a  tool  chest  out  there  that  we 

looked  at. 

Q.     That  was  the  only  box  on  the  back  porch? 
A.     The  only  box  of  any  size,  yes. 
Mr.  Taylor:     That  is  all. 

Redirect  Examination 
By  Mr.  Arend: 

Q.     Did  you  take  anything  away  from  the  Cuttmg 
house  in  Anchorage  as  a  result  of  your  search? 
A.     I  did  not. 
Mr.  Arend:     That  is  all. 
(Witness  excused.) 
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ALVA  A.  GOULD 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  duly  sworn  by  the  clerk  of  the  court,  was  ex- 
amined and  testified  as  f ollow^s : 

Direct  Examination 
By  Mr.  Arend : 

Q.     State  your  name,  please. 

A.    Alva  A.  Gould. 

Q.     Where  are  you  employed,  Mr.  Gould? 

A.     N.  C.  shipping  department. 

Q.     How  long  have  you  worked  there? 

A.     '43,  '44,  '45,  '46. 

Q.     Do  you  know  Leo  Hardy  1  A.    Yes,  sir. 

Q.     Do  you  know  Mrs.  Percy  James  Cutting? 

A.    I  have  met  the  lady,  yes. 

Q.  Calling  your  attention  to  the  7th  day  of  No- 
vember, 1945,  were  you  wdth  Mr.  Hardy  on  that 
day?  A.     Yes,  sir. 

Q.  Were  you  v/ith  Mr.  Hardy  on  Second  and 
Wickersham  at  a  building  just  this  side  of  what  is 
known  as  Gene's  garage?  A.    Yes,  sir. 

Q.     And  what  were  you  doing  there  ? 

A.  Loading  some  personal  property  that  the  lady 
owned. 

Q.     What  did  you  load  there? 

A.     At  that  one  spot  ? 

Q.    Yes. 

A.  If  I  remember  correctly,  w^e  loaded  two  boxes 
out  there. 

Q.     Can  you  state  as  to  the  weight  of  those  boxes  ? 
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A.  Well,  I  couldn't  definitely  state  the  weight, 
but  it  is  all  two  men  could  do  to  put  it  up  on  the 
truck.  [174] 

Q.     Both  boxes? 

A.  Each  one,  yes.  One  wasn't  as  heavy.  One 
wasn't  so  heavy.  In  fact,  most  of  her  stuff  was 
heavy. 

Q.     Did  you  see  her  there  at  all? 

A.     Yes,  she  was  there  with  us. 

Q.     Do  you  know  what  the  heavy  boxes  contained? 

A.  No,  not  definitely.  Not  outside  of  I  asked 
her  if  I  could  roll  it,  and  she  said  "No,"  there  was 
a  stove  in  it. 

Mr.  Arend:     You  may  cross-examine. 

Mr.  Taylor :     No  cross-examination. 

Mr.  Arend:     That  is  all,  Mr.  Gould. 

(Witness  excused.) 

ROGER  VERNON  GULL 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  duly  sworn,  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  Will  you  state  your  full  name,  please? 

A.  Roger  Vernon  Gull. 

Q.  Where  do  you  reside,  Mr.  Gull? 

A.  Fairbanks. 

Q.  What  is  your  occupation? 

A.  Plumbing  appliance  shop. 
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Q.  Do  you  have  any  business  connections  with 
the  Westinghouse  Electric  and  Manufacturing 
Company  ? 

A.     I  am  their  representative  in  Fairbanks. 

Q.  Do  you  handle  their  ranges  and  refrigera- 
tors'? A.     When  I  get  them. 

Q,     How  long  have  you  represented  them? 

A.     Since  November,  1944. 

Q.  How  long  have  you  familiarized  yourself  with 
Westinghouse  Electric  ranges  and  refrigerators'? 

A.     Since  1938. 

Q.  Will  you  step  down  here"?  I  call  your  atten- 
tion to  government's  Exhibit  E.  purporting  to  be  a 
Westinghouse  electric  range.  Will  you  examine 
that?  And  then  will  you  please  examine  Govern- 
ment's Identification  No.  7'?  All  right,  you  may  take 
the  stand  again.  [176] 

(The  witness  resumed  the  witness  stand.) 

Q.  Having  examined  Government's  Exhibit  E, 
the  range,  v/hat,  in  your  opinion,  is  the  market  value 
of  that  range  ? 

A.  Well,  it  is  a  1939  model.  At  that  time  it  re- 
tailed in  Fairbanks  for  $100.00  to  $110.00. 

Q.     What  would  its  market  value  be  today "? 

A.  That  would  depend  entirely  on  the  condition 
of  the  range. 

Q.  Well,  have  you  examined  it  sufficiently  so  that 
you  can  state  *? 

A.  If  it  is  in  working  condition.  It  would  have 
a  valuation  of  anywhere  from  $45.00  to  $75.00  or- 
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dinarily.   If  it  is  not  a  new  range  and  after  it  has 
been  in  use  for  six  months,  you  discount  thirty-three 
and  one-half  per  cent,  and  each  year  afterwards  you 
deduct  a  certain  percentage. 

Q.  What,  in  your  opinion,  is  the  value  of  that 
refrigerator  today  ? 

A.  Well,  I  purchased  the  General  Electric  re- 
frigerator, same  condition,  same  size,  for  $75.00 
from  Anne  Schick 

Q.     How  long  ago? 

A.     About  three  months  ago. 

Q.  Have  you  identified  these  two  items  as  West- 
inghouse  equipment  ? 

A.     Yes.  They  both  wear  the  brand  name. 

Mr.  Arend :     You  ma>'  cross-examine.  [177] 

Cross-Exaraination 

By  Mr.  Taylor: 

Q.  Did  you  ever  talk  to  Mr.  Arend  about  these 
two  exhibits  before,  Mr.  Gull  ?  A.     No. 

Q.    What?  A.     No,  I  haven't. 

Q.     How  do  you  happen  to  be  up  here  today? 

A.     I  was  notified  to  come. 

Q.     Who  by?  A.     By  the  court. 

Q.  You  never  had  any  conversation  with  Mr. 
Arend  at  all  ?  A.     No,  I  haven't. 

Q.  This  is  the  first  conversation  you  had  with 
him  ? 

A.  Tn  the  hall  for  about  a  minute  when  they 
called  me. 
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Q.  Now,  Mr.  Gull,  calling  your  attention  to  this 
refrigerator  there,  are  the  refrigeration  units  in 
there  interchangeable  in  refrigerators  of  that  type? 

A.     Yes,  they  are. 

Q.  And  that  refrigeration  unit  can  he  pulled  out 
and  another  refrigeration  unit  put  in? 

A.    Yes. 

Q.  Is  there  any  serial  number  on  the  refrigerator 
itself,  on  the  box  ? 

A.     There  should  be  one  on  the  back  of  the  box. 

Q.  But  in  the  event  a  refrigeration  unit,  which 
is  the  actual  mechanical  part  of  the  refrigerator, 
for  any  reason  wouldn't  work,  you  could  install  an- 
other unit  in  there?  A.     Yes. 

Q.  Could  you  say  that  this  box  is  the  box  with 
the  original  refrigeration  unit  in  it  ? 

A.     That  would  be  impossible  to  say. 

Mr.  Taylor :     That  is  all,  Mr.  Gull. 

Redirect  Examination 

By  Mr.  Arend : 

Q.  Mr.  Gull,  what  would  be  the  value  of  the  re- 
frigerator without  the  refrigeration  unit  in  it? 

A.     About  $15.00. 

Q.     About  $15.00? 

A.     You  couldn't  even  use  it  for  an  ice  box. 

Mr.  Arend:  Your  Honor,  at  this  time  we  make 
an  offer  again  of  Government's  Identification  No. 
3^  the  refrigerator  without  the  refrigeration  unit. 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  object  to  that  upon  the  ground  that  there  is  no 
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identification  of  the  box.  The  Indictment  says  that 
Ml'.  Cutting  took  and  carried  away  a  refrigerator. 
The  Government's  own  witness  testifies  that  the 
freezing  unit  is  interchangeable  and  it  is  impossible 
to  tell  whether  that  is  the  original  box  it  came  in 
or  not. 

The  Court:     The  objection  will  be  sustained. 

(Witness  excused.)   [179] 

HUGH  C.  NORTON 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  duly  sworn  by  the  clerk  of  the  court,  was  ex- 
amined and  testified  as  f ollews : 

Direct  Examination 

By  Mr.  Arend: 

Q.     State  your  name,  please,  Mr.  Norton. 

A.     Hugh  C.  Norton. 

Q.     Where  do  you  reside? 

A.     Philadelphia,  Pennsylvania. 

Q.     What  is  your  occux)ation? 

A.     I  am  a  special  agent  of  the  F.B.I. 

Q.  How  long  have  you  been  with  the  Federal 
Bnreau  of  Investigation? 

A.     A  few  months  over  seven  j^ears. 

Q.     Were  you  ever  stationed  in  Alaska? 

A.     Yes,  sir. 

Q.     Where? 

A.     First  in  Juneau  and  next  in  Anchorage. 

Q.  Were  you  in  Anchorage  during  the  winter  of 
1945  and  1946?  A.     Yes,  sir. 
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Q.  Are  you  acquainted  with  the  defendant  Percy 
James  Cutting  sitting  here  ?  A.     Yes,  sir. 

Q.  Do  you  know  his  wife,  Audrey  Henderson 
Cutting?  A.     Yes,  sir. 

Q.  I  would  like  to  have  you  step  down  here  and 
examine  Grovernment's  Exhibit  E,  an  electric  range, 
and  Grovernment's  Exhibit  D,  this  plyboard  box. 

A.    Yes,  sir. 

Q.  Will  you  also  examine  Government's  Iden- 
tification 3,  this  refrigerator,  and  Government's 
Identification  No.  7?  A.     Yes,  sir. 

Q.  While  you  are  here,  will  you  also  examine 
Government's  Identification  No.  8,  being  a  pair  of 
boots?  A.    Yes,  sir. 

Q.  And  Government's  Identification  No.  9,  a 
pack  sack?  A.     Yes,  sir. 

Q.  And  Government's  Identification  No.  10, 
leather  pants,  and  Government's  Identification  No. 

11,  which  is  a  quilt  ?  A.     Yes,  sir. 

Q.     Finally,  this  Government's  Identification  No. 

12,  being  a  woolen  army  blanket  ?  A.     Yes,  sir. 
Q.     Now,  you  may  take  the  witness  stand. 

(The  witness  returned  to  the  witness  stand.) 

Q.  Have  you  seen  before  these  items  that  you 
have  just  examined?  A.    Yes,  sir. 

Q.     When  and  where? 

A.  At  Anchorage,  Alaska.  The  two  crates  first 
on — ^these  are  notes  that  I  made  at  the  time  that 
I  examined  the  items — on  November  20,  1945,  and 
the  other  materials,  the  other  items,  I  have  examined 
on  December  7,  1945. 
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Q.  And  whore  did  you  see  the  boxes  on  Novem- 
1)01'  20,  1945? 

A.  In  tlie  warehouse  of  the  Northern  Com- 
mercial Company  in  Anchorage. 

Q.     How  did  you  happen  to  see  them  there*? 

A.  Well,  in  the  afternoon  of  November  20,  1945, 
r  liad  receipt  of  information  that  these  boxes,  crates, 
contain ino-  government  owned  equipment  were  in 
the  N.  C.  warehouse,  so  I  went  over  to  see  Mr. 
Peterson,  the  manager  of  the  warehouse,  and  this 
time  I  saw  these  two  crates,  along  with  nineteen 
other  crates  and  boxes,  on  the  bed  of  a  large  truck 
inside  of  the  warehouse.  At  that  time  I  marked 
tliem  so  that  I  would  know  them  at  any  future  time 
I  might  see  them;  and  I  requested  that  the  store- 
keeper of  the  warehouse  notify  me  as  soon  as  anyone 
came  to  pick  them  up.  Ho  told  me — Mr.  Peterson, 
the  manager,  told  me  that  a  Mrs.  Audrey  Cutting 
had  been  in  the  warehouse  just  a  short  time  before 
that  and  told  him,  Mr.  Peterson 

Mr.  McCutcheon  (Interposing)  :  We  object  to 
that  as  hearsay,  your  Honor.  [182] 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Arend) :  Just  tell  what  you  know 
of  your  own  knowledge,  or  what  was  told  you  in 
the  presence  of  the  witness.  Otherwise  just  tell  what 
you  did. 

A.  And  I  told  Mr.  Adams  to  let  me  know  as  soon 
as  anyone  came  and  I  went  back  to  oui'  office  in 
the  Federal  Building  in  Auchornoo  to  await  liis  call. 

Q.     Did  you  receive  a  call? 

A.     Yes,  sir,  at  three-forty-five  in  the  afternoon. 
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Q.  And  what  did  you  do  after  you  received  this 
call? 

A.  I  immediately  got  in  a  government  car  and 
drove  over  to  the  N.  C.  warehouse,  where  I  parked 
the  car  across  the  street  from  the  warehouse  and 
went  inside. 

Q.     And  what  did  you  observe  there  ? 

A.  I  saw  tw^o  men  and  one  woman  on  the  bed  on 
the  truck.  The  two  men  were  on  the  bed  of  the  truck 
and  the  one  woman  was  on  the  running  board  of  the 
truck  holding  the  boxes,  and  they  had  a  small  red 
piek-up  truck  backed  up  to  the  rear  of  the  truck 
and  pushed  these  two  crates  on  the  small  truck.  I 
stayed  there  for  probably  five  minutes,  so  that  I 
would  be  certain  I  would  recognize  both  the  men 
and  the  woman  again  if  I  saw  them  again.  Then  I 
went  outside,  across  the  street,  and  got  into  my 
tnick,  or,  rather  my  automobile,  and  waited  mitil 
they  drove  their  small  pick-up  truck  out  of  the 
warehouse.  While  I  was  in  there,  I  took  the  license 
number  of  the  small  red  pick-up  truck  and  noted  its 
general  description,  so  that  I  would  know  for  cer- 
tain that  was  the  truck  that  came  out  of  the  ware- 
house. Those  were  the  only  two  automobiles  in  the 
building,  so  there  was  no  dou]:>t  about  which  came 
out;  and  I  waited  probably  fifteen  minutes,  and  a 
large  door  of  the  garage  opened  and  this  same  truck 
came  out  with  the  three  people  in  it,  and  they  drove 
— the  N.  C.  warehouse  is  located  and  I  was  parked 
on  Fifth  Avenue  between  Ninth  and  H  Streets. 
The  red  pick-up  truck  drove  out  with  the  two  crates 
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in  it,  and  they  went  out  to  a  small  out-building  at 
tlie  rear  of  214  Fifth  Avenue  in  Anchorage,  where 
the  two  men  unloaded  these  two  large  crates,  put 
them  in  the  small  building,  and  the  woman  who  was 
with  them  went  into  the  house  at  214  Fifth  Avenue. 
It  took  them  approximately  twenty  minutes  to  un- 
load the  two  large  cases,  and  the  one  individual,  one 
man,  Mr,  Cutting,  drove  the  small  red  pick-up  truck 
to  the  Pacific  Airmotive  hangar  at  Marrow  Field  at 
Anchorage  at  four-thirtj^-five  p.m.  There  I  discon- 
tinued my  surveillance  and  went  back  to  my  office. 

Q.  Can  you  now  state  who  these  two  m.en  were 
who  unloaded  these  boxes'?  A.    Yes,  sir. 

Q.     AVho  were  they? 

A.     Mr.  Cutting  and  Mr.  Howard  Fowler. 

Q.  By  "Mr.  Cutting,"  do  you  mean  the  de- 
fendant ?  A.I  do. 

Q.     Do  you  know  who  the  lady  was? 

A.     Yes.   Mrs.  Audrey  Cutting. 

Q.  Did  3^ou,  at  any  later  time,  see  these  crates 
in  Anchorage? 

A.  Yes;  on  numerous  occasions,  after  November 
20,  1945,  I  went  back  and  drove  by  this  small  build- 
ing. Incidentally,  when  they  were  unloading  the 
two  cases,  I  got  out  of  m}^  car  and  stood  within  a 
few  feet  of  them,  and  I  could  recognize  the  same 
individuals  at  that  time.  It  was  a  little  dark,  and 
T  could  stand  closely  and  could  see  that  Mr.  Fowler 
and  ^,\v.  Cutting  vv^ere  unloading  them.  T  went  back 
s('V(>ral  times  to  make  sure  the  l)oxes  were  still  there 
and  hadn't  been  tampered  with  and  were  the  same 
boxes. 
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Q.  Did  you  ever  examine  the  contents  of  the 
boxes?  A.     Yes,  sir. 

Q.     When  did  you  do  that? 

A.     On  December  7,  1945. 

Q.  And  what  did  you  discover  as  a  result  of 
yo •'r  examination  ? 

A.  I  found  that  the  boxes  contained  one  Westing- 
house  electric  range,  tyi^e  TH64,  serial  number 
830175,  frame  style  number  1086298,  which  is  that 
range;  and  the  other  box  contained  one  Westing- 
house  refrigeration,  model  JX-5.  style  number 
9630150,  serial  number  4218692,  which  is  that  re- 
frigerator, and  in  addition  the  other  items  that  I 
have  examined  here :  the  blankets,  pack  sack,  flier 's 
boots,  and  officer's  trousers.  [185] 

Q.     Did  you  find  any  blankets  in  the  boxes? 

A.  Yes,  sir.  The  blanket  that  the  defendant  is 
sitting  on  and  the  large  comforter  on  top  of  the 
range. 

Q.  Did  you  obtain  the  permission  of  anyone  to 
examine  the  contents  of  those  boxes? 

A.     Yes,  sir.   Mr.  Howard  Fowler  and  his  wife. 

Q.  Mr.  Norton,  have  you  made  any  investigation 
to  determine  the  o^^'nership  of  the  range  and  re- 
frigerator just  mentioned?  A.     Yes,  sir. 

Q.     What  have  you  found  in  that  respect? 

A.  Well,  this  is  one  thing  that  I  have  done.  On 
December  7,  after  I  examined  this  range  and  this 
refrigerator,  I  sent  a  radiogram  to  our  Boston  office 
to  interview  the  officers  at  the  Westinghouse  Com- 
pany at  Springfield,  Massachusetts,  to  find  out  if 


United  States  of  America  185 

(Testimony  of  Hugh  C.  Norton.) 
tbey  eoiild  determine  who  they  sold  which  items  to, 
and  I  also  sent  a  radiogram  to  our  Cleveland  office 
to  contact  tlie  Westinghouse  officers  at  Mansfield, 
there  to  find  out  the  same  thing,  and  on  December 
12  Cleveland  advised  me 

Mr.  Taylor  (Interposing) :  Just  a  moment. 
We  object  to  what  Cleveland  advised  him.  I  think 
the  correspondence,  the  telegrams,  are  the  best  evi- 
dence, your  Honor. 

The  Court:     Objection  sustained. 

Q.  Do  you  have  the  telegraphic  communications 
or  whatever  communication  you  received  with  you 
from  those  places?  A.     No,  sir.  [186] 

Q.     Ail  right,  let's  skip  that  then. 

The  Court:  Just  a  moment,  I  would  like  to  get 
this  straiglit.  Will  you  read  off  the  data  you  have 
there  identifying  the  refrigerator  ? 

The  Witness:  Model  JX-5,  style  number 
96301oO,  serial  number  4218692. 

The  Court:     It  is  the  same  as  Mr.  Baskin  had. 

Q.  (By  Mr.  Arend)  :  Mr.  Norton,  did  you  in- 
terview Mr.  Cutting  on  December  19,  1945,  relative 
to  a  Westinghouse  electric  range  and  refrigerator? 

A.     Yes,  sir. 

Q.     Where  was  that? 

A.  That  was  in  our  office  in  Anchorage  in  the 
Federal  Building. 

Q.     Who  was  present? 

A.  Mr.  Charles  E.  Wright,  who  is  also  a  special 
agent  of  the  F.B.I.,  Mr.  Cutting,  and  myself. 
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Q,     What  did  you  do  by  way  of  interview  ? 

A.  Well,  I  talked  with  Mr.  Cutting  for  some 
time  in  an  endeavor  to  get  tlie  true  story  concern- 
ing the  refrigerator  and  the  range  and  the  other 
items. 

Q,  Did  he  make  any  admissions  regarding  the 
range  and  refrigerator  at  that  time? 

A.     Yes,  sir. 

Q.  Did  you  advise  him  of  his  constitutional 
rights  at  that  time? 

A.  I  told  him  he  did  not  have  to  make  any  state- 
ment to  me ;  that  any  he  might  make  could  be  used 
against  him  in  the  courts  of  law.  [187] 

Q.  Did  you  use  any  force,  threats,  coercion,  or 
inducements  to  2,et  him  to  make  these  statements  1 
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A 
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Q 

A 

Q 

A 

Q 
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No,  sir. 

Did  he  make  a  statement?  A.     Yes,  sir. 

Did  he  read  it  before  signing  it? 

Yes,  sir. 

Do  you  have  that  statement  with  you? 

Yes,  sir. 

Will  you  read  it  to  the  juiy,  please? 

It  is  dated  December 


Mr.  Taylor  (Interposing)  :  Just  a  moment,  we 
want  to  object  to  this  until  it  is  identified  and  offered 
in  evidence  here.  We  don't  want  that  to  go  in  here 
until  we  have  a  chance  to  observe,  to  see  what  it  is. 

The  Court:  You  are  offering  it  in  evidence,  of 
course. 

Mr.  Arend :     Yes,  we  offer  it  in  evidence. 

The  Court :     Well,  submit  it  to  counsel  first. 
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Mv.  Taylor:     No  objections,  your  Honor. 
The  Court:     Very  well.  It  may  be  admitted. 

(Statement  by  Percy  James  Cutting,  dated 
December  19,  1945,  was  marked  by  the  clerk  of 
the  court  as  Plaintiff's  Exhibit  G  and  is  in 
words  and  figures  as  read  by  the  witness  Nor- 
ton.) 

Q.  (By  Mr.  Arend)  :  Will  you  please  read 
Plaintiff's  Exhibit  G  to  the  jury? 

A.  Yes,  sir.  It  is  dated  "December  19,  1945, 
Anchorage,  Alaska. 

''I,  Percy  James  Cutting,  733,  5th  Street,  An- 
chorage, Alaska,  make  the  folloAving  free  and  volun- 
tary statement  to  Hugh  C.  Norton,  who  is  known 
to  me  as  a  Special  Agent  of  the  Federal  Bureau  of 
Investigation.  I  know  that  I  do  not  have  to  make  a 
statement  and  that  anything  I  say  may  be  used 
against  me  in  a  court  of  law.  I  also  wish  to  state 
that  nothing  has  been  offered  or  given  to  me  for 
making  this  statement  and  that  I  make  it  of  my  own 
free  will.  I  am  forty-three  years  of  age  and  I  was 
born  at  Castletown,  Vermont.  I  first  went  to  Fair- 
banks, Alaska,  approximately  April  1,  1944,  where 
I  immediately  began  working  for  the  U.  S.  Army 
Engineers,  having  previously  worked  for  the  Army 
at  Nome,  Alaska.  I  worked  continuously  for  the 
IT.  S.  Engineei's  at  Fairbanks,  Alaska,  until  No- 
vember, 1945,  when  I  was  transferred  to  Ft.  Rich- 
ardson, Anchorage,  Alaska.  While  I  was  in  Fair- 
banks my  wife,  Mrs.  Audrey  I.  Cutting,  operated 
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the  Mount  McKinley  Ice  Cream  Company  there. 
About  August  30  or  31,  1945,  I  was  in  my  wife's 
place  of  business  and  a  man  came  in  whom  I  had 
seen  there  before  but  whom  I  did  not  know.  He 
asked  both  my  wife  and  me  if  we  knew  anyone  who 
was  interested  in  buying  some  household  furniture. 
I  asked  him  what  he  had  and  he  replied  that  he  had 
chairs,  tables,  beds,  set  of  dishes,  a  refrigerator, 
electric  stove,  washing  machine,  a  waffle  iron  and 
several  other  items  of  furniture,  including  a  dining 
room  set.  I  told  him  that  inasmuch  as  we  already 
had  most  of  our  furniture  we  would  be  interested 
in  only  the  refrigerator,  stove,  washing  machine, 
waffle  iron  and  the  set  of  dishes.  I  asked  him  what 
he  was  asking  for  the  items  but  he  did  not  set  a 
price,  saying  that  he  was  going  to  haul  a  truckload 
of  goods  to  Anchorage,  Alaska,  in  the  near  future 
and  that  he  would  bring  the  items  around  in  a 
couple  of  days  and  we  could  then  take  a  look  at 
them.  Further,  that  he  had  these  specific  items  on 
the  truck  which  was  already  loaded.  My  wife  and 
I  told  him  all  right  and  we  did  not  see  him  again 
until  Se]3tember  1, 1945,  when  he  came  into  my  wife's 
place  of  business  about  5:00  p.m.  I  was  there  at 
the  time  and  he  told  us  that  he  had  the  furniture 
outside  on  the  truck  and  that  we  could  take  a  look 
at  it.  We  both  went  out,  my  wife  and  I,  and  saw 
that  he  had  numerous  boxes  on  the  platform  of  the 
truck,  with  the  refrigerator,  stove,  and  washing 
machine  set  out  where  we  could  examine  them.  In 
addition  he  had  a  box  full  of  miscellaneous  items, 
mostly  kitchen  equipment,  which  included  a  waffle 
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iron  and  a  set  of  Mexican  design  dishes.  After  look- 
ing these  items  over  I  asked  him  how  much  he 
wanted  for  the  refrigerator,  stove,  washing  machine, 
waffle  iron  and  dishes  and  he  said  $350.00.  I  offered 
him  $300.00  and  he  finally  decided  to  accept.  After 
tliat  he  helped  me  put  the  refrigerator  and  wash- 
ing machine  in  the  first  floor  hall  of  the  building  in 
which  my  apartment  was  located  and  the  electric 
stove  in  a  small  room  in  the  rear  of  the  Veteran's 
Building  in  which  I  had  previously  stored  other  of 
my  ])ersonal  property.  My  wife  took  the  waffle  iron 
and  the  set  of  dishes  up  to  the  apartment.  The 
dishes  consisted  of  four  each  of  salad  plates,  cups, 
and  saucers  in  addition  to  one  tea-pot.  I  wish  to 
state  at  this  time  that  when  the  transaction  occurred 
Mrs.  Cutting  and  I  had  not  as  yet  been  married  and 
that  the  apartment  was  actually  her  property.  I 
lived  in  the  Veteran's  Building.  After  we  had  fin- 
ished storing  the  equipment  we  had  purchased  we 
all  went  into  the  Mt.  McKinley  Ice  Cream  Company 
where  we  paid  the  truck  driver  $300.00  in  cash.  We 
offered  to  give  him  a  check  but  he  said  he  was  leav- 
ing for  Anchorage  right  away  and  that  he  would 
rather  have  the  cash.  However,  at  that  time  my  wife 
typed  out  a  Bill  of  Sale  covering  one  Westinghouse 
P]l(^<^tric  Range,  one  Montgomery  Ward  Washing 
machine,  one  Westinghouse  Refrigerator,  one  Waffle 
Iron  and  One  Set  of  Mexican  Pottery  Dishes" 
(signed  at  end  of  page  one)    "Percy  J.  Cutting" 

'*— 2— 

"December    19,    1945 
"Anchorage,  Alaska 
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"  which  covered  everything  we  purchased  from  him. 
This  Bill  of  Sale  is  dated  September  1,  1945  and  sets 
out  in  part  as  follows:  'M.  W.  O'Neil  assigns  all 
interest  of  said  goods  and  further  claims  that  house- 
hold goods  are  clear  of  any  indebtedness.'  The  Bill 
of  Sale  is  signed  by  M.  W.  O'Neil,  Bellingham, 
Washington,  c/o  General  Delivery  and  is  witnesssd 
by  Audrey  Henderson  who  now  is  Mrs.  P.  J.  Cut- 
ting. After  signing  the  Bill  of  Sale  Mr.  O'Neil  left 
and  although  I  did  not  see  him  again  my  wife  told 
me  that  she  had  seen  him  in  Fairbanks  on  the  fol- 
lowing morning  at  which  time  she  asked  him  if  he 
was  going  to  Anchorage.  He  told  her  that  he  was 
going  to  Anchorage  that  morning  but  did  not  say 
whether  or  not  he  would  be  back.  In  regard  to  the 
cash  we  paid  O  'Neil  I  gave  him  $175.00  and  my  mf e 
gave  him  the  remaining  $125.00.  I  haven't  seen 
O'Neil  since  that  time  and  do  not  know  whether  he 
is  still  in  Alaska  but  he  did  tell  me  during  the  course 
of  the  conversation  at  the  time  of  the  sale  that  he 
intended  to  remain  in  the  Territory.  A  week  or  so 
later  m}^  wife  tried  to  use  the  washing  machine  but 
discovered  that  the  tub  was  cracked  and  leaked  and 
after  making  unsuccessful  attempts  to  repair  it  by 
welding,  etc.,  I  threw  it  in  the  Fairbanks  City 
Dump.  It  was  a  second-hand  machine  and  was  be- 
yond repair  due  to  the  pot  metal  used  in  the  con- 
struction of  the  tub.  The  refrigerator  and  stove 
remained  where  we  had  placed  them  until  about  the 
latter  part  of  October,  1945,  when  I  crated  the  re- 
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frigerator  and  range  with  the  assistance  of  Andrew 
Hall,  who  merely  nailed  the  crates  up  after  I  had 
constrncted  them.  About  November  1,  1945,  T  left 
Fairbanks,  Alaska,  and  came  to  Anchorage  where  I 
now  reside.  My  wife  packed  the  household  equip- 
ment that  was  in  the  apartment,  with  the  exception 
of  the  above-mentioned  set  of  dishes  and  waffle  iron 
which  I  placed  inside  of  the  refrigerator,  and  hired 
the  Northern  Commercial  Company  of  Fairbanks 
to  transport  it  to  Anchorage.  As  I  recall,  it  arrived 
in  Anchorage,  Alaska  about  the  middle  of  Novem- 
ber, 1945.  The  equipment  remained  in  the  N.  C. 
Company's  warehouse  in  Anchorage  until  November 
20,  1945.  Just  prior  to  this  I  made  arrangements 
to  rent  an  apartment  at  Ft.  Richardson  and  inas- 
much as  this  apartment  was  equipped  with  a  stove 
and  refrigerator  I  contacted  Howard  Fowler,  214 
5tli  Avenue,  Anchorage,  and  made  arrangements 
with  him  to  store  two  crates  in  a  small  outbuilding 
he  owns  which  is  located  immediately  to  the  rear  of 
his  house.  On  November  20,  1945,  my  wife  and  I, 
with  the  assistance  of  Mr.  Fowler,  hauled  the  refrig- 
erator and  stove  from  the  N.  C.  Com7:>any's  ware- 
house to  this  small  outbuilding  where  I  stored  them 
and  where,  to  my  knowledge,  they  still  remain.  Mr. 
Fowler  did  not  know  what  the  boxes  contained  and 
did  not  ask  after  I  told  him  they  were  household 
furnishings.  I  wish  to  state  that  everything  in  the 
above  statement  which  consists  of  this  and  one  other 
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page  is  true  and  correct.    I  have  signed  each  page 

and  initialed  all  corrections." 

/s/  "PERCY  JAMES  CUTTING" 
''Witness:" 

/s/  ''CHARLES  E.  WRIGHT, 

Special  Agent,  F.B.I." 
/s/  "HUGH  C.  NORTON, 

Special  Agent,  F.B.I." 

Q.  (By  Mr.  Arend)  :  Does  everything  Mr.  Cut- 
ting said  to  you  at  that  interview  appear  in  the 
statement?  A.     No,  sir. 

Q,     Do  you  recall  what  else  was  said?    Yes  or  no. 

A.  Yes.  Mr.  Cutting  and  Mrs.  Audrey  Cutting, 
who  was  also  present  during  the  first  part  of  the 
interview,  said  when  I  talked  to  them  the  first  time 
on  December  6,  1945,  they  said  they  were  sorry  that 
they  had  lied,  told  me  the  big  lie  that  they  told  me 
on  that  day,  and  that  this  story  was  the  truth ;  they 
said  that  they  thought  they  could  get  away  with  the 
first  lie  until  they  foimd  out  that  we  knew  too  much 
a])out  it,  so  they  came  in  and  gave  us  another  story. 

Q.  This  last  story  is  the  truth  according  to  their 
stories  ?  A.     Well,  that  is  what  he  said. 

Q.     That  is  what  he  said  ?  A.     Yes. 

Q.  Have  you  ever  located  M.  W.  O'Neil  at 
Everett,  Washington  ? 

A.  No,  sir.  We  have  tried,  but  we  haven't  been 
able  to  find  any  M.  W.  O'Neil.  By  looking  through 
the  city  directory,  the  telephone  directory,  gas  bills, 
electric  light  bills,  ])ost  office,  we  can't  seem  to  locate 
anybody  by  that  name. 
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Q.     Do  you  know  what  disposition  was  made  of 
the  range  and  refrigerator? 

A.  At  that  time,  of  course,  it  remained  in  the 
building  owned  by  Mr.  Fowler,  and  on  December 
19,  1945,  when  I  interviewed  Mr.  Cutting  the  second 
time  and  took  this  signed  statement  I  have  just  read, 
I  asked  him  if  it  would  be  all  right  if  I  kept  it  until 
it  was  actually  proven  who  did  own  it,  and  he  said 
yes;  so  I  then  went  to  Mr.  Fowler  and  asked  him 
if  it  was  all  right  if  I  kept  them,  and  he  said  yes; 
so  I  had  them  moved,  or  rather,  I  moved  them  to 
the  warehouse  of  the  Northern  Transfer  Company 
at  Anchorage,  where  I  turned  them  over  to  Mr. 
Stanley  Baskin.  Another  thing  I  forgot  to  mention 
in  your  previous  question :  the  reason  given  by  Mr. 
Cutting  and  his  wife  when  they  told  me  they  had 
told  me  a  big  lie  the  first  time  they  talked  to  me  was 
Mr.  Cutting  said,  after  he  started  working  at  Fort 
Richardson  airbase  in  Anchorage,  some  army  intelli- 
gence officers  came  up  to  him  and  asked  him  if  he 
knew  anything  about  a  stolen  refrigerator  and  wash- 
ing machine,  and  he  said  that  he  did  not;  and  he 
said,  because  of  the  fact  that  he  had  bought  it  from 
O'Neil,  he  figured  that  it  was  stolen,  inasmuch  as 
he  couldn  't  find  any  serial  numbers  on  it ;  so  when 
I  asked  him  about  it — Mr.  Wright  and  I  both  asked 
him  about  it — he  thought  he  had  better  cover  it  up, 
because  he  thought  it  might  be  stolen.  However,  the 
serial  numbers  are  on  both  pieces. 

Mr.  Arend:     You  may  cross-examine.  [195] 
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Cross-Examination 
By  Mr.  Taylor: 

Q.     Mr.  Norton — Norton,  is  that,  or  Naughton? 

A.     Norton. 

Q.     Norton?  A.     Yes,  sir. 

Q.  You  said  you  had  the  first  conversation  with 
Mr.  Cutting  on  the  20th  day  of  November,  1945? 

A.  No.  No,  I  didn't  talk  to  him  that  day  at  all. 
I  j^ist  observed  him.  I  first  talked  to  him — I  first 
talked  to  him  on  December  6,  1945. 

Q.     December  6?  A.     Yes,  sir. 

Q.  Now,  you  made  a  statement  that  you  had  re- 
ceived word  that  stolen  government  property  had 
been  transported  to  Anchorage.  Where  did  you  re- 
ceive that  word  from,  Mr.  Norton  ? 

A.  On  November  19,  1945,  Mr.  Stanley  Baskin 
telephoned  me  from  Fairbanks  and  told  me  that 
he  had  information  that  a  Westinghouse  range  and 
refrigerator  had  been  transported  to  Anchorage  by 
truck  and  that  they  were  now  in  the  Northern  Com- 
mercial Company  warehouse;  thej^  were  sent  down 
some  time  about  the  first  part  of  November,  he 
told  me. 

Q.  Why  did  you  use  the  word  '' stolen"?  Does 
that  word  ''stolen"  appear  in  that  message  from  Mr. 
Baskin? 

A.  No.  These  are  merely  notes  I  made  when  I 
took  the  phone  call. 

Q.  "That  is  merely  an  assumption  that  they  were 
stolen?  A.    Well,  I  don't  know. 
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Q.  Or  is  that  remark  made  to  prejudice  the  de- 
fendant here  before  the  jury? 

A.  No,  certainly  not.  I  don't  know  what  Mr. 
Baskiii  thought ;  I  just  took  the  message. 

Q.  You  used  the  words  that  stolen  propei-ty  had 
been  sent  to  Anchorage  ? 

A.     Well,  they  are  stolen. 

Q.  You  had  received  word — Did  this  word  there 
that  you  received  from  Mr.  Baskin  say  anything 
about  stolen  property? 

A.  I  can't  recall  now,  whether  he  said  it  or  not, 
but  I  will  say,  if  ^'^ou  like,  that  he  may  not  have ;  he 
very  possibly  didn't — merely  property  belonging  to 
the  government  that  somebody  else  had  in  his  pos- 
session. 

Q.  Did  Mr.  Baskin  sa\^  that  it  belonged  to  the 
government?  Did  Mr.  Baskin  say  that  it  was  gov- 
ernment property? 

A.  No.  I  think  he  told  me  he  was  quite  sure  it 
was  government  property  and  for  me  to  conduct  an 
investigation  and  try  to  find  out. 

Q.  And  after  you  seen  this  stuff  unloaded  at  the 
N.  C.  Company  and  taken  out,  you  talked  to  Mr. 
and  Mrs.  Cutting ;  is  that  right  ?  ''' 

A.     Sometime  after,  yes,  sir. 

Q.  Now  you  stated  in  your  conversation  with  Mi^. 
and  Mrs.  Cutting  the  second  time  they  were  sorry 
they  told  you  the  big  lie  about  having  this  stuff. 
Who  used  the  words  ''the  big  lie,"  **they  told  you 
a  big  lie?"  A.     They  did. 

Q.     Who  said  they  told  a  big  lie  ? 
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A.     They  both  did :    Mr.  and  Mrs.  Cutting. 

Q.  Now,  in  your  first  conversation,  did  they  deny 
that  they  had  any  stolen  government  property? 

A.     Yes,  they  denied  everything. 

Q.  And  in  the  next  conversation  you  had  with 
them  they  told  about  the  property  that  was  not 
stolen  that  was  bought  from  Mr.  O'Neil;  is  that 
right  ^ 

A.  They  told  me  the  property  was  not  stolen. 
They  told  me  about  the  property  that  they  said  was 
not  stolen. 

Q,     In  the  second  one?  A.     Yes. 

Q.  That  is  the  statement  that  has  been  intro- 
duced in  evidence  here,  Mr.  Cutting's  statement? 

A.    Yes,  sir. 

Q.    Is  that  right  ?  A.     Yes,  sir. 

Q.  Now,  you  say  that  you  made  a  search  for 
M.  W.  O'Neil.   Where  did  you  make  the  search? 

A.     No,  sir.  I  didn't  make  the  search. 

Q.     Who  did  ?  A.     Other  special  agents. 

Q.    Whereabouts  ? 

A.  Out  of  our  Seattle  office  at  Bellingham, 
Washington,  I  think;  it  was  the  address  given  by 
Mr.  O  'Neil  on  the  alleged  bill  of  sale. 

Q.  On  the  bill  of  sale.  Did  you,  as  an  agent  of 
the  Federal  Bureau  of  Investigation,  make  any 
search  for  an  M.  W.  O  'Neil  at  Fairbanks  ? 

A. .   No,  sir. 

Q.    Did  you  make  one  at  Anchorage? 

A.    Yes,  sir. 


United  States  of  America  197 

(Testimony  of  Hugh  C.  Norton.) 

Q.  Did  you  find  out  anything  if  there  was  an 
M.  W.  O'Neil?  A.     No,  sir. 

Q.     And  you  made  no  search  at  Fairbanks'? 

A.     No.   I  wasn't  here. 

Q.     Where  did  you  search  in  Anchorage? 

A.  Well,  I  went  to  the  chief  of  police,  and  then 
we  examined  the  water  bills,  the  gas  bills,  water 
bills  in  the  City  of  Anchorage,  tax  records,  telephone 
directory,  and  inquired  of  the  numerous  old  resi- 
dents in  scattered  parts  of  the  town. 

Q.  And  that  would  be  after— Did  you  search  the 
records— that  would  be  after  Mr.  O'Neil  sold  this 
stuff  to  Mr.  Cutting  and  went  to  Anchorage? 

A.     Will  you  say  that  again,  please  ? 

Q.  Did  you  examine  the  records  of  the  City 
there,  the  water  [199]  bills  and  the  other  matters 
you  spoke  of,  after  the  time  that  Mr.  Cutting  said 
he  bought  the  things  from  O'NeiH 

A.     Yes,  sir. 

Q.  But  you  made  no  search  at  Fairbanks,  then, 
for  an  M.  W.  O'Neil? 

A.  I  requested  Mr.  Baskin  to  make  a  search.  T 
wasn't  here. 

Q.  Do  you  know  whether  or  not  Mi*.  Baskin 
made  a  search  around  Fairbanks  as  to  anybody  by 
that  name  ?  A.     Yes. 

Q.     Did  he  make  a  search?  A.     Yes. 

Q.  Did  you  check  on  any  of  the  transportation 
companies,  either  steam  or  aerial,  that  went  Out- 
side about  that  time?  A.    Yes,  sir. 
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Q.  Or  any  trucks  that  went  over  the  Highway 
to  the  States  ?  A.     Any  trucks  ? 

Q.     Yes,  that  went  over  the  Alcan  Highway. 

A.     NOj  sir,  I  did  not  do  that. 

Q.  Now,  Mr.  Cutting's  statement  there  said  that 
this  man  was  leaving  in  a  truck,  but  you  made  no 
search  to  find  out  whether  an  M.  W.  O'Neil  had 
gone  Outside? 

A.  I  think  you  are  in  error.  Mr.  Cutting  was 
told  by  the  man  he  thought  he  would  stay  in  the 
Territory. 

Q.     He  just  thought  he  would  stay  here? 

A.     Yes,  sir.  [200] 

Q.  Now,  that  bill  of  sale,  I  believe,  in  the  state- 
ment says  that  this  man's  future  address  was  to 
be  Bellingham,  Washington?  A.     Yes. 

Q.     General  Delivery;  is  that  not  right? 

A.     General  Delivery. 

Q.  And  you  didn't  make  any  search  at  Belling- 
ham personally?  A.     I  personally  did  not. 

Q.  And  do  you  know  whether  or  not  any  other 
agents  of  the  Federal  Bureau  of  Investigation  made 
a  search  at  Bellingham,  Washington? 

A.    Yes,  sir. 

Q.     How  do  you  know? 

A.  By  reports  sent  to  our  office  in  Anchorage 
from  our  Seattle  office. 

Q.     Have  you  got  those  reports  now,  Mr.  Norton  ? 

A.     No,  sir,  I  do  not. 
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Q.     Are  they  in  the  office  here  of  the  F.B.I.  ? 

A.     No,  they  are  in  the  Anchorage  office? 

Q.  They  are  in  Anchorage.  So  what  you  know  is 
only  more  or  less  hearsay  from  the  officers  in  Bell- 
ingham  that  they  had  made  a  search,  but  you  don't 
know  the  extent  of  that  search ;  is  that  right  ? 

A.  I  know  they  made  a  search,  and  they  set 
out  in  their  report  what  they  did ;  and  it  is  hearsay, 
I  will  grant  you  that. 

Q.  Did  you  make  any  investigation  at  Fairbanks 
as  to  whether  or  [201]  not  a  man  by  the  name  of 
M.  W.  O'Neil  had  resided  in  or  about  Fairbanks, 
Alaska?  A.     T  ])ersonally  did  not. 

Q.  For  the  year  or  so  prior  to  the  date  that  Mr. 
Cutting  bought  these  things A .     No. 

Q.     From  him?  A.     No,  I  did  not. 

Q.  And  you  don't  know  whether  Mr.  Baskin  did 
or  not  ?  A.     He  told  me  he  did. 

Q.  Now,  coming  back  to  the  refrigerator,  Mr. 
Norton,  would  you  just  read  those  numbers  off  on 
that  that  you  have  on  the  refrigerator? 

A.     Yes. 

Q.  Now,  just  before  you  read  them,  I  want  to 
ask  you  one  question.  Where  is  that  number  on  the 
refrigerator?  Is  that  on  the  refrigerator  proper, 
or  is  it  on  the  refrigeration  unit? 

A.  It  is  on  what  I  would  consider  to  be  the  re- 
frigeration unit. 

Q.  All  right.  Would  you  read  that  number  off 
again  ? 

A.  Model  JX-5,  style  number  9630150,  serial 
number  4218692. 
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Q.  Just  read  that  serial  number.  I  want  to  jot 
it  down  here.  A.     4218692. 

Q.  Now,  are  you  acquainted  with  the  construc- 
tion of  refrigerators  such  as  that,  Mr.  Norton "? 

A.     Not  a  great  deal,  no.   I  have  examined  them. 

Q.  Po  you  know  whether  or  not  that  refrigera- 
tion unit  is  an  interchangeable  part  in  there  that  can 
be  put  in  any  box  of  that  size  and  type? 

A.     No,  I  can't  say  whether  it  could  or  not. 

Q.  And  you  don't  know  whether  that  refriger- 
ator is  the  original  refrigerator — that  is,  the  box — 
is  the  one  in  w^hich  the  refrigeration  unit  came  in  ex- 
cept that  you  knew  that  it  was  in  there  at  the  time 
you  took  a  look  at  it?  A.     That's  right. 

Q.  Now,  after  your  second  conversation  wdth 
Mr.  and  Mrs.  Cutting,  did  you  ever  go  to  the  Cut- 
ting home  in  Anchorage? 

A.  At  the  time  of  the — At  any  time  after  the  first 
conversation  ? 

Q.  Yes.  I  will  just  reframe  that  question.  Did 
you  ever  go  to  the  Cutting  home? 

A.    Yes,  sir. 

Q.     When?  A.     On  December  6,  1945. 

Q.     What  time  of  day  was  it? 

A.  It  was — I  don't  have  it  noted,  but  it  was  after 
dinner,  I  would  say,  about  seven-thirty,  eight  per- 
haps. 

Q.     How  did  you  go  in? 

A.  Well,  Mr.  Cutting  was  with  us.  We  went  in 
with  him. 


United  States  of  America  201 

(Testimony  of  Hugh  C.  Norton.) 

Mr.  Arencl:  Your  Honor,  we  object  to  further 
questions  of  this  witness  as  to  what  happened  at 
the  Cuttins:  home  on  December  6,  1945.  Mr.  Baskin 
has  gone  into  this  already.  It  [203]  would  take  up 
needless  time  of  the  court  and  jury,  and  besides  this 
witness  did  not  testify  on  direct  examination  as 
to  any  visit  to  the  Cutting  home  on  December  6, 
1945. 

The  Court:  You  object  on  the  ground  that  it  is 
not  cross-examination  ? 

Mr.  Arend:  It  is  not  proper  cross-examination, 
your  Honor. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Taylor)  :  Mr.  Norton,  did  you  ever 
go  down  to  the  City  dump  to  see  if  you  could  find 
the  washing  machine  that  Mr.  Cutting  had  pur- 
chased from  Mr.  O'NeiH 

A.     The  City  dump  in  Fairbanks? 

Q.     Yes. 

A.     No,  I  was  not  in  Fairbanks. 

Q.     Do  you  know  whether  Mr.  Baskin  did? 

A.     No,  I  don't  know.    I  hardly  think  he  did. 

Q.  And  did  you  see  the  dishes,  and  the  waffle 
iron,  and  the  toaster  that  Mr.  O'Neil  sold  to  Mr.  and 
Mrs.  Cutting? 

A.     Well,  you  say  Mr.  O'Neil  sold  them.   I  don't' 
think  he  did.    I  saw 

Q.  (Interposing):  As  stated  in  Mr.  Cutting's 
typewritten  statement.  A.     Yes,  I  did. 

Q.     You  saw  a  waffle  iron? 

A.     Yes,  sir.  [204] 

Q.     And  a  toaster?  A.     Yes,  sir. 


202  Percy  James  Cutting  vs. 

(Testimony  of  Hugh  C.  Norton.) 

Q.  And  I  believe  you  found  them  in  the  refrig- 
erator, were  they  not "?  A.     Yes,  sir. 

Q.     Did  you  see  any  dishes,  any  dishes  in  there? 

A.^  Yes.  There  were  some  glasses  in  there,  and 
I  can't  recall  whether  there  were  any  Mexican  dishes 
or  notv  I  don't  have  them  listed,  and  it  was  over 
a  year  ago.   I  don't  remember,  I  am  sure. 

Q.  Your  memory  would  be  a  little  hazy  in  that 
length  of  time  ? 

A.  In  that  regard,  well,  yes.  Dishes  certainly 
wouldn't  be  government  property,  and  I  wouldn't 
be  concerned  with  them. 

Q.  Mr.  Norton,  do  you  know  w^hether  or  not  the 
serial  number  that  you  have  read  off  there  is  the 
same  serial  number  as  shown  in  the  Indictment  in 
this  case  ? 

A.  I  don't  know  about  that.  This  is  the  same 
as  on  the  refrigerator.  I  have  not  seen  the  Indict- 
ment. 

Mr.  Taylor:     That  is  all,  Mr.  Norton. 

Mr.  Arend:     That  is  all. 

(Witness  excused.)  [205] 

JOHN  J.  BUCKLEY 

called  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn  by  the  clerk  of  the  court, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.     State  your  name,  please. 
A.     John  J.  Buckley. 
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Q.  You  are  the  chief  deiouty  marshal  for  the 
Fourth  Division  of  Alaska,  are  you  not? 

A.     Yes,  sir. 

Q.  Mr,  Buckley,  are  you  acquainted  with  Jo- 
seph Lymp? 

A.     I  don't  know  the  man,  no.   I  know  who  he  is. 

Q.  Do  you  know  whether  he  has  ever  resided  in 
this  vicinity? 

A.  He  resided  in — I  wouldn't  say  in  this  vicin- 
ity, but  he  has  a  camp  at  a  place  called  Monument 
Point  on  the  Tanana  River  about  thirty  or  forty 
miles  west  of  Fairbanks. 

Q.     Do  you  know  where  he  is  now? 

A.     I  have  learned  today  where  he  is,  yes. 

Q.     Where  is  he?  A.     In  Portland,  Oregon. 

Q.  Have  yon  had  a  subpoena  for  him  to  testify 
in  this  case?  A.     Yes,   sir. 

Q.     Have  you  been  able  to  serve  that  subpoena? 

A.     I  have  not  been  able  to  serve  it,  no.  [206] 

Q.  And  3^ou  just  learned  today  that  he  is  in  Port- 
land, Oregon? 

A.  This  morning  we  learned  that  he  is,  in  Port- 
land, Oregon. 

Mr.  Arend:     That  is  all. 

Cross-Exami  nation 
By  Mr.  Taylor: 

Q.  How  long  have  you  had  this  subpoena,  Mr. 
Buckley? 

A.     Oh,  I  guess  we  have  had  it  over  a  month.      ' 


204  Percy  James  Cutting  vs. 

(Testimony  of  John  J.  Buckley.) 

Q.  Had  you  made  a  search  of  the  records  of  the 
transportation  companies  to  see  if  Mr.  Lymp  had 
gone  outside? 

A.  No,  we  hadn't.  We  supposed  until  this  morn- 
ing that  he  was  at  Monument  Point,  and  we  had 
asked  two  or  three  of  the  airplane  companies,  when 
they  were  flying  over  that  way,  to  find  out  whether 
they  could  land,  and  none  of  them  had  reported  that 
they  could  land  there.  We  tried  to  get  dowm  there 
by  boat,  and  no  one  would  take  us  down  there,  be- 
cause they  were  sure  they  couldn't  get  over  the  low 
water. 

Q.  Is  Monument  Point  down  on  the  Tanana 
River? 

A.  Yes,  it  is  about  thirty,  forty  miles  down  the 
Tanana  River  from  Fairbanks. 

Mr.  Taylor :     That  is  all,  Mr.  Buckley. 

Mr.  Arend:     That  is  all.    The  Government  rests. 

(Witness  excused.)  [207] 

Mr.  Taylor:  If  the  Court  please,  at  this  time  we 
would  like  to  move  for  a  judgment  of  dismissal  as 
to  Count  I  in  the  Indictment  upon  the  grounds  that 
there  isn't  sufficient,  or,  that  there  is  no  proof  that 
the  property  described  in  there  is  property  of  the 
United  States  government,  and  the  further  ground 
that  the  allegations  therein  do  not  constitute  a 
crime. 

We  make  the  same  motion  as  to  Count  II,  for 
judgment  of  dismissal,  upon  a  total  failure  of  proof ; 
that  there  is  no  testimony  in  this  case  and  it  hasn't 
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been  shown  that  this  property  is  the  property  of  the 
United  States  of  America.  There  is  nothing  in  the 
record  to  show  that  it  is  United  States  government 
property. 

And  particularly  as  to  Count  II,  I  wish  to  call  the 
Court's  particular  attention  to  the  serial  number 
of  the  refrigeration  unit  is  entirely  different  to  the 
serial  number  as  alleged  in  the  Indictment. 

The  Court:  It  wasn't  admitted  in  evidence  any- 
way, the  refrigerator. 

Mr.  Taylor:  Well,  consequently,  then,  Count  II 
would  necessarily  have  to  be  dismissed? 

The  Court:  Make  your  motion  and  your  argu- 
ment. 

Mr.  Taylor:  If  your  Honor  please,  I  just  made 
the  motion. 

The  Court:  And  let  the  District  Attorney  make 
a  reply. 

Mr.  Berrett:  Your  Honor,  we  wish  to  resist  the 
motion  [208]  as  to  both  counts,  the  two  motions,  if 
they  are  separate  motions.  As  to  Count  I,  counsel 
seems  to  base  his  contention  that  Count  I  should  be 
dismissed  on  the  grounds  that  the  government  had 
failed  to  establish  government  ownership  of  the 
range  in  question.  I  wish  merely  to  refer  to  the 
testimony  of  Captain  Coleman  who  testified  that  this 
particular  range  was  assigned  to  him  as  government 
})r<)[)erty,  and  the  plaintiff's  exhibit  A  is  a  memo- 
randum leceipt  for  such  consignment  of  the  range 
in  question  to  Captain  Coleman. 

As  to  the  motion  to  dismiss  Count  IJ,  the  testi- 
mony has  been  that  the  refrigerator  has  no  serial 
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number  plate  upon  it,  the  i^late  having  been  re- 
moved, so  that  as  to  the  refrigerator — it  is  what  we 
might  refer  to  as  the  refrigerator  cabinet — there 
remains  merely  the  description  in  the  complaint  of 
one  Westinghouse  refrigerator,  the  personal  prop- 
erty of  the  United  States.  It  is  true  that  in  the  com- 
plaint, in  order  to  further  identify  what  was  taken, 
what  is  known  as  the  refrigeration  miit  is  de- 
scril^ed,  the  refrigeration  unit  being  an  interchange- 
able part  of  the  refrigerator  and  installed  sepa- 
rately— that  is,  a  new  unit  may  be  installed  into 
an  old  refrigerator  shell — so  that  this  becomes  only 
a  part  of  the  proj^erty  described  in  the  complaint, 
in  the  indictment,  in  Count  II.  Now,  in  this  par- 
ticular matter  as  to  the  refrigeration  unit,  the  tes- 
timony of  the  witnesses  has  been  that  the  particular 
refrigeration  unit  now  in  this  [209]  refrigerator 
shell,  or  cabinet,  is  of  the  same  model  and  style,  but 
there  was  a  discrepancy  in  one  of  the  numbers  as 
to  the  serial  number  upon  the  plate.  Evidently, 
there  was  some  error  in  drawing  up  the  complaint 
on  the  part  of  the  United  States  Attorney.  How- 
ever, your  Honor,  I  would  like  to  draw  attention  to 
the  rules  in  regard  to  variance  between  pleadings 
and  proof  in  regard  to  the  description  of  an  object. 
The  Court:  Ordinarily  the  jury  is  excused  be- 
fore the  motion  is  made,  and,  as  long  as  this  is  going 
to  be  a  long  argument,  we  will  excuse  the  jury  imtil 
tomorrow  morning  at  ten  o'clock.  Remember,  la- 
dies and  gentlemen  of  the  jury,  do  not  discuss  the 
case  even  among  yourselves,  or  permit  anyone  to 
discuss  it  in  your  presence.    Keep  your  mind  free 
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from  any  opinion  until  the  case  is  finally  submit- 
ted to  you.  You  are  excused  now  until  ten  o'clock 
tomorrow  morning. 

(Thereupon  the  members  of  the  jury  left  the 
courtroom.) 

(Argument  was  presented  by  comisel  for  the 
plaintiff  and  counsel  for  the  defendant.) 

The  Couit:  The  motion  as  to  the  second  comit 
is  granted,  and  it  is  dismissed.  I  meant  the  motion 
for  an  acquittal  as  to  the  second  count  is  granted, 
and  I  will  deny  it  as  to  the  first  count. 

Mr.  Arend:  Your  Honor,  will  the  jury  be  so  in- 
formed in  the  morning.  I  think  it  would  be  of  help 
to  them  to  knovr  we  are  proceeding  only  on  Count  I. 

The  Court:  Yes,  I  think  so.  And  the  marshal 
can  remove  the  refrigerator  and  the  box  that  it  came 
in  and  the  things  that  were  in  it  from  the  court- 
room.   You  understand  what  is  to  be  removed? 

The  Marshal:     Yes,  sir. 

The  Court:  The  court  is  adjourned  until  ten 
o'clock  tomorrow  morning. 

(Thereupon  court  was  adjourned  until  ten 
o'clock  a.m.,  November  14,  1946,  at  which  time 
it  was  duly  reconvened.  All  members  of  the 
jury  were  present.) 

The  Court:  Are  coimsel  ready  to  proceed  with 
the  trial  of  this  case  of  the  United  States  vs.  Cut- 
ting ? 

Mr.  McCutcheon:     Yes,  your  Honor. 

Mr.  Arend:     Yes. 
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Mr.  Taylor:  Has  the  Government  rested,  your 
Honor  ? 

Mr.  Arend:     Yes,  your  Honor. 

Mr.  Taylor:     Call  the  United  States  Attorney. 

Mr.  Arend :  I  reserve  the  right  to  argue  the  case, 
your  Honor. 

'My.  McCuteheon:     Yes,  we  stipulate  that.  [211] 

HARRY  O.  AREND 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  McCuteheon: 

Q.  Mr.  Arend,  you  have  heard  the  testimony  of 
Mr.  Hall  on  the  witness  stand  that  he  had  never  dis- 
cussed the  case  with  you  at  any  time.  Now,  we  are 
wondering  if  that  statement  was  true  or  false. 
Was  it? 

A.  I  have  discussed  the  case  with  him;  that  is, 
to  the  extent  that  I  have  asked  him  his  story. 

Q.  Well,  that  is  enough.  Now,  Mr.  Hall  then 
lied  when  he  said  he  had  not  discussed  the  case  with 
you,  didn't  he*?  Answer  "yes"  or  "no."  Just  "yes" 
or  "no." 


I?) 


A.     I  can't  answer  that  "yes"  or  "no. 
Q.     You  can't  answer  that  "yes"  or  "no?' 
A.     I  don't  know  what  was  in  his  mind.    You 
didn't  go  into  it  very  thoroughly  with  him,  the  mat- 
ter of  what  you  meant  with  "discuss  the  case." 
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Q.  You  understood  what  we  meant,  didn't  you? 
Bid  you? 

A.     I  think  I  understood  what  you  meant. 

Q.  Well,  do  you  think  that  the  question  was  put 
in  a  fair  and  clear  manner  ? 

A.  No,  I  don't.  Personally,  I  think  the  way  you 
put  the  question [-12] 

Mr.  Taylor  (Interposing) :  If  the  Court  please, 
we  object  to  any  personal  opinions  on  it  from  the 
District  Attorney. 

The  Court :  I  think  he  is  entitled  to  explain  what 
he  means. 

Mr.  McCutcheon :  Yes,  he  is,  your  Honor,  but  the 
explanation  must  follow  the  question;  isn't  that 
correct  ? 

The  Court:  Well,  it  should  be  called  for  by  the 
question.  I  think  he  is  entitled  to  explain  what  he 
means. 

A.  In  my  experience  in  examining  witnesses,  I 
have  found  that  when  that  question  is  asked,  they 
immediately  think  that  you  are  trying  to  discover 
whether  or  not  someone  else  suggested  certain  an- 
swers to  the  witness  for  him  to  use  on  the  witness 
stand,  and,  naturally,  their  reaction  is,  "No,  I 
didn't  do  anything  like  that;  I  didn't  discuss  it 
with   him." 

Q.  So,  then,  you  mean  to  say  that  Mr.  Hall's 
natural  reaction  was  to  lie?  You  mean  that  that 
was  his  natural  reaction? 

A.     I  don't  know  about  that.  T  can't  answer  that. 

Mr.  McCutcheon:  Was  there  any  cross-exami- 
nation ? 
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Cross-Exaniination 
By  Mr.  Berrett: 

Q.     Mr.  Arend 

Mr.  Berrett:  I  wonder,  for  the  benefit  of  the 
record,  if  the  reporter  would  read  from  the  record 
the  questions  that  were  put  to  Mr.  Hall  in  this 
regard?  [213] 

The  Court:  No,  I  don't  think  that  is  a  proper 
method  of  examination. 

Q.  (By  Mr.  Berrett) :  Mr.  Arend,  do  you  re- 
call the  question  of  counsel  to  Mr.  Hall  as  asking 
him  whether  or  not  he  had  been  told  by  you  what  to 
say  on  the  stand'? 

A.  That  sort  of  statement  was  never  put  to  Mr. 
Hall  while  he  was  on  the  witness  stand,  as  I  re- 
member it. 

Q.  Did  you  at  any  time  tell  him  what  to  say 
when  he  would  be  called  on  the  stand? 

A.     I  did  not. 

Mr.  Berrett :     That  is  all. 

Mr.  McCutcheon:     That  is  all. 

Mr.  Taylor:  If  the  Court  please,  I  would  like 
to  excuse  Mr.  Arend  at  this  time  for  the  purpose 
of  recalling  him  on  another  matter  later,  on  some- 
thing we  will  connect  up  later. 

Mr.  Arend:     No  objection. 

(Witness  excused.)  [214] 
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STANLEY  D.  BASKIN 
called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  previously  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.  ^Ir.  Baskin,  you  were  the  Federal  Bureau  of 
Investigation  agent  at  Fairbanks  during  the  inves- 
tigation of  the  disappearance  of  the  stove  and  re- 
frigerator at  Ladd  Field?  A.     I  was. 

Q.  And  you  were  in  commimication  with  the 
Federal  Bureau  of  Investigation  agent  at  Anchor- 
age, Alaska,  Mr.  Norton?  A.    Yes. 

Q.  Will  you  state  whether  or  not  you  had  ever 
received  any  communication  from  Mr.  Norton  re- 
garding Mr.  O'Neil,  M.  W.  O'Neil? 

A.     Yes,  I  did. 

Q.  And  following  that  commimication,  did  you 
ever  make  any  search  or  investigation  as  to  the 
whereabouts  of  Mr.  O  'Neil  ? 

A.     Now,  that  is  M.  W.  O'Neil? 

Q.     M.W.  O'Neil?  A.     Yes,  I  did. 

Q.  What  was  the  extent  of  that  search,  Mr. 
Baskin  ? 

A.  I  inquired  at  the  personnel  office  at  Ladd 
Field,  the  L^nited  States  employment  service  at 
Fairbanks,  the  Marshal's  office,  the  police  depart- 
ment, and  the  hotels.  [215] 

Q.     Did  you  make  any  further  investigation? 

A.  I  i-e viewed  the  telephone  directory,  and  I 
don't — yes,  I  inquired  from  the  power  department 
of  the  Northern  Commercial  Company. 
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Q.  Did  you  search  the  records,  or  have  the  rec- 
ords of  the  transportation  companies  searched? 

A.  I  searched  some  of  them;  that  is,  the  Alaska 
Airlines  and  Pan  American  Airways.  I  did  inquire 
there  for  about — oh,  about  six  months  prior  to — 
well,  from  around  April  through  December  of  1945. 

Q.  Did  you  make  any  search  of  the  city  clerk's 
office  or  the  licensing  office  who  issues  driver's 
licenses  1 

A.  No,  I  don't  think  I  did  inquire  at  the  city 
clerk's  office. 

Q.  Mr.  Baskin,  did  you  ever  see  the  statement 
of  Mr.  Cutting  which  was  made  before  Mr.  Norton 
at  Anchorage? 

A.     I  never  saw  the  original  statement,  no. 

Q.  Mr.  Norton  never  showed  you  that  state- 
ment? A.     No,  I  never  saw  it. 

Q.     Have  you  ever  read  it  ? 

A.     No.   Well 

Q.  (Interposing)  :  Did  Mr.  Norton  ever  direct 
you  or  suggest  to  you  to  make  a  search  of  the 
garbage  dump  out  here  to  see  if  a  washing  machine, 
which  he  stated  had  been  thrown  away,  could  be 
found  out  there?  A.     No.  [216] 

Q.     You  made  no  search  for  that? 

A.     I  did  not. 

Mr.  Taylor:     That  is  all,  Mr.  Baskin. 

Mr.  Arend:     No  cross-examination. 

(Witness  excused.)   [217] 
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AUDREY  CUTTING 
called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Will  you  please  state  your  name? 

A.     Mrs.  Audrey  Cutting. 

Q.     Where  do  you  reside,  Mrs.  Cutting? 

A.     Anchorage,  Alaska. 

Q.  And  are  you  the  wife  of  the  defendant,  Percy 
James  Cutting?  A.     I  am. 

Q.  How  long  have  you  and  Mr.  Cutting  been 
married?  A.     A  little  over  a  year. 

Q.    And  where  were  you  married? 

A.     Fairbanks,  Alaska. 

Q.  How  long  have  you  resided  in  the  Territory  of 
Alaska,  Mrs.   Cutting? 

A.     Just  about  five  years. 

Q.     And  where  has  that  residence  been  in  Alaska  ? 

A.  Well,  it  has  been  in  both  Anchorage,  Nome, 
and  Fairbanks. 

Q.  And  what  has  been  your  occupation  prior  to 
your  marriage  to  Mr.  Cutting  ? 

A.  Well,  I  was  a  clerk  in  the  purchasing  depart- 
ment of  the  Engineers  at  Fort  Richardson,  and  I 
was  a  vocalist.  [218] 

Q.     What  was  that? 

A.     A  vocalist,  a  singer. 

Q.     Oh,  yes. 
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A.  And  I  was  secretary  to  the  District  Attorney 
at  Nome,  and  the  court  reporter  to  the  Honorable 
Judge  Morrison  at  Nome. 

Q.  And  when  did  you  come  to  Fairbanks "?  When 
did  you  take  up  your  residence  at  Fairbanks,  Mrs. 
Cutting  ? 

A.     I  took  up  my  residence  here  in  1944. 

Q.  And  what  was  your  name  prior  to  your  mar- 
riage to  Mr.  Cutting?  A.     Audrey  Henderson. 

Q.  Henderson.  Now,  did  you  ever  engage  in  any 
business  here  in  Fairbanks? 

A.  Yes,  I  did.  I  had  the  Mt.  McKinley  Ice 
Cream  Company. 

Q.     When  did  you  start  that,  Mrs.  Cutting? 

A.     In  the  year  1945. 

Q.  And  when  did  you — Have  you  still  got  that 
business?  A.     I  sold  it  to  Mr.  Murton. 

Q.     And  when  was  that  sale  made? 

A.     In  October  of  1945. 

Q.  Now,  where  is  that  business  located,  Mrs.  Cut- 
ting ? 

A.  It  is  located  in  the  Moose  Hall  on  Second 
Avenue. 

Q.  And  did  you  have  a  lease  on  that  building,  or 
a  part  of  it?  A.     Yes,  I  did. 

Q.  What  particular  portion  of  the  building  did 
you  have  leased,  Mrs.  Cutting?  [219] 

A.  Well,  I  would  say  the  front  third  of  the 
building. 

Q.    And  what  street  did  that  face  on? 

A.     On  Second. 
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Q.     How  many  floors  did  you  have  leased? 

A.     Two  floors :  the  ground  floor  and  upstairs. 

Q.  And  what  was  on  the  ground  floor,  Mrs.  Cut- 
ting? 

A.  The  IMt.  McKinley  Ice  Cream  Company  was 
on  the  ground  floor. 

Q.  Could  you  state  whether  or  not  you  sublet 
any  part  of  the  ground  floor  to  any  other  person  ? 

A.  Yes.  I  sublet  a  part  of  the  ground  floor  to 
Mr.  Mears  who  was  my  partner  in  the  ice  cream 
business  foi'  a  refrigeration  shop,  and  then  I  also 
sublet  another  portion  to  Mr.  Andrew  T.  Hall  for 
an  electrical  shop. 

Q.     And  what  was  in  the  upstairs,  Mrs.  Cutting? 

A.  Well,  I  had  an  apartment  upstairs,  but  that 
is  all. 

Q.  Was  the  apartment  up  there  at  the  time  that 
you  took  this  building?  A.     No. 

Q.     This  part  of  the  building? 

A.     No,  it  wasn't. 

Q.     It  was  constructed  after  you  took  the  lease? 

A.     That's  right. 

Q.  Now,  how  did  you  have  your  apartment  fur- 
nished, Mrs.  Cutting?  What  did  you  have  in  your 
apartment  ? 

A.  Well,  I  had  the  ordinary  furniture  that  or- 
dinary people  woidd  have.  [220] 

Q.  Would  you  state  to  the  jury  what  that  furni- 
ture consisted  of? 

A.  Well,  the  front  room  had  a  davenport  and 
chairs  and  coffee  table  and  lamp.    Both  bedrooms 
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had  two  bedroom  sets,  and  the  kitchen  had  a  break- 
fast nook,  a  breakfast  table  and  two  benches. 

Q.  Did  you  have  a.  refrigerator  in  your  apart- 
ment ? 

A.     No,  I  never  had  a  refrigerator. 

Q.  What  kind  of  a  cooking  miit  did  you  have  in 
there,  Mrs.   Cutting? 

A.  Well,  I  had  a  two-burner  electric  plate  sit- 
ting on  a  little  table. 

Q.  Is  that  the  cooking  miit  you  had  during  all 
of  the  time  that  you  were  in  that  apartment? 

A.     That's  right. 

Q.  When  did  you  move  away  from  that  apart- 
ment, Mrs.  Cutting? 

A.     Shortly  after  the  first  of  November. 

Q.     What  year?  A.     1945. 

Q.  And  at  any  time  prior  to  that  did  you  have 
an  electric  range  such  as  shown  over  there? 

A.     No. 

Q.  At  any  time  while  you  had  that  lease,  Mrs. 
Cuttuig,  did  you  have  a  range  similar  to  that  stored 
in  that  building A.     No. 

Q.     upstairs?  A.     No. 

Q.  Now,  what  was  your  husband's  occupation 
at  the  time  you  were  married? 

A.  He  was  the  superintendent  of  the  post  engi- 
neers at  Mile  26. 

Q.  And  when  did  he  start  on  that  job,  do  you 
know?  A.     It  was  the  spring  of  1944. 

Q.     And  when  did  he  terminate  that  position? 

A.     In  October  of  1945. 
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Q.  And  why  did  he  terminate  that  position,  Mrs. 
Cutting? 

A.  Well,  he  was  given  an  advancement  and 
transferred  to  Fort  Richardson. 

Q.  And  do  you  remember  the  date,  or  approxi- 
mately the  date  that  he  first  went  to  Fort  Rich- 
ardson "? 

A.     Well,  it  was  the  latter  part  of  October. 

Q.     Of  1945?  A.     That  is  correct. 

Q.     And  did  he  return  to  Fairbanks  after  that? 

A.  No,  not  after  he  was  finally  transferred. 
First  he  made  the  arrangements  on  the  position, 
and  then  he  came  back  here  and  had  a  clearance 
and  then  went  back  to  Fort  Richardson,  and  that 
all  took  place  in  October. 

Q.  How  long  prior  to  that  had  you  and  Mr. 
Cutting  married?  What  did  you  say  was  the  date 
of  your  marriage?  A.     It  was  in  October. 

Q.  Then  it  was  the  latter  part  of  October  that 
Mr.  Cutting  went  [222]  to  Fort  Richardson  to  take 
up  his  duties  down  there  ?  A.     That  is  correct  ? 

Q.  And  what  was  the  date — I  forget  the  date 
that  you  said  you  sold  to  Mr.  Murton. 

A.  We  sold — rather  I  sold — Mr.  Mears  and  my- 
self sold  the  ice  cream  factory  to  Mi*.  Murton  on 
the  first  of  October,  but  Mi\  Murton  did  not  actually 
take  possession  of  the  place  until  the  first  of  Novem- 
ber,  1945. 

Q.  Then  after  Mr.  Cutting  went  to  Anchorage, 
did  you  later  go  to  Anchorage? 

A.     That  is  correct. 
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Q.  And  what,  if  anything,  did  you  take  with 
you  to  Anchorage,  Mrs.  Cutting'? 

A.     Well,  I  took  all  of  our  household  possessions. 

Q.  Among  those,  what  was  the  23rincipal  articles 
among  those  household  possessions'? 

A.  Well,  I  didn't  take  any  of  the  furniture.  I 
let  Mr.  Murton  have  the  furniture,  but  I  took  all 
of  our  blankets  and  bedding,  and  we  had  purchased 
an  electric  range  and  refrigerator  the  first  of  Sep- 
tember, and  I  had  had  that  packed,  and  we  took 
that  with  us. 

Q.  Where  was  that  refrigerator  kept,  Mrs. 
Cutting? 

A.  I  stored  it  in  the  passageway.  We  had  a 
good  deal  of  storage  there  between  Mr.  Mears  and 
myself,  and  there  was  only  room  for  this  refrig- 
erator in  this  passageway.  [223] 

Q.     And  where  was  the  electric  range  stored? 

A.  The  electric  range  was  stored  in  the  back 
there  of  the  Schmidt  building  where  Mr.  and  Mrs. 
Schmidt  lived. 

Q.  How  long  had  you  had  that  electric  range 
and  refrigerator,  Mrs.  Cutting? 

A.  Well,  as  I  said,  we  purchased  that  the  first 
of  September,  1945. 

Q.     And  who  had  you  purchased  it  from? 
,  A.     From  a  Mr.  O'Neil. 

Q.     Do  you  remember  his  initials  ? 

A.     Yes.   M.  W.  O'Neil. 

Q.  And  would  you  state  whether  or  not  there 
were  any  other  articles  that  were  purchased  at  the 
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time  that  you  purchased  the  refrigerator  and  the 

electric  range? 

A.  Well,  we  purchased  a  washing  machine  and 
Mexican  dishes  and  waffle  iron. 

Q.     What  make  of  a  refrigerator  was  it? 

A.     It  was  a  Westinghouse. 

Q.    And  what  make  of  a  range  was  it? 

A.     Westinghouse. 

Q.  Do  you  know  the  year  model  of  the  electric 
range,  Mrs.  Cutting  ? 

A.  No,  I  don't.  It  wasn't  a  new  model,  that  I 
know. 

Q.  Would  you  take  a  look  at  that  range,  Mrs. 
Cutting,  and  state  whether  or  not  that  was  the 
range  purchased  by  you?  [224] 

A.     Well,  that  is  not  the  range  that  we  purchased. 

Q.  Why  do  you  state  that  that  is  not  the  range 
that  was  purchased  by  you? 

A.  Because  in  the  first  place  the  oven  was 
raised;  it  was  an  old-fashioned  type. 

Q.  Would  you  just  step  over  there  and  illus- 
trate to  the  jury  the  construction  of  the  range  that 
you  purchased  from  Mr.  O'Neil?  Step  to  one  side 
there  and  just  show  how  the  range  hood  was. 

A.  Well,  if  this  had  legs,  I  could  show  better. 
It  wasn't  sitting  this  high.  The  oven  was  way  up. 
There  were  four  burners.  The  oven  was  up,  and 
there  wasn't  any  place  underneath  to  store  any- 
thing. This  has  a  storage  compartment,  but  that 
isn't  it.     There  wasn't  any  storage  compartment. 
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Q.  Well,  you  may  resume  your  seat,  Mrs. 
Cutting, 

(The  witness  returned  to  the  witness  stand.) 

Q.  Now,  you  mean,  then,  that  the  oven  was  built 
a-bove  the  general  level  of  the  burners? 

A.     That's  right. 

Q.    When  did  you  first  see  Mr.  O'Neil? 

A.  Well,  Mr.  O'Neil  was  sort  of  an  infrequent 
purchaser  of  ice  cream,  as  most  people  come  in  and 
buy  ice  cream  every  now  and  then;  that  is  the  way 
he  was.    I  don't  know  who  he  was. 

Q.  Did  you  know  his  name  prior  to  the  time 
that  you  purchased  the  electric  range  from  him? 

A.     No,  I  did  not.   [225] 

Q.  And  about  what  was  the  date  that  you  pur- 
chased that?  A.     About  the  first  of  September. 

Q.  And  would  you  state  to  the  jury  just  what 
negotiations  you  had  leading  up  to  the  purchase  of 
this  equipment  that  you  have  described? 

A.  It  would  seem  that  everyone  knew,  I  suppose, 
that  my  husband  and  I  were  planning  on  getting 
married,  so  naturally  we  were  looking  for  furniture 
and  household  things,  and  I  had  mentioned  to  sev- 
eral of  my  friends  that  if  they  possibly  would  ever 
find  an  electric  range  or  refrigerator  or  knew  of 
anyone  that  wanted  to  sell  one  to  please  let  us  know. 
Well,  Mr.  O  'Neil  came  in  every  so  often  and  bought 
ice  cream,  and  one  day  he  said  to  me,  he  said,  "I 
have  some  household  furniture  for  sale,  and  I  have 
a  washing  machine  and  electric  range  and  refrig- 
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era  tor  for  sale,"  and  he  said,  ''Would  you  like  to 
buy  it";  and  I  said,  "Well,  I  would  want  to  see  it 
first,  but,"  I  said,  "so  far  as  the  furniture  is  con- 
cerned, we  just  bought  our  furniture,  but  if  you 
will  bring  the  range  and  refrigerator  and  washing 
machine  here,  and,  if  it  is  anything  at  all,  why, 
we  would  like  to  buy  it;"  and  he  says,  "All  right." 
He  says,  "I  already  have  it  on  a  truck,"  he  says; 
"I  was  planning  on  going  to  Anchorage,  and,  if 
I  don't  sell  the  furniture  here,  I  want  i.o  sell  it 
there,"  and  he  says,  "I  will  bring  it  around  tomor- 
row night."  Well,  we  waited  the  next  night,  but 
he  didn't  come.  Then  finally  he  came  on  Saturday 
night.  [226] 

Q.  And  about  what  time  did  he  arrive  there, 
Mrs.  Cutting'? 

A.  Well,  it  was  after  nine  o'clock  in  the  eve- 
ning, because  I  remember  we  had  just  finished 
making  ice  cream. 

Q.     And  did  he  have  these  things  on  the  truck? 

A.     Yes,  he  did. 

Q.     And  what  happened  then? 

A.  Well,  Sandy  and  I  were  there,  and,  liatuTally, 
I  left  it  in  his  hands  mostly,  because  I  X\'an'tfe'd  him 
to  check  particularly  on  the  mechanism,  jind  I  felt 
that  he  knew  more  about  it  than  I  did,  so  I  let 
him  negotiate  with  Mr.  O'Neil. 

Q.  And  were  you  pi-esent  at  the  time  of  tliose 
negotiations?  A.     Yes,    I    was. 

Q.     What  was  the  result  of  those  negotiations? 

■  ■/'  '..I".  '"■ 
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,  A.  Well,  we  decided  to  purchase  it,  but  Mr. 
O'Neil  said  that  he  was  leaving  that  evening  for 
Anchorage,  and,  if  we  could  pay  him  in  cash ;  v/ell, 
he  didn't  have  the,  or  Sandy  didn't  have  the  whole 
full  $300.00,  so  I  loaned  the  $115.00  to  make  up 
the  purchase  price  on  it. 

Q.     And  then  what  did  you  do? 

A.  I  asked  him  if  he  could  give  us  a  bill  of  sale 
on  the  range  and  refrigerator  and  washing  machine, 
and  he  said,  yes,  he  could,  so  I  drew  up  one. 

Q.     Did  he  give  you  a  bill  of  sale? 

A.     I  drew  the  bill  of  sale  up. 

Q.  I  hand  you  a  piece  of  paper,  Mrs.  Cutting. 
Will  you  state  what  that  is?  [227] 

A.     That  is  a  bill  of  sale. 

Q.     Who  is  it  signed  by?  A.     Mr.  O'Neil. 

Q.    What  is  the  initials?  A.     M.  W. 

Mr.  Taylor :  May  I  have  that  marked  for  identi- 
fication ? 

(Thereupon  a  Bill  of  Sale,  dated  September 
1,  1945,  was  marked  by  the  clerk  of  the  court 
as  Defendant's  Identification  A  and  is  m  words 
and  figures  as  foUows:) 

"Bill  of  Sale 

"That  for  the  consideration  of  $300.00  (three 
hundred  dollars),  M.  W.  O'Neil  of  Fairbanks, 
Alaska,  sold  to  P.  J.  Cutting,  the  following  items 
p  f  househol  d  items : 

"One  Westinghouse  Electric  Range, 

"One  Montgomery  Ward  Washing  Machine, 
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"One  Westinghouse  Refrigerator, 

"One  AVaffle  Iron, 

"And  One  Set  of  Mexican  Pottery  Dishes. 

"M.  W.  O'Neil  assigns  all  interest  of  said  goods 
and  further  claims  that  household  goods  are  clear 
of  any  indebtedness. 

"Dated  this  First  of  September,  1945,  in  Fair- 
banks, Alaska. 

"Signed    M.  W.  O'Neil 

Bellingham,  Wash  Gen  Del 

"Witnessed  Audrey  Henderson" 

Q.  And  you  state  that  this  is  the  bill  of  sale 
that  was  given  you  on  the  CA^ening  of  the  day  that 
you 

A.     (Interposing):     That's  right. 

Q. purchased  the  articles'? 

A.     That's  right. 

Mr.  Taylor:  If  the  Court  please,  we  would  like 
to  offer  this  in  evidence. 

Mr.  Arend:  Your  Honor,  we  object  to  it.  1 
don't  believe  that  this  party  who  has  signed  the 
name  has  been  sufficiently  identified  to  even  estab- 
lish that  there  is  such  a  man  or  that  this  is  his 
signature. 

The  Court:  Objection  overruled.  It  may  be 
admitted. 

(Thereupon  Defendant's  Identification  A 
was  marked  as  Defendant's  Exhibit  Np.  1  by. 
the  clerk  of  the  court.) 
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Q.     Would  you  read  that  to  the  jury? 

(Thereupon    the    witness    read    Defendant's 
Identification  A  as  hereinabove  set  forth.) 

Q.  Now,  after  getting  that  bill  of  sale,  Mrs. 
Cutting,  what  was  done  with  the  refrigerator? 

A.  Well,  the  refrigerator  was  unloaded  there 
at  the  ice  cream  place  and  put  in  this  passageway. 
There  was  only  room  in  the  whole  place  just  in  this 
passageway. 

Q.     And  what  was  done  with  the  electric  range? 

A.  The  electric  range  was  taken  over  to  the 
Schmidt  building  and  stored  in  the  back  part.  [229] 

Q.  And  what  was  done  with  the  washing 
machine  ? 

A.     And  the  washing  machine  was  also  left  there. 

Q.  And  the  other  articles  that  are  mentioned  in 
the  bill  of  sale,  where  were  they  placed? 

A.  I  took  those  upstairs  with  me — the  dishes 
and  waifle  iron. 

Q.  Did  you  ever  use  the  refrigerator  in  the 
place  down  there,   Mrs.   Cutting? 

A.     No,  I  did  not. 

Q.  Did  you  ever  have  other  refrigeration  units 
in  the  ice  cream  parlor?  A.     That's  right. 

Q.     And  did  you  ever  use  the  range  upstairs? 

A.     No. 

Q.  Were  they,  either  of  them,  ever  installed  in 
the  building  or  the  ice  cream  company? 

A.     No. 
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Q.     What  did  you  do  with  the  washing  machine  ? 

A.  Well,  I  had  my  husband  look  the  washing 
machine  over,  because  it  was  an  old  type  of  wash- 
ing machine.  I  wanted  to  see  if  it  was  well  worth 
shipping.  He  said  it  wasn't,  because  there  was 
a  crack  in  the  tub,  and  it  couldn't  be  repaired, 
so  he  took  it  out  to  the  dirnip  and  dumped  it. 

Q.     Was  any  effort  made  to  repair  it? 

A.     No. 

Q.  You  just  stated  it  wasn't  worth  shipping. 
Had  you  any  plans  [230]  on  shipping  ilua  stuff 
some  place? 

A.  Well,  by  that  time  we  knew  that  he  was 
going  to  be  transferred  to  Anchorage.  There  had 
been  rumors  of  it. 

Q.  And  is  that  the  reason  that  you  didn't  set 
the  range  up  in  your  apartment? 

A.  That's  right,  because  I  had  offered  the  place 
for  sale  in  September. 

Q.  And  it  was  your  intention  to  move  the  refrig- 
erator and  stove  and  other  things  to  Anchorage? 

A.     That's  right. 

Q.  Mrs.  Cutting,  just  state  to  the  jury  what 
Mr.  Cutting's  physical  condition  was  at  the  time 
that  these  articles  were  purchased  from  Mr.  O'Neil? 

A.  Well,  Mr.  Cutting  doesn't  feel  very  well  at 
times,  and  I  know  that  he  can't  lift  anything. 

Q.  Just  state,  to  your  knowledge,  what  his  physi- 
cal condition  is.     What  is  the  matter? 

A.  Well,  he  has  five  broken  vertebrae  in  his 
back,  and  I  know  that  he  can't  stoop  over,  because 
I  have  had 
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Q.  (Inter]30sing)  :  Just  a  moment.  We  will  get 
into  that  later.    When  did  that  haj^pen? 

A.     That  happened  in  the  Gillam  wreck. 
■Q.  .  Mr.  Cutting  was  in  that  wreck? 

A.     That's  right. 

Q.     You  may  go  ahead  about  his  condition  then. 

A.  Aiid  as  a  result  of  the  Gillam  wreck,  he  had 
five  vertebrae  broken,  and  I  know  very  well  that — 
well,  it  is  hard  for  him  to  move  aroimd,  and  he 
can't  stoop  over,  and  he  can't  lift  things. 

Q.  Since  you  have  been  married,  have  you  ever 
seen  Mr.  Cutting  lift  any  heavy  objects'? 

A.     I  have  not. 

Q.  Would  it  be  possible  for  Mr.  Cutting  to  carry 
an  electric  range  or  refrigerator  up  a  stairway? 

A.     I  would  say  that  it  was  an  impossibility. 

Q.     What,  if  anything,  does  he  wear  for  his  back  ? 

A.  He  wears  a  support,  a  harness;  it  is  almost 
like  wearing  the  back  of  chair  strapped  to  him. 

Q.    What  is  it  made  out  of?  A.     Steel. 

Q.    And  does  he  wear  that  all  of  the  time  ? 

A.    He  does. 

Q.  And  without  that,  or  even  with  it,  it  is  im- 
possible for  him  to  lift  any  weights? 

A.     That  is  correct. 

Q.  You  have  seen  that  harness,  I  suppose,  Mrs. 
Cutting?  A.     Yes. 

Q.    Where  is  that  harness  now? 
..  A.. ,  ,It  is. on  Mr.  Cutting. 
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Q.  Now,  you  say  that  Mr.  Cutting  went  to 
Anchorage  in  the  [232]  latter  paii  of  October  to 
assume  his  duties  at  Anchorage? 

A.     That  is  correct.  '    ■ 

Q.     Is  that  at  Fort  Richardson? 

A.     That  is  correct.  ; : . 

Q.     And  what  position  did  ho  hold  there? 

A.  He  was  in  charge  of  operations  for  the  post 
engineers. 

Q.     And  did  you  go  down  there  later? 

A.     I  did. 

Q.  And  I  believe  you  stated  that  you  packtid 
up  all  of  your  equipment.  How  did  you  send  that 
down,  Mrs.  Cutting? 

A.     I  sent  it  down  in  an  N.  C.  truck. 

Q.  And  do  you  know  who  was  driving  that 
truck  ?  A.     Mr.  Hardy. 

Q.  And  did  you  pack  this  material,  this  equip- 
ment that  was  sent  down? 

A.  Well,  I  packed  all  of  the  household  items, 
with  the  exception  of  the  range  and  refrigerator. 

Q.     And  who  packed  those  ? 

A.     I  asked  Mr.  Hall  to  pack  them  for  me. 

Q.     And  did  he  do  it?  A.     He  did. 

Q.     Did  he  make  the  boxes  that  they  were  in? 

A.     That  is  correct. 

Q.     And  where  did  he  pack  them?    .,.,..  ■ 

A.  He  packed  the  refrigerator  in  the  ice  cream 
building,  and  the  [283]  range  in  the  Schmidt 
building. 
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Q.  Where  is  the  Schmidt  building  located,  Mrs. 
Cutting? 

A.  Well,  it  is  right  next  door  to  the  Glover's 
tire  shop  in  the  Pioneer  Hotel. 

Q.  And  is  that  the  building  that  is  occupied 
partly  by  the  Veterans  of  Foreign  Wars? 

A.     That's  right 

■Q.  And  you  stated  you  shipped  these  down  to 
Anchorage  by  Mr.  Hardy,  Leo  Hardy? 

A.     That   is   correct. 

Q.  Did  you  go  down  there  at  the  same  time, 
:  Mrs.  Cutting? 

A.  I  shipped  the  items  first,  and  then  I  left  a 
few  days  later  by  train. 

Q.  And  where  next  did  you  see  those  boxes  of 
equipment,  household  furnishings,  that  you  had 
sent  down? 

A.  They  were  on  the  truck  at  the  N.  C.  Com- 
pany. 

Q.     In  Anchorage  ?  A.     That  is  correct. 

Q.  Were  all  the  boxes  on  the  truck,  Mrs. 
Cutting?  A.    Yes,  they  were. 

Q.     And  was  that  in  the  N.  C.  store? 

A.    That  is  in  the  N.  C.  warehouse. 

Q.  And  how  long  after  you  got  to  Anchorage 
did  you  see  those  boxes  on  the  truck? 

A.  Well,  when  I  arrived,  I  asked  my  husband 
if  he  knew  if  they  [234]  had  arrived,  and  he  said, 
5  yes,  they  were  there,  and,  well,  I  didn't  see  them 
■  for  at  least  a  week. 
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Q.  And  did  you  go  to  this  warehouse  to  see 
them  ? 

A.  No.  I  went  there  with  my  husband  and  Mr. 
Fowler. 

Q.  And  what  did  you  do  at  that  time,  Mrs. 
Cutting,  if  anything? 

A.  Well,  we  moved  the  range  and  refrigerator 
out  of  the  truck  onto  a  truck  that  we  had  borrowed 
and  stored  it  at  Mr.  Fowler's  j^lace. 

Q.     Where  did  j^ou  store  it? 

A.     We  stored  it  at  Mr.  Fowler's  home. 

Q.  AVhy  did  you  store  those  articles  there,  Mrs. 
Cutting? 

A.  Well,  we  were — we  had  rented  a  place  at  the 
Fort  quarters  at  the  Fort. 

Q.     By  "Fort"  do  you  refer  to  Fort  Richardson? 

A.  That  is  correct,  at  Fort  Richardson,  and  they 
already  had  electric  ranges  and  refrigerators  in 
their  quarters. 

Q.  And  there  was  no  necessity  of  taking  the 
range  and  refrigerator  that  you  had  sent  down, 
then,  to  Fort  Richardson  ?  A.     That  is  correct. 

Q.  What  did  you  do  with  the  other  items,  the 
other  boxes  that 

A.  (Interposing) :  Well,  we  left  them  on  the 
tnick  with  the  idea  of  taking  them  out  to  the  post 
and  unloading  them  at  the  quarters. 

Q.  Did  you  ever  take  them  out  to  the  post,  then, 
Mrs.  Cutting?  A.     No,  we  didn't.  [235] 

Q.     Why  didn't  you? 

A.  Because  we  bought  a  home  from  the  N.  C. 
Company. 
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Q.     And  where  was  that  located  ? 

A.     That  was  located  at  733  Fifth. 

Q.  And  did  you  move  them  ?  Did  you  ever  move 
the  refrigerator  and  the  range  to  the  home  that  you 
purchased?  A.     No,  we  didn^t. 

Q.     Why? 

A.  Well,  we  were  just  about  ready  to  when  it 
was  taken  away  from  us. 

Q.     By  who  ? 

A.     By  the  Federal  Bureau  of  Investigation. 

Q.  Did  you  talk  to  any  of  the — did  any  of  the 
Federal  Bureau  of  Investigation  men  tell  you  why 
they  were  taking  the  stove  and  refrigerator? 

A.     They  didn't  tell  me  why. 

Q.  Wlien  did  you  first  leaiii  that  the  Federal 
Bureau  of  Investigation  was  interested  in  those 
particular  items? 

A.     When  they  came  to  my  home. 

Q.  Well,  Mrs.  Cutting,  when  did  you  first  become 
suspicious  that  there  might  be  something  wrong 
in  regard  to  the  range  and  the  refrigerator? 

A.     Well,  my  husband  came  home 

Q.     (Interposing)  :     Just  state  about  when. 

A.  Well,  I  would  judge  about  a  week  before 
the  Federal  Bureau  [236]  investigator  came  to  the 
house. 

Q.  Now,  go  ahead  and  tell  why  you  became 
suspicious   of   it. 

A.  Well,  we  were  stajdng  at  the  Anchorage 
Hotel  at  the  time,  and  my  husband  came  home, 
and  he  told  me  that  he  had   been   called   to   the 
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Military  Intelligence  office  at  Fort  Richardson  and 
asked  if  he  knew  v/here  there  were  any  missing 
ranges  and  refrigerators;  that  there  were  some 
missing  at  Ladd  Field;  and  they  also  asked  him 
if  he  knew — if  he  had  bought  any  refrigerators  and 
ranges.  Well,  we  just — we  talked  it  over  and  we 
suddenly  realized  that  maybe  we  had  been  duped 
in  buying  the  refrigerator  and  range  and  that, 
well,  the  best  thing  we  could  do  was  to  deny  having 
it  until  we  knew  what  the  story  was. 

Q.     And  did  you  deny  having  them? 

A.     Yes,  we  did. 

Q.     When  did  you  make  that  denial  and  who  to? 

A.  Well,  as  I  said,  about  a  week  later  the  Fed- 
eral Bureau  of  Investigation  called  my  husband 
and  asked  him  to  call  at  their  office,  and,  as  a  result 
of  the  conversation  at  the  office,  they  came  to  our 
home  and  that  time  was  when  they  talked  to  me. 

Q.  What  time  of  day  did  they  come  to  your 
home,  Mrs.  Cutting? 

A.  Well,  it  was  in  the  evening;  it  was  after 
eight  o'clock. 

Q.  And  what  was  said  at  that  time  regarding 
this  refrigerator  and  range?  Did  you  still  deny 
that  you  had  them?  A.     I  did.  [237] 

Q.  And  what  else  was  said  or  done  there  that 
evening  by — or,  just  state  who  was  in  the  home 
at  the  time,  Mrs.  Cutting? 

A.  Well,  my  husband  was  there,  and  my  daugh- 
ter and  mvself. 
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Q.     How  old  is  your  daughter,  Mrs.  Cutting? 

A.     She  is  fourteen,  going  on  fifteen. 

Q.  And  you  say  it  was  in  the  evening  that  the 
F.  B.  I.  men  came  there  ?  A.     That  is  correct. 

Q.     And  what  did  they  say  or  do? 

A.  Well,  first  they  asked  me  if  I  knew  where 
there  was  any  missing  refrigerator  and  ranges,  and 
I  said  I  didn't  knoAv  where  there  were  any  missing 
refrigerators  and  ranges  and  why  did  they  ask  me 
if  there  were  any  missing  refrigerator  and  range, 
and  Mr.  Baskin  said,  "I  wil]  ask  the  questions, 
and  you  answer  them."  And  so  he  wanted  to  know 
if  I  had  ever  had  a  range  and  refrigerator  in  the 
apartment  upstairs  of  the  Ice  Cream  Comj^any,  and 
I  told  him,  no,  that  we  never  did  have  a  range  and 
refrigerator  up  there;  so  then  he  wanted  to  know 
if  we  had  bought  or  purchased  a  range  or  refrig- 
erator here — and,  of  course,  though  I  don't  mind 
saying  it,  I  was  scared  to  death — and  I  said,  no, 
we  hadn't,  because  I  realized  then  that  we  had 
been  duped  into  buying  something  that  had  been 
stolen. 

Q.     Do  you  know— or,  who  thought  so? 

A.     We  thought  so.  [238] 

Q.     And  then  what  did  they  do? 

A.  Well,  then  they  wanted  to  search  the  house, 
and  my  husband  told  them  that  he  didn't  think 
that  was  fair,  inasmuch  as  they  didn't  have  a  war- 
rant, and  he  objected  to  it;  and  they  said,  ''Well, 
we  are  here  already.  You  might  as  well  let  us  look 
at  the  house,  because  we  are  going  to  anyway." 
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Q.     Then  what  did  they  do? 

A.     They  went   through   the   house. 

Q.     How  big  a  house  was  that,  Mrs.  Cutting  t 

A.     It  was  about  six  rooms. 

Q.     One  floor,  or  two  or  three  *? 

A.     Two  floors. 

Q.     And  what  rooms  were  in  the  downstairs? 

A.     Well,  there  was  a  front  room,  kitchen,  bed- 
room, and  a  large  back  porch. 

Q.     What  is  upstairs?  A.     Two  bedrooms. 

Q.     And  who  occupied  those  bedrooms? 

A.    Well,  my  daughter  occupies  one  of  them. 

Q.     Now,  in  all  of  the  time  you  were  having 
conversation   with   the    F.  B.  I.    men   downstairs- 
just  a  moment,  the  F.  B.  I.  men;  who  do  you  mean 
by  "F.  B.  I.  men"?    Do  you  know  their  names? 

A.     Well,  there  was  Mr.  Baskin  and  Mr.  Norton. 

Q.  During  the  time  you  had  your  talk  with  these 
men,  was  your  daughter  present  at  all  times  ?  [239] 

A.  She  was  downstairs  at  the  time  the  conver- 
sation first  started,  and  later  when  they,  before 
they  decided  to  search  the  house,  I  thought  it  wasn't 
best  for  her  to  listen  to  all  of  it,  so  I  sent  her  up 
upstairs. 

Q.  Now,  in  carrying  out  this  search,  where  did 
the  F.B.I,  men  go? 

A.  First  they  went  through  the  main  floor;  that 
is,  the  front  room  and  bedroom  and  kitchen  and 
})ack  porch,  and  the  basement. 

Mr.  Arend:  If  the  Court  please,  now  we  ()l)ject 
to  any  further  questioning  about  the  search,  unless 
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it  is  first  shown  tliat  something  was  taken  as  a 
result  of  the  search;  otherwise  it  is  immaterial  in 
this  case. 

The  Court:     Objection  sustained. 

Mr.  Taylor:  Well,  if  the  Court  please,  I  believe 
Mr.  Basldn  stated  himself  that  he  conducted  a  search 
in  the  place.  I  think  we  have  a  right  to  show  what 
was  done  in  regard  to  that  search  to  rebut  some 
of  the  statements  made  by  Mr.  Baskin.  They  opened 
up  the  subject  themselves,  your  Honor. 

The  Court:     The  objection  is  sustained. 

Q  (By  Mr.  Taylor)  :  Mrs.  Cutting,  did  they 
go  in  the  basement?  A.     Yes,  they  did. 

Mr.  Arend:  We  object  to  that,  your  Honor, 
and  ask  that  the  answer  be  stricken. 

The  Court:     It  may  be  stricken. 

Q.  (By  Mr.  Taylor)  :  Mrs.  Cutting,  how  is 
your — how  is  the  [240]  house  in  Anchorage  heated  ? 

A.     It  is  heated  by  oil. 

Mr.  Arend:  We  object  to  that  as  irrelevant  and 
immaterial  and  ask  that  the  answer  be  stricken. 

The  Court:     The  objection  will  be  overruled. 

Q.     How  is  it  heated,  Mrs.  Cutting? 

The  Court:  You  are  objecting  to  the  question, 
"How  is  it  heated  at  the  present''?  That  is  im- 
material. 

Mr.  Arend:  And  move  that  the  answer  be 
stricken. 

The  Court:     It  may  be  stricken. 

Q.  (B}^  Mr.  Taylor) :  What  sort-  of  furnace  do 
you  have  in  the  basement,  Mrs.  Cutting  ? 

A.     Oil  furnace. 
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Q.     And  do  you  have  any  coal  in  the  ))asement? 

A.     No. 

Mr.  Arend:  We  object  to  that,  your  Honor,  as 
irrelevant  and  immaterial  and  move  again  that 
the  answer  be  stricken. 

The  Court:     It  may  be  stricken. 

Mr.  Taylor:  If  the  Court  please,  I  can't  under- 
stand the  court's  ruling  on  this. 

The  Court:  It  makes  no  difference  what  kind 
of  heating  plant  they  have  now.  You  are  speak- 
ing of  the  present,  what  is  in  the  cellar  now. 

Q.  (By  Mr.  Taylor):  At  the  time  that  the 
search  was  made,  what  kind  of  heating  apparatus 
did  you  have  in  the  house,  Mrs.  Cutting'?  [241] 

Mr.  Arend:  We  make  the  same  objection:  that 
it  is  irrelevant  and  immaterial,  your  Honor. 

The  Court:     Objection  overruled. 

A.     It  was  an  oil  furnace. 

Q.  And  did  you  at  that  time  of  that  search  have 
a  half  a  ton  of  coal  in  the  basement?  A.     No. 

Q.  Now,  following  this  search  by  the  F.  B.  I. 
agents,  did  you  have  any  further  conversation  with 
them,  Mrs.  Cutting?  A.     Yes,  we  did. 

Q.     Where  did  that  take  place? 

A.  That  took  place  in  the  Federal  Bureau  of 
Investigation  office. 

Q.     In  Anchorage  ?  A.     In  Anchorage. 

Q.  And  who  was  present  at  that  time,  Mrs.  Cut- 
ting? A.     Mr.  Norton. 

Q.    And  who  else  ? 

A.    And  Mr.  Cutting  and  myself. 
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Q.  And  about  what  time  of  day  did  that  take 
place :  in  the  morning  or  afternoon  or  evening  ? 

A.     It  was  in  the  afternoon. 

Q.  And  what  was  the  subject  matter  of  that 
conversation  ? 

A.  Well,  he  called  my  husband  up,  and  he  said, 
*'I  would  like  to  have  you  call  at  the  office."  So  we 
— of  course,  we  had  been  lying  awake  all  night 
thinking  about  it,  and  we  knew  [242]  that  some- 
thing was  the  matter,  and  we  didn't  know  what 
to  do.  So  when  Mr.  Morton  called  us  both  in  the 
office,  he  said,  "Now,  look,"  he  says,  "we  know 
that  you  bought  and  purchased  a  range  and  refrig- 
erator, and  we  want  to  know  all  about  that,  the 
truth  and  nothing  but  the  truth  and  the  whole 
truth."  And  so  both  myself  and  my  husband  told 
Mr.  Norton  that  we  were  going  to  tell  him  the  truth 
about  it,  and  he  said,  "Well,  it  had  better  be  the 
truth,  because,  if  it  isn't,  I  am  not  interested  in  lis- 
tening to  it."  So  I  told  him,  I  said,  "Well,  we 
have  a  bill  of  sale  for  the  range  and  refrigerator,'* 
and  so  then  he  told  me  to  go  home  and  get  the 
bill  of  sale,  and  I  went  home  and  I  got  the  bill  of 
sale,  and  I  came  back  and  gave  it  to  him. 

Q.  Is  that  the  bill  of  sale  you  just  read  to  the 
jury  here  just  a  few  moments  ago,  Mrs.  Cutting? 

A.     Yes,  that's  right. 

Q.     And  what  else  was  done  at  that  time? 

A.     Well,  he  asked  us  the  whole  story,  and  we! 
told  him  how  we  got  it,  what  we  had  bought,  and! 
I  told  him  that  I  had  part  of  the  dishes  that  I  had 
purchased  at  the  time  paxjked  in  the  refrigerator. 
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Q.  At  that  time  did  Mr.  Norton  prepare  a  state- 
ment? A.     Yes,  he  did. 

Q.  And  was  you  there  at  the  time  that  it  was 
prepared  ? 

A.  Well,  I  was  there  when  he  was  typing  all  of 
om-  answers.  [243] 

Q.  And  was  you  there  when  Mr.  Cutting  signed 
it?  A.     No. 

Q.  Was  there  any  other  agent  besides  Mr.  Nor- 
ton there?  A.     No. 

Q.  Do  you  know  an  agent  by  the  name  of 
Wright?  A.     I  don't  believe  I  do. 

Q.  At  the  time  you  was  talking  to  him,  you  say 
Mr.  Norton  was  taking  this  down,  taking  down  the 
statements?  A.     That's  right. 

Q.  And  do  you  know  whether  or  not  Mr.  Cutting 
afterwards  signed  a  statement  that  was  prepared 
by  Mr.  Norton  ? 

A.     Well,  he  told  me  that  he  signed  it. 

Mr.  Taylor:  May  we  have  a  short  recess,  your 
Honor  ? 

(A  ten-minute  recess  was  taken,  after  which 
court  was  duly  reconvened.  All  members  of 
the  jury  were  present.) 

The  Court:  Are  counsel  ready  to  proceed  with 
the  case? 

Mr.  Taylor:  Defendant  is  ready,  your  Honor. 
You  may  take  the  witness. 

The  Court:  Yesterday  a  motion  was  made  for 
a  judgment  of  acquittal  on  the  matters  cliarged  in 
Count    II    of    the    Indictment.     The    motion    was 
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granted,  and  I  have  signed  the  judgment  of  acquit- 
tal as  to  Count  II,  so  that  is  out  of  the  case. 

Cross-Examination 
By  Mr.  Arend : 

Q.  Mrs.  Cutting,  who  owns  the  Moose  [244] 
Hall?  Who  did  own  the  Moose  Hall  at  the  time 
you  lived  there? 

A.  When  I  first  lived  there,  it  belonged  to  Mr. 
and  Mrs.  Morrison. 

Q.     That  was  the  auctioneer?  A.     Yes. 

Q.     And  then  who  purchased  it  from  them? 

A.     Mr.  and  Mrs.  Ben  Grueneich. 

Q.  Do  you  know  when  the  transfer  was  made 
between  these  two  parties? 

A.     It  was  sometime  in  July. 

Q.     Of  1945?  A.     That  is  correct. 

Q.     Do  you  know  Mr.  Charles  V.  Cors? 

A.     Yes. 

Q.  Did  he  do  any  work  on  the  apartment  up- 
stairs ?  A.     Yes. 

Q.  Now,  you  have  mentioned  to  the  jury  here 
a  man  by  the  name  of  M.  W.  O'Neil.  Will  you 
please  describe  him  to  the  jury? 

A.  Well,  he  was — I  imagine  he  looked  like  he 
was  aroimd  about  forty  years  old.  He  had  a  rather 
fair  complexion  and  light  brownish  hair. 

Q.     Was  he  a  big  man? 

A.  Blue  eyes,  and  it  seemed  that  he  was  getting 
gray,  just  a  little  bit,  along  the  temples — grayish. 

Q.     Was  he  a  large  man,  or  a  small  man? 

A.     No. 
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Q.     Did  he  have  a  family? 

A.     Well,  I  didn't  know. 

Q.  Oh,  I  am  sorry.  You  said,  no,  he  was  a  large 
man  or  small  man. 

A.     He  was  a  mediimi-sized  man. 

Q.    And  you  don't  know  whether  he  had  a  family  ? 

A.     No. 

Q.     Where  did  he  live  here  in  town? 

A.     I  don't  know. 

Q.     Where  did  he  work? 

A.     That  I  don't  know. 

Q.  Do  you  know  whether  he  owned  the  truck 
that  he  brought  the  household  goods  on  to  your 
place?  A.     No,  I  don't. 

Q.     Was  it  a  U-Drive  truck? 

A.     He  never  said. 

Q.     Well,  did  you  look  to  see? 

A.     Not  particularly. 

Q.     Can  you  describe  the  truck  to  us? 

A.  Well,  it  was  red  colored,  and  it  had  a  band 
around  the  side  of  it  about  half-way. 

Q.  Did  you  check  the  serial  number  on  the 
range  that  you  bought  from  this  man?  [246] 

A.     No. 

Q.  Did  he  show  you  any  evidence  of  title  that 
he  had  to  the  range  and  the  other  household  goods  ? 

A.     No. 

Q.  When  did  you  first  learn  that  you  would  not 
need  the  refrigerator  or  the  range  at  Fort  Rich- 
ardson, these  items  that  you  claim  that  you  had 
bought  from  Mr.  O'Neil? 


240  Percy  James  Cutting  vs. 

(Testimony  of  Audrey  Cutting.) 

A.  When  my  husband  first  rented  the  quarters 
there. 

Q.     That  was  the  latter  part  of  October? 

A.     That  was  the  latter  part  of  November. 

Q.     The  latter  part  of  November? 

A.     That  is  right. 

Q.  Why  did  you  buy  the  range  and  the  refrig- 
erator from  Mr.  O'Neil? 

A.     Because  we  needed  one;  we  wanted  one. 

Q.  You  know  Mr.  Hall,  of  course.  You  said 
he  crated  the  box  that  is  standing  there? 

A.     That's  right. 

Q.  He  made  that  crate.  Now,  I  would  like  to 
have  you  turn  your  attention  to  December  24,  1945, 
in  the  Model  Cafe,  during  the  noon  hour.  Did  you 
have  lunch  with  Mr.  Hall  that  day? 

A.     That  is  correct.    He  invited  me  to  lunch. 

Q.  Now,  did  you,  in  a  conversation  with  Mr. 
Hall  at  that  time,  in  his  presence  and  with  no  one 
else  there  in  the  immediate  vicinity,  make  this  state- 
ment to  Mr.  Hall:  that  he  should  [247]  stick  with 
the  story  that  he  did  not  know  where  you  and  your 
husband  obtained  the  electric  range  and  refrig- 
erator which  were  taken  to  Anchorage  and,  if  ques- 
tioned, to  state  that  he  supposed  you  obtained  them 
at  the  time  and  place  you  got  the  furniture? 

A.     I  did  not. 

Q.  And  did  you  add,  '*You  are  the  only  one  that 
can  really  do  us  any  harm,  and,  if  you  tell  any- 
thing, we  will  go  down  together"? 

A.     I  did  not.    I  asked  for  his  help. 
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Q.     You  say  you  did  ask  for  his  help? 

A.     That  is  correct. 

Q.     In  what  way? 

A.  Because  I  was  trying  to  find  trace  of  Mr. 
O'Neil,  and  I  told  him  of  our  predicament. 

Q.  Now,  I  will  call  your  attention  to  the  first 
of  October,  on  or  about  the  first  of  October.  Did 
you  make  an  offer  to  Mrs.  Grueneich,  in  her  apart- 
ment, which  is  located  on  the  first  floor  of  the  Moose 
Hall,  to  sell  her  a  Westinghouse  electric  range  and 
refrigerator?  A,     I  did  not. 

Q.  Did  you  ask  her  what  she  would  pay  for  an 
electric  range  and  refrigerator  at  that  time  and 
place?  A.     No. 

Q.  Did  Mrs.  Grueneich  state  to  you  that,  after 
all  if  you  had  [248]  purchased  the  range  and  re- 
frigerator, you  had  invoices  on  the  same  and  ought 
to  know  how^  much  to  ask  for  them? 

A.     She  did  not. 

Q.  I  show  you  Plaintiff's  Identification  No,  13, 
and  ask  you  if  you  recognize  the  signature  at  the 
bottom  of  that  pai3er.  A.     That's  right. 

Q.    Whose  is  that? 

A.     That  is  my  husband's  signature. 

Q.     Have  you  seen  that  before,  that  identification  ? 

A.     No,  I  don't  believe  so. 

Q.  Didn't  you  give  that  identification  to  Mr. 
Hall,  or  tell  Mr.  Hall  that  you  were  going  to  send 
that  identification  to  him  to  be  placed  in  the  files 
and  records  at  Ladd  Field? 

A.     Mr.  Arend,  I  have  never  seen  this  before. 

Q.    You  never  have?  A.     I  never  have. 
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Q.     You  never  made  such  an  offer? 

A.     I  never  made  such  an  offer. 

Q.     To  Mr.  Jackson A.     No. 

Mr.  Arend:     No  further  questions. 

The  Court:  Any  further  questions  of  this 
witness  ? 

Mr.  Arend:  I  would  like  to  ask  one  more 
question. 

The  Court:     Very  well. 

Q.  (By  Mr.  Arend) :  Mrs.  Cutting,  has  a  doctor 
ever  recommended  [249]  a  fission  operation  for  Mr. 
Cutting's  back  injury?  A.     That  is  correct. 

Q.     And  that  was  last  winter? 

A.     That  is  correct. 

Q.    Has  that  operation  been  performed? 

A.     No. 

Mr.  Arend:     That  is  all. 

Redirect  E^xamination 
By  Mr.  Taylor : 

Q.  Mrs.  Cutting,  is  that  operation  going  to  be 
performed?  A.    Yes,  it  is. 

Q.     When? 

A.  Well,  we  were  hoping  when  this  trial  was 
over. 

Q.  What  is  your  physical  condition  at  the  pres- 
ent time,  Mrs.  Cutting? 

Mr.  Arend:  We  object  to  that  as  incompetent, 
Irrelevant  and  iimnaterial. 

The  Court:     Objection  sustatined. 

Mr.  Taylor:     That  is  all. 

(Witness  excused.)  [250] 
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called  as  a  witness  on  behalf  of  the  defendant, 
having  been  first  duly  sworn  by  the  clerk  of  the 
court,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Taylor: 

Q.    Will  you  state  your  name,  please*? 

A.     Charles  Ward. 

Q.    Where  do  you  reside,  Mr.  Ward*? 

A.     115  Eighth. 

Q.     In  Fairbanks'?  A.     Yes,  sir. 

Q.     How  long  have  you  resided  at  Fairbanks'? 

A.     Since  May  of  '43. 

Q.     How  long  have  you  lived  in  Alaska? 

A.     Since  that  time. 

Q.     You  came  from  the  States  here"? 

A.     Yes. 

Q.  What  is  your  occupation  at  the  present  time, 
Mr.  Ward? 

A.  I  am  in  business  for  myself — rug  and  furni- 
ture cleaning  business,  reupholstering. 

Q.  Will  you  state  whether  or  not  you  have 
worked  for  the  government  here  at  either  Ladd  or 
Satellite  Field? 

A.  I  worked  for  them  constantly  from  May 
of  '43  until  June  of  '46.  [251] 

Q.     Where  did  you  work  from  May  '43  on  ? 

A.  From  May  '43  until  February,  '45,  I  worked 
at  Ladd;  from  February  of  '45  until  the  first  of 
July  of  '45,  I  was  at  Satellite. 
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Q.  And  what  were  you  doing  at  Ladd  Field  1 
What  was  your  particular  position  there? 

A.  From  July  of  '45  imtil  June  of  '46,  I  was  in 
the  stock  record  section. 

Q.  Have  you  been  in  the  stock  records  during 
all  of  your  time  at  Ladd  Field 

A.     No,  sir. 

Q.    and  Satellite  Field? 

A.  No,  sir.  From  May  of  '43  until  February  of 
'45,  I  was  a  catskinner. 

Q.  And  what  were  you  doing  at  Satellite  Field, 
Mr.  Ward? 

A.     I  was  stock  clerk  there. 

Q.  Are  you  acquainted  with  Mr.  Cutting,  the 
defendant  in  this  case? 

A.     Yes,  sir.    He  was  my  superior  there. 

Q.  At  Satellite  Field.  Had  you  known  him  prior 
to  going  to  Satellite  Field? 

A.  Just  met  him  a  few  times,  when  I  hauled 
coal  out  there  from  Ladd  Field. 

Q.    Was  your  job  an  office  job,  Mr.  Ward? 

A.    Yes,  sir. 

Q.  Now,  would  state  whether  or  not  there  were 
any  ice  boxes,  or  refrigerators,  or  ranges  at  Satellite 
Field? 

A.     There  were  only  two  frigidaires,  or  refrig- 
erators, at  Satellite  that  I  knew  of.    One  was  a 
kerosene-burning  electrolux. 
:  :Q.     Both  of  them? 

A.     No,  one  of  them  was  an  electric. 
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Q.     Do  you  know  what  make  that  was? 

A.     No,  sir,  I  don't. 

Q.     And  ranges,  how  about  the  ranges'? 

A.     Tliere  was  only  one  of  those  that  I  know  of. 

Q.     AVhat  was  the  make  of  that? 

A.     I  don't  know. 

Q.  Now,  Mr.  Ward,  would  you  state  to  the  jury, 
in  bringing  supplies  and  materials  and  equipment 
into  Satellite  Field,  or  taking  it  out  of  there,  what 
was  the  procedure  to  be  followed? 

A.  Well,  before  we  could  get  off  Ladd  Field 
with  it,  we  had  to  have  a  tally-out  signed  by  some 
authorized  person  to  get  through  the  gate  with 
whatever  we  might  be  hauling;  we  took  it  into 
Satellite.  Of  course,  it  would  be  the  same  taking 
it  from  Satellite  to  Ladd ;  we  had  to  have  a  tally-out 
from  Satellite  to  get  off  the  field. 

Q.  When  material  or  equipment  was  brought  in 
from  Ladd  Field  to  Satellite,  what,  in  the  way  of 
record,  was  made  regarding  that  stuff  that  came  in1 

A.     I  checked  that  in  myself  while  I  was  there. 

Q.  And  in  stuff  leaving  Satellite  Field,  who  made 
made  out  the  tally-out  sheets  there? 

A.  I  made  practically  all  of  them  out.  In  fact, 
I  believe  I  made  all  of  them  out  whenever  I  was 
there. 

Q.     And  did  you  sign  them  ? 

A.     No,  sir,  Mr.  Cutting  signed  them. 

Q.  Now,  was  that  tally-out  slip  required  for 
everything  leaving  Ladd  Field  or  leaving  Satellite 
Field? 
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A.  Yes,  sir.  You  couldn't  get  through  the  gate 
with  anything  without  one. 

Q.     Why  couldn't  you  get  through  the  gate? 

A.  The  M.P.s  demanded  that  you  had  a  tally- 
out  slip. 

Q.  And  what  became  of  the  tally-out  sheet  when 
you  went  out? 

A.  The  M.P.s  kept  that,  and  it  is  my  under- 
standing that  they  kept  them  on  file. 

Q.    And  do  you  know  where  they  were  filed? 

A.     No,  sir,  I  don't. 

Q.  Now,  how  long  were  you  at  Satellite  Field, 
Mr.  Ward? 

A.  I  l)elieve  it  was  February  12,  when  I  went 
out  to  Satellite,  and  I  was  transferred  back  the 
following  July  1. 

Q.  Why  were  you  transferred  on  July  1,  Mr. 
Ward? 

A.  That  is  when  they  were  closing  Satellite 
down. 

Q.    And  when  did  they  start  to  close  Satellite? 

A.    It  was  during  the  month  of  April,  I  believe. 

Q.  And  what  were  your  duties  in  regard  to  clos- 
ing the  field?  [254] 

A.  To  return  all  engineer  equipment  and  stock 
back  to  Ladd  Field. 

Q.  Now,  engineer  equipment  and  stock.  What 
do  you  mean  when  you  refer  to  it  as  engineer  stock  ? 

A.  The  stock  is  miscellaneous  parts  and  main- 
tenance supplies;  your  equipment  is  the  cats  and 
trucks  that  weren't  necessary  in  the  maintenance 
of  Satellite  Field. 
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Q.  Now,  did  that  include  these  ranges  and  re- 
frigerators that  you  said  were  at  Satellite  Field? 

A.     Yes,  sir. 

Q.  And  in  your  duties  as  stock  and  record  clerk 
there,  did  you  check  out  any  refrigerators  or  ranges  ? 

A.  I  checked  one  electric  refrigerator  and  one 
electric  range. 

Q.     Do  you  know  who  took  that  out  ? 

A.     No,  sir,  I  don't. 

Q.     Would  you  have  any  record  of  that? 

A.  It  should  be  on  record,  but  I  don't  know  just 
where  it  would  be,  because  there  were  trucks  from 
Ladd  Field  as  well  as  our  own  that  was  hauling 
that  merchandise  in. 

Q.  Now,  you  stated  in  going  out  the  gate,  the 
M.P.s  were  there?   Just  what  did  they  do? 

A.  Well,  they  would  ask  you  for  a  tally-out.  If 
you  didn't  have  one  signed  by  Mr.  Cutting,  you 
were  sent  back. 

O.  And  did  they  check  the  contents  of  trucks 
against  the  tally-out  sheets  ?  [255] 

A.     Practically  always,  yes. 

Q.     And  was  that  quite  a  close  scrutiny? 

A.  Well,  it  was  close  enough  so  that  they  caught 
a  half-inch  wood  chisel  that  wasn't  on  a  tally-out. 

Q.     Just  how  did  that  take  place  ? 

A.  I  had  borrowed  this  wood  chisel  from  one  of 
those  carpenters  there.  It  was  one  of  his  own  per- 
sonal tools.  I  didn't  have  a  tally-out  on  it,  and  it 
was  lying  on  the  seat  beside  me,  and  he  asked  me, 
** Whose  wood  chisel  is  that?"    I  said  it  belonged 
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to  a  carpenter  down  there;  it  had  his  name  on  it. 
He  said  I  had  to  have  a  tally-out  on  that.  I  said, 
*' Can't  we  call  him?"  But  he  said,  ''No,  you  have 
to  have  a  tally-out."  We  didn't  have  time  to  go 
back  that  night,  because  we  were  riding  back  and 
forth  with  another  man,  so  we  had  to  leave  the  chisel 
behind  and  pick  it  up  the  next  morning. 

Q.  Did  you  find  out  through  your  travels  through 
the  gate,  that  the  M.P.s  were  quite  diligent  in  the 
discharge  of  their  duties  in  requiring  a  tally-out 
sheet  on  every  bit  of  material  that  went  out  of 
there  ? 

.  A.  Much  more  at  Satellite  than  they  were  at 
Ladd. 

Q.  Do  you  know  w^here  those  records  would  be 
at  the  present  time ;  that  is,  the  tally-out  sheets  that 
were  picked  up  by  the  M.  P.s'? 

A.     It  is  my  understanding  that  those  are  kept 
at  Headquarters.   I  am  not  sure.  [256] 
:    Q.     Is  that  headquarters  at  Ladd?  A.     Yes. 

Q.     Or  headquarters  at  Satellite? 

A.     At  Ladd. 

Q.  Now,  you  state  that  that  base  was  to  be  closed 
on  July  1  and  you  left  there  July  1,  you  said,  Mr. 
Ward? 

A.  I  believe  it  was  the  third  when  I  actually 
left  there. 

Q.     And  did  you  make  any  search  or  inspection 
;as:;tp  equipment  that  had  been  left  out  there? 
•:  ,  Ai,    I  went  through  all  unoccupied  buildings  other 
tJi^n,:those  that  were  under  direct  army  jurisdiction 
themselves. 
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Q.     And  what  did  you  find? 

A.  Nothing.  We  locked  the  doors.  In  fact,  we 
nailed  them  shut. 

Q.     And  what  time  was  that? 

A.  That  was  the  last  week  of  June.  I  don't 
know  the  exact  date  that  that  would  be. 

Q.  Well,  accordino-  to  that,  then,  Mr.  Ward, 
would  it  be  possible  for  any  range,  electric  range 
or  refrigerator,  to  have  been  on  Satellite  Field  on 
October  22,  1946,  according  to  the  records'? 

A.  Not  that  I  can  see,  there  wouldn't  be,  no.  It 
so  happens  that  I  had  charge  of  those  same  cards 
when  I  was  out  here  at  Ladd,  and  there  was  never 
any  order  came  through  like  that  being  returned  to 
Satellite,  and  I  know  that  there  were  none  there 
when  I  left.  [257] 

Mr.  Taylor:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Arend: 

Q.  Did  you  prepare  all  of  the  tally-out  sheets 
during  that  time? 

A.     Ninety-nine  per  cent  of  them. 

Q.     Who  might  have  prepared  any  of  the  others? 

A.  Mr.  Cutting  was  the  only  other  person  who 
prepared  any  of  the  others. 

Q.  I  show  you  Plaintiff's  Identification  13  and 
ask  you  if  that  bears  any  of  your  handwriting. 

A.     No. 

Q.    Did  you  ever  see  that  tally-out  sheet  before? 

A.  Well,  I  couldn't  say  as  to  that.  I  filed  the 
duplicate  copies  of  them. 
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Q.    Where  at?  A.     At  Satellite. 

Q.     Does  it  bear  Mr.  Cutting's  handwriting? 

A.     Yes,  sir. 

Q.    Where?  A.     Right  here. 

Q.     Anywhere  else  except  the  signature? 

A.  Well,  it  all  looks  familiar.  Yes,  I  would 
say  it  is  all  his  handwriting. 

■■  Mr.  Arend:  If  the  Court  please,  we  offer  this 
now  as  having  been  fully  identified.  We  offer  it 
for  the  entry  there  [258]  of  two  electric  ranges. 
There  are  other  entries,  but  we  make  only  the  offer 
for  the  two  electric  ranges,  and  we  ask  that  the  jury 
may  be  instructed  to  disregard  anything  else  on 
the  exhibit. 

Mr.  Taylor:  If  the  Court  please,  we  object  to 
the  instruction  of  this,  because  there  is  no  identi- 
fication of  the  ranges  on  there,  except  it  is  electric 
heaters  and  electric  ranges.  There  is  no  showing 
that  they  are  the  range  which  is  set  out  by,  identified 
by,  number  in  the  Indictment.  There  is  no  con- 
nection with  the  charge  here  whatsoever.  It  is  dated 
June  5,  1945. 

The  Court:    May  I  see  it? 

(The  instrument  was  handed  to  the  Court.) 

The  Court:     It  may  be  admitted. 

(Thereupon  Plaintiff's  Identification  No.  13, 
hereinabove  set  forth,  was  marked  by  the  clerk 
of  the  court  as  Plaintiff's  Exliibit  H.) 
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Q.  (By  Mr.  Arend)  :  Mr.  Ward,  I  show  you 
Plaintiff's  Exhibit  C,  being  a  photograph  showing 
several  buildings,  two  of  which  buildings  have  a 
letter  for  identification  over  them.  Will  you  state, 
of  your  own  knowledge,  whether  or  not  these  build- 
ings contained  a  Westinghouse  electric  range  during 
the  time  you  were  at  Satellite? 

A.  Well,  it  is  hard  to  say.  It  is  hard  for  me  to 
identify  those  buildings.  The  one  that  is  marked 
"A"  looks  like  it  might  be  [259]  the  one  that  Mr. 
Cutting  occupied  when  the  roads  were  bad,  and  he 
was  unable  to  go  back  and  forth  from  town,  and 
that  one  building  did  have  one  electric  frigidaire  in 
it  that  I  was  speaking  of  a  while  ago,  that  I  was 
speaking  about  awhile  ago. 

Q.     Did  it  have  a  Westinghouse  electric  range  ? 

A.  It  had  an  electric  range,  but  what  make,  I 
don't  know. 

Q.  I  show  you  Plaintiff's  Exhibit  B  and  ask 
you  if  you  know  what  that  represents  ? 

A.  Yes.  That  is  the  way  it  was  when  I  left 
the  base;  that  is  the  way  we  nailed  the  door  shut 
and  put  the  off-limit  signs  up. 

Q.  Will  you  state  if  that  is  the  cabin  Mr.  Cut- 
ting occupied  when  he  stayed  at  the  base  ? 

A.  Yes,  it  looks  like  it  is.  I  can  tell  by  the  office 
in  the  back  there,  and  the  building  I  occupied  was 
this  type  of  building. 
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Q.  Do  you  see  the  same  building  in  Plaintiff's 
Exhibit  Of 

A.  It  looks  as  though  this  one  marked  ''A"  is 
the  same  building,  yes. 

Mr.  Arend:     That  is  all. 

Redirect   Examination 
By  Mr.  Taylor: 

Q.  Mr.  Ward,  when  you  made  your  inspection  to 
see  that  everything  was  off  the  base,  did  you  look  m 
that  particular  building  ?  [260] 

A.    Yes,  sir.  In  fact,  I  nailed  the  door  up. 

Q.  There  was  no  range  or  refrigerator  in  that 
building  ? 

A.  There  was  nothing,  no.  I  helped  Mr.  Cutting 
move  his  clothing  out  and  bring  it  to  town. 

R  ecr  oss-Exaniination 

By  Mr.  Arend: 

Q.     ^Mien  was  that? 

A.     That  was  the  last  week  of  June. 

Q.     The  last  week  of  Junef  A.     Yes. 

Q.     You  were  never  out  there  before? 

A.     I  was  just  out  there  casually  was  aU. 

Mr.  Arend :     That  is  all. 

Mr.  Taylor:     That  is  all. 

(Witness  excused)  [261] 


United  States  of  A  lucricn  253 

SYLVIA  HENDERSON 

(•alk'd  as  a  witness  on  bohalf  of  the  det'endant,  liav- 
inii'  been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Will  you  just  tell  the  jury  your  name? 

A.     Sylvia  Henderson. 

Q.     You  are  the  dauuhtei*  of  Audrey  Cutting? 

A.     Yes. 

Q.     That  testified  here  before?  A.     Yes. 

Q.     How  old  are  you,  Sylvia? 

A.     I  am  fourteen,  L»'oini2:  on  lil'teen. 

Q.  And  Mr,  Cutting,  the  defendant  here,  is  your 
step-father?  A.     Yes. 

Q.     Where  do  you  reside^  now,  Sylvia? 

A.     In  Anchorage. 

Q.     Did  you  ever  reside  in  Fairbanks? 

A.     Yes. 

Q.  Can  you  recall  about  how  long  you  lived 
here  ? 

A.     Oh,  about  a  year. 

Q.     And  where  did  you  live,  Sylvia? 

A.     Oh,  part  of  the  time  I  lived  on  Second. 

Q.  Just  a  little  bit  loud(>r,  Sylvia,  so  that  the 
jui'v  and  the  [262]  court  reporter  and  the  court  can 
hear  you. 

A.  For  part  of  the  time  we  lived  with  the 
Schmidts — Mi',  and  Mrs.  Schmidt — and  the  rest  of 
the  time  we  lived  over  the  Mt.  McKinley  Ice  Cream 
Company. 
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Q.  Did  you  have  an  apartment  over  the  Mt.  Mc- 
Kinley  Ice  Cream  Company?  A.     Yes. 

Q.     Was  that  a  furnished  apartment,  Sylvia? 

A.     Well,  yes,  it  was  partly  furnished. 

Q.  What  did  you  have  in  that  apartment  in  the 
line  of  a  cooking  unit?  What  did  you  use  to  cook 
on? 

A.  Well,  we  had  a  little  electric  plate — a  two- 
burner  electric  plate. 

Q.  Did  you  ever  have  a  large  electric  range, 
such  as  this  one,  in  your  apartment  over  there  ? 

A.     No,  sir. 

Q.  Did  you  have  a  refrigerator  in  your  apart- 
ment ?  A.     No. 

Q.  At  any  time  while  you  was  living  there,  did 
you  have  one  ?  A.     No,  not  in  the  apartment. 

Q.  Do  you  know  whether  or  not  your  mother  or 
Mr.  Cutting  ever  bought  a  frigidaire  and  electric 
range  ?  A.    Yes,  they  did. 

Q.  Do  you  know  when,  about  when,  that  was, 
Sylvia? 

A.  Oh,  it  was  about  the  first  of  September.  I 
don't  remember  the  exact  date.  [263] 

Q.  How  do  you  place  that  about  that  time, 
Sylvia? 

A.  Because  I  remember  it  was  before  school 
started. 

Q.     In  what  year  was  that?  A.     1945 

Q.     And  would  you  just  tell  the  jury  in  your  o 
words  the  circumstances  of  buying  the  electric  rangi 
and  frigidaire  ? 
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A.  You  mean  how  tliey  bought  it?  You  mean 
who  they  bought  it  from? 

Mr.  Arend:  We  object  to  that  question,  unless 
a  foundation  is  laid  to  show  that  she  was  there  when 
the  purchase  was  made. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Taylor) :  Were  you  present  at  the 
time  that  the  electric  range  and  refrigerator  were 
purchased?  A.     Yes. 

Q.     And  where  did  that  take  place? 

A.  Well,  they  looked  at  a  range  and  refrigerator 
out  in  front  of  the  Mt.  McKinley,  but  the  actual 
signing  of  the  paper  took  place  inside. 

Q.     Who  were  these  things  purchased  from? 

A.  They  were  purchased  from  a  man,  I  don't 
know  what  his  name  was. 

Q.     Did  you  afterwards  learn  what  his  name  was  ? 

A.    Yes. 

Q.     What  was  it?  [264] 

A.     Mr.  O'Neil. 

Q.  And  had  you  ever  seen  Mr.  O'Neil  prior  to 
that  time,  about  the  first  of  September  ? 

A.     Yes,  I  had  seen  him  before. 

Q.    How  long  before  was  it? 

A.  Oh,  I  don't  really  remember.  He  used  to 
come  in  and  buy  ice  cream  quite  often. 

Q.  About  how  old  a  man  do  you  think  he  would 
be? 

A  Well,  he  seemed  kind  of  middle-aged.  I 
would  say  about  forty  or  so. 
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Q.     And  what  was — how  big  a  man  was  he? 

A.  Well,  he  wasn't  too  tall.  He  w^as  about 
medium  height. 

Q.  Did  he  have  any  distinguishing  character- 
istics or  marks? 

A.  No,  there  wasn't  anything  about  his  features 
or  anything  that  I  particularly  remembered. 

Q.     How  was  he  dressed? 

A.  He  was  dressed,  usually  dressed  in  work 
clothes — overalls. 

Q.     Do  you  remember  the  color  of  his  hair? 

A.  I  think  it  was  kind  of  brown,  if  I  remember 
correctly.  He  was  starting  to  gray  along  the  temples. 

Q.  Do  you  remember  w^hat  time  of  day  it  was 
that  he  came  there? 

A.    You  mean  when  they  bought 

Q.     At  the  tinie  this  sale  was  made. 

A.  Well,  it  was  sometime  late  in  the  evening.  I 
would  say  between  eight  and  nine  o'clock.  I  don't 
remember  exactly.  [265] 

Q.  When  did  you  first  see  him  that  evening, 
Sylvia? 

A.  It  was  when  he  came  in  and  said  he  had  the 
range  and  refrigerator. 

Q.    And  who  all  was  there  at  the  time  ? 

A.     There  was  mother,  Mr.  Cutting,  and  myself. 

Q.  And  what  was  said  or  done  about  these  things 
by  this  Mr.  O'Neil  and  Mr.  Cutting  and  your 
mother  ? 

A.  Well,  Mr.  O'Neil  came  in  and  said  he  had  the 
range  and  refrigerator  and  some  other  furniture  out 
on  his  truck,  and  we  went  out  to  look  at  it. 
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Q.     Did  you  go  out,  Sylvia,  to  look  at  it? 

A.  I  didn't  go  out  immediately,  but  afterwards; 
I  went  out  in  a  few  minutes. 

Q.    What  kind  of  a  truck  was  it  ? 

A.  It  was  a  big  truck.  I  don't  recall  what  make. 
It  was  red. 

Q.     What  was  on  the  truck  *? 

A.     There  was  quite  a  bit  of  furniture. 

Q.     Just  what  did  that  furniture  consist  of? 

A.  Well,  there  was  a  range,  a  refrigerator,  a 
washing  machine,  and  there  was  some  beds,  and  I 
think  there  was  a  daveno. 

Q,  Did  you  look  at  these  things  on  the  truck, 
Sylvia? 

A.  Well,  I  wasn't  really  interested  in  the  range 
and  refrigerator  or  washing  machine,  but  he  had 
some  dishes  and  stuff  that  I  was  more  interested  in, 
so  I  paid  most  of  my  attention  to  them.  [266] 

Q.     When  did  you  first  see  the  dishes  ? 

A.  Well,  he  said  he  had  some  dishes,  and  I  went 
to  see  what  they  looked  like,  so  I  got  on  the  truck 
and  looked  at  them. 

Q.    You  got  on  the  truck?  A.     Yes. 

Q.     How  long  did  you  remain  on  the  truck? 

A.     How  long  was  I 

Q.     How  long  did  you  stay  on  the  truck? 

A.     I  don 't  really  remember.  It  wasn  't  very  long. 

Q.     Then  where  did  you  go? 

A.  We  went — I  went  back  into  the  ice  cream 
company. 

Q.     Into  the  ofiQce  in  the  front?  A.     Yes. 
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Q.  And  do  you  know  how  much  Mr.  Cutting  paid 
for  those — or,  do  you  know  what  he  bought,  Mr. 
Cutting  bought  1 

A.  Well,  he  bought  the  range,  the  refrigerator, 
and  the  washing  machine,  and  these  dishes  and  pots 
and  pans. 

Q.     How  much  was  paid  for  those,  Sylvia  ? 

A.  Well,  I  heard  since  it  was  $300.00.  I  knew 
he  paid  something,  but  I  don't  remember  from 
then. 

Q.     Do  you  know  how  that  was  paid  ? 

A.     It  was  paid  in  cash,  in  bills. 

Q.    And  who  gave  Mr.  O'Neil  the  cash? 

A.     Mr.  Cutting. 

Q.     Did  Mr.  Cutting  give  it  all  to  him?  [267] 

A.  Well,  he  didn't  have  it  all.  He  had  some  of 
the  money,  and  then  he  had  to  borrow  some  more 
from  my  mother. 

Q.  Do  you  know  how  much  he  borrowed  from 
your  mother  ?  A.     No,  I  don 't. 

Q.  Could  you  state  whether  or  not  that  Mr. 
O'Neil  gave  Mr.  Cutting  a  bill  of  sale  for  it? 

A.    Yes,  he  did. 

Q.     Who  prepared  this  bill  of  sale? 

A.     My  mother  typed  it. 

Q.  And  did  you  see  Mr.  O'Neil  sign  the  bill  of 
sale  ?  A.    Yes. 

Q.    And  what  did  he  sign  it  with  ? 

A.  Well,  there  was  a  pen  and  pencil  desk  set, 
and  I  don't  remember  which  one  he  used. 
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Q.  And  did  you  ever  see  Mr.  O'Neil  after  that 
evening  ?  A.     No. 

Q.  Did  he  make  any  remarks  at  the  time  this  sale 
was  taking  place  as  to  what  he  was  going  to  do, 
where  he  was  going? 

A.     He  said  something  about  going  to  Anchorage. 

Q.     Have  you  ever  seen  him  in  Anchorage  •? 

A.     No. 

Q.  Now  Sylvia,  that  stuff  that  was  purchased  by 
Mr.  Cutting,  what  was  done  with  that?  Was  that 
unloaded  there  ? 

A.  Well,  the  refrigerator  was  imloaded  there  in 
the  ])ack  part  of  the  ice  cream  company,  and  the 
washing  machine  and  range  was  [268]  taken  and 
stored  with  the  Schmidts. 

Q.     What  kind  of  a  range  was  that,  Sylvia  ? 

A.     You  mean  the 

Q.  (Interposing) :  The  range  that  was  pur- 
chased that  night,  what  did  it  look  like  ? 

A.  Well,  it  was  kind  of  an  old-looking  range.  It 
was  kind  of  raised  on  one  side,  and  it  was  quite 
high  off  the  floor  of  the  truck,  and  it  had  quite  high 
legs. 

Q.  I  didn't  quite  catch  your  answer  as  to  its 
being  raised  on  one  side. 

A.  The  oven  was  on  the  top  of  the  stove.  It 
wasn't  flat  as  most  of  the  ranges  are. 

Q.  Just  talk  slow,  Sylvia,  so  the  jury  can  hear 
and  the  court  reporter.  I  didn't  get  that  answer  this 
last  time. 

A.  The  oven,  instead  of  being  down  inside  the 
stove,  it  was  up,  raised. 
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Q.  Would  you  turn  around  and  take  a  look  at 
that  stove  over  there  and  state  whether  or  not  that 
was  the  range  that  was  bought  that  evening? 

A.     No,  that  isn't  the  range. 

Q.  Now,  you  stated  that  this  range  that  you 
bought  was  taken  down  and  put  some  place  else? 

A.     At  Mrs.  Schmidt's  home  where  she  lived. 

Q.  And  did  you  go  down  there  at  the  time  they 
put  it  there?  A.     No.  [269] 

Q.  Did  you  see  that  range  down  there  later, 
Sylvia  ?  A.    Yes. 

Q.     How  much  later? 

A.  Well,  I  remember  seeing  Mrs.  Schmidt  quite 
frequently.  It  was  on  one  of  the  visits  a  short 
time  after  that  that  I  saw  it. 

Q.  Where  was  the  range  at  the  time  you  seen  it 
down  there? 

A.  Why,  it  was  in  the  storage  room  on  the 
ground  floor. 

Q.     What  kind  of  a  room? 

A.     Well,  it  was — they  stored  stuff  in  there. 

Q.     And  you  saw  this  range  in  this  storage  room  ? 

A.    Yes. 

Q.  Is  that  in  the  same  building  that  the  Veterans 
of  Foreign  Wars  were  occupying  at  that  time? 

A.  Yes.  They  had  the  front  half  of  the  build- 
ing. They  stored  stuff  down  there,  and  Mr.  Cutting 
had  a  lot  of  his  things,  trunks  and  suitcases,  stored 
down  there. 

Q.  Did  you  go  into  that  storage  room  at  the 
time  you  went  down  there? 
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A.  No,  I  didn't.  I  just  happened  to  be  going 
hy,  and  the  door  was  open,  and  I  happened  to  glance 
in  and  saw  it  there. 

Q.  And  the  range  was  stored  down  there,  was 
that  the  same  in  appearance  as  the  one  that  Mr. 
Cutting  had  bought  from  Mr.  0  'Neil  ? 

A.    Yes. 

Q.  Now,  how  long  after  was  it  before  you  went 
to  Anchorage,  Sylvia?  [270] 

A.    We  went  to  Anchorage  in  November? 

Q.     And  you  have  been  living  in  Anchorage  since  ? 

A.     Yes. 

Q.  Where  did  you  reside  after  you  moved  to 
Anchorage,  Sylvia? 

A.  When  we  first  went  there,  we  lived  in  the 
Anchorage  Hotel,  and  then  my  mother  and  Mr.  Cut- 
ting bought  a  house. 

Q.     Where  was  that  house  located  ? 

A.     The  address  was  733  Fifth  Avenue. 

Q.     And  that  is  near  the  N.  C.  Company? 

A.  Yes,  it  was  right  behind  the  N.  C.  Company. 
It  is  next  to  their  apartments. 

Q.  Calling  your  attention  to  some  time  in  De- 
cember, was  you  in  that  house  when  Mr.  Norton  and 
Mr.  Baskin  came  in  the  home  ?  A.     Yes. 

Q.     About  what  time  did  they  get  there,  Sylvia? 

A.  Oh,  I  know  it  was  sometime  late  in  the  eve- 
ning. T  would  say  about  eight  o'clock — something 
like  that. 

Q.  And  what  was  their  purpose  in  coming  there? 
Do  you  know  why  they  came  there? 


262  Percy  James  Cutting  vs. 

(Testimony  of  Sylvia  Henderson.) 

A.  Well,  I  didn't  find  out  until  afterwards.  I 
overheard — from  a  conversation,  I  gathered  they 
were  looking  for  some  stolen  range  and  refrigerator. 

Mr.  Taylor :     Should  we  recess  now  ? 

The  Court:  Yes.  We  are  going  to  recess  in  a 
few  minutes.  Remember  the  general  admonitions 
of  the  Court,  ladies  [271]  and  gentlemen  of  the  jury. 
Do  not  talk  about  the  case  and  do  not  permit  anyone 
to  talk  to  you  about  it  or  about  it  in  your  presence 
until  the  case  in  finally  submitted  to  you. 

(Court  was  at  recess  until  two  o'clock  p.m., 
November  14,  1946,  at  which  time  it  was  duly 
reconvened.  All  members  of  the  jury  were 
present.) 

The  Court:  Are  counsel  ready  to  proceed  with 
the  trial  of  this  case  ? 

Mr.  Arend :     Yes,  your  Honor. 
Mr.  Taylor :     Yes,  your  Honor. 

(Sylvia  Henderson  was  recalled  to  the  wit- 
ness stand.) 

Mr.  Taylor.  You  may  take  the  witness,  Mr. 
Arend. 

Cross-Examination 
By  Mr.  Arend : 

Q.  How  long  have  you  lived  in  Fairbanks, 
Sylvia  ?  A.    About  a  year. 

Q.  About  a  year.  Will  you  describe  to  the  jury 
the  electric  range  that  your  family  bought  from  Mr. 
O'Neil? 
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A.  Well,  it  was  an  old-time  range.  It  had  an 
up-raised  oven.  It  wasn't  flat  on  the  top,  and  it  had 
four  legs.  It  was  up,  oh — it  was  quite  high — it  was 
rather  high. 

Q.     What  make  was  it? 

A.     I  think  it  was  Westinghouse. 

Q.     You  think  it  was?  [272] 

A.     I  am  not  positive. 

Q.  Are  you  positiA^e  that  Mr.  O'Neil  was  turning 
gray  around  the  temples? 

A.     I  am  quite  sure. 

Q.  You  are  quite  sure  of  that.  By  what  names 
have  you  known  Mr.  Cutting  ? 

A.     Just  as  Mr.  Cutting. 

Q.    What  first  name  ? 

A.  Well,  it  is  Percival,  but  .they  call  him 
^' Sandy." 

Q.  Have  you  also  known  him  as  Percy  J.  Cut- 
ting? A.    Yes. 

Q.     As  Percy  James  Cutting?  A.     Yes. 

Q.     Have  you  ever  known  him  as  P.  J.  Cutting? 

A.    Yes. 

Q.  To  your  knowledge  has  he  ever  lived  in  Cali- 
fornia? A.     Yes. 

Q.     Was  he  living  there  in  1939  ? 

A.     I  don't  know. 

Q.     You  don't  know  when  he  was  living  there? 

A.  Well,  I  don't  know  the  exact  years.  I  just 
know  that  he  has  resided  in  California. 

Q.     Did  he  come  from  California  to  Alaska? 

A.     I  don't  know  that  either. 


264  Percy  James  Cutting  vs. 

(Testimony  of  Sylvia  Henderson.) 

Q.  Oh,  you  don't  know  that.  Has  he  resided  in 
any  other  state  [273]  than  California  ? 

A.     Well,  the  only  one  that  I  know  is  Vermont. 

Q.     Vermont.  That  is  where  he  was  born  ? 

A.     Yes. 

Q.  Do  you  know  how  long  it  is  since  he  has  re- 
sided in  Vermont? 

A.     No.  I  imagine  it  is  quite  awhile. 

Q.     Do  you  know  how  long  he  has  been  in  Alaska  ? 

A.     I  think  it  is  about  five  years. 

Q.  About  five  years.  Did  he  ever  live  in  Oakland, 
California,  to  your  knowledge  % 

A.  Well,  I  don't  know.  I  heard  him  mention  it 
quite  a  bit,  but  I  don't  know  if  he  ever  lived  there. 

Q.  Now,  Sylvia,  it  is  perfectly  all  right  for  a 
witness  to  discuss  a  case  like  this  with  anyone  except 
the  members  of  the  jury.  With  that  in  mind,  have 
you  discussed  this  case  with  anyone "? 

A.    With  the  lawyers. 

Q.     Have  you  discussed  it  with  your  mother? 

A.    Yes. 

Q.  You  know  that  your  mother  was  on  the  wit- 
ness stand  this  morning,  do  you  ?  A.    Yes. 

Q.  After  she  took  the  witness  stand  and  there 
was  a  recess  and  she  came  outside,  did  you  discuss 
the  case  with  her  then? 

A.  Yes.  She  said  something  to  me.  I  really 
don't  remember  what  [274]  she  said.  I  don't  believe 
it  was  about  the  case,  though. 

Q.     Did  you  talk  to  her  about  Mr.  O  'Neil  % 

A.    No. 
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Q.     Have  you  ever  talked  to  her  about  him  ? 

A.  She  just  asked  me  if  I  remembered  what  he 
looked  like. 

Q.    When  did  she  ask  you  that? 

A.  It  was  a  couple  of  weeks  ago,  when  I  first 
knew  I  was  going  to  be  a  witness. 

Q.  Did  she  tell  you  what  she  remembered  that  he 
looked  like  ?  A.     No.   She  just  asked  me. 

Mr.  Arend:     No  further  questions. 

Mr.  Taylor:     That  is  all,  Sylvia. 

(Witness  excused.)  [275] 

CARL  L.  BLAKESLEY 
called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn  by  the  clerk  of  the  court, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Taylor: 

Q.  Will  you  state  your  name,  please? 

A.  Carl  L.  Blakesley. 

Q.  Where  do  you  reside,  Mr.  Blakesley? 

A.  In  Anchorage. 

Q.  How  long  have  you  lived  there? 

A.  Just  about  two  weeks. 

Q.  Prior  to  then,  where  did  you  live? 

A.  At  Hope,  Alaska. 

Q.  Have  you  ever  lived  in  Fairbanks  ? 

A.  Yes,  sir. 

Q.  What  is  your  occupation,  Mr.  Blakesley? 

A.  Warehouseman. 
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Q.  Did  you  ever  have  a  job  or  position  such  as 
that  here  at  Ladd  Field  ?  A.    Yes,  sir. 

Q.     Or  SateUite  Field?  A.     Yes,  sir. 

Q.     At  both  of  them?  A.     Yes,  sir.  [276] 

Q.  Just  what  did  your  duties  consist  of,  Mr. 
Blakesley  ? 

;  A.  At  Ladd  Field  I  was  superintendent  of  ware- 
housing there  for  the  Engineers. 

Q.  And  did  your  duties  have  anything  to  do  with 
the  keeping  of  the  records? 

A.     At  one  time,  they  did,  yes,  sir. 

Q.     About  what  time  was  that? 

A.  Up  to  the  time  the  Resident  Engineers  and 
the  Post  Engineers  consolidated. 

Q.  And  do  you  remember  approximately  when 
that  occurred? 

A.  About  the^around  about  the  first  of  De- 
cember, 1944. 

Q.  And  then  did  that  arrangement  stay  in  effect 
for  the  rest  of  the  time  you  w^orked  out  there? 

A.     Yes,  sir. 

Q.  Mr.  Blakesley,  did  you  retain  the  same  posi- 
tion ?  Did  you  have  the  same  position,  though,  after 
that? 

A.  Yes,  sir.  That  is  when  I  was  made  superin- 
tendent there  at  that  time. 

Q.  Now,  at  the  time  that  you  was  out  there,  did 
you  have  either  the  stoves,  the  ranges  and  the  re- 
frigerators in  your  records,  inventory  records  ? 

A^    yes,  sir. 
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Q.  And  were  they  turned  over  to  the  Post  En- 
gineers office  later "?  A.    Yes,  sir. 

Q.  ^Yhsit  was  the  condition  of  those  records  at 
the  time  that  you  [277]  turned  them  over,  Mr. 
Blakesley? 

A.  Well,  they— at  the  time  they  were  turned 
over  to  the  administrative  offices  of  the  Post  En- 
gineers, they  were  all  accounted  for  and  in  good 

shape. 

Q.  Now,  were  the  refrigerators  and  ranges  out 
there,  were  they  property  of  the  United  States'? 

A.     Yes,  sir. 

Q.  They  were  on  the  list  of  stuff  that  was  sup- 
posed to  he  accounted  for?  A.    Yes,  sir. 

Q.  Do  you  remember  of  any  stoves  or  ranges  or 
refrigerators    that    was    charged    out    to    Satellite 

Field? 

A.  I  know  of  one  stove  and  one  refrigerator  that 
I  personally  remember  of. 

Q.  Can  you  state  whether  or  not  that  that  was 
ever  returned  to  Ladd  Field  or  not? 

A.     So  far  as  I  know^ 

Mr.  Arend  (Interposing)  :  We  object  to  that, 
your  Honor.  He  has  said  there  are  records,  and  the 
records  would  be  the  best  evidence. 

Mr.  Taylor:  I  asked  him  if  to  his  knowledge 
they  had  been  returned. 

The  Court:     The  objection  will  be  sustained. 

Q.  (By  Mr.  Taylor)  :  Now,  in  putting  out  these 
stoves,  ranges  and  stuff,  were  any  of  those  allocated 
to  individuals  such  as  [278]  officers  or  civilian  work- 
ers at  the  base  ? 
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A.     They  were  to  the  officers. 

Q.     How  was  that  record  kept? 

A.     It  would  be  on  a  memorandum  receipt. 

Q.  And  when  the  officers  would  leave  or  be  trans- 
ferred, would  they  return  the  ranges  or  refrigera- 
tors? 

A.  They  would  have  to  call  at  my  office  for  them 
to  be  returned,  and  then  we  would  go  over  and  get 
it,  or  else  order  some  other  officer  to  take  it  over. 
The  officer  who  had  it  would  get  a  credit  for  it,  and 
we  would  assign  it  over  to  the  new  officer,  or  else  the 
property  would  be  returned  to  the  warehouse. 

Q.  Now,  were  you  in  charge  of  the  warehouses 
out  there  at  the  time  that  Satellite  Field  was 
closed?  A.    Yes,  sir. 

Q.  And  did  you  receive  the  equipment  and  mate- 
rial that  was  returned  from  Satellite  Field  to  Ladd 
Field?  A.     I  did. 

Q.  And  what  was  done  with  that  material  as  it 
came  back  in,  Mr.  Blakesley? 

A.  The  trucks  generally  came  up  to  my  main 
warehouse  there  where  my  office  was,  and  I  would 
assign  it.  I  would  look  the  trucks  over  and  see  what 
the  material  was  and  assign  it  to  the  different  ware- 
houses. 

Q.  And  do  you  know  whether  or  not  a  record 
was  made  of  that  stuff  as  it  came  back  in  ?  [279] 

A.  The  material  was  sent  up  there,  and  most 
of  it  had  a  tally-out  with  it  to  describe  the  item 
that  was  on  the  truck,  and  we  put  it  in  our  stock 
there  and  absorbed  it. 


United  States  of  America  269 

(Testimony  of  Carl  L.  Blakesley.) 

Q.  Do  you  know  whether  all  of  the  material 
which  had  been  brought  in  from  Satellite  Field  was 
handled  that  way?  A.     No,  it  was  not. 

Q.     How  was  some  of  it  handled  ? 

A.  For  the  reason  that  there  was  a  lot  of  trucks 
coming  up  in  there,  and  the  men  would  load  the 
material  on  the  trucks  and  bring  it  into  Ladd  Field 
without  coming  in  to  tell  me  about  it,  and  they 
would  dump  it  over  in  the  stock  pile  somewhere. 

Q.  And  those  things  there  would  not  be  any  rec- 
ord of  them  coming  back? 

A.     No,  there  wouldnH. 

Q.  Was  there  ever  any  investigation  of  material 
that  was  supposed  to  have  been  trucked  back  to  Ladd 
Field,  or,  from  Satellite  Field  to  Ladd  Field,  which 
Mr.  Cutting  was  accountable  for  ?  A.     Yes,  sir. 

Q.     What  was  that  material  ? 

A.  Well,  one  was  a  lot  of  electrical  material 
which  at  the  time  the  investigator  came  up  there, 
why,  we  proved  that  everything  was  on  the  x)Ost. 

Q.  Calling  your  attention  to  a  certain  boiler,  was 
there  an  investigation  made  about  that?  [280] 

A.  Yes,  sir.  There  was  a  big  steam  boiler — I 
don't  know  what  the  estimated  weight  was,  but  it 
was  probably  about  twelve  or  fifteen  feet  long;  it 
would  take  a  lowboy  to  haul  it  and  a  crane  to  load 
it  onto  the  lowboy — and  that  was  supposed  to  be 
missing.  There  had  been  none  brought  on  Ladd 
Field  there,  and,  after  we  got  to  hunting  around  for 
it,  it  was  found  sitting  out  on  the  field  there,  and  it 
was  identified  as  the  one  missing.  That  was  brought 
in  there  without  my  knowledge. 
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Q.  That  had  been  brought  in  there  and  placed  in 
there  without  any  report  on  it "?  A.     Yes,  sir. 

Q.  I  believe  you  stated  that  other  equipment 
and  material  had  also  been  returned  the  same  way? 

A.     Yes,  sir. 

Q.  Now,  was  there  any  articles,  items  of  various 
sorts,  that  would  be  taken  out  of  the  warehouse  by 
officers,  or  enlisted  men,  or  civilians,  without  your 
knowledge '?  A.     It  had  been  done,  yes. 

Q.     Do  you  know  of  cases  of  it  being  done  ? 

A.  I  had  sereval  warehouses  broken  into  and  ma- 
terial gone  quite  a  few  times. 

Q.  And  did  you  find  out  where  it  had  gone  to 
later?  A.     No,  I  didn't. 

Q.  And  do  you  know  where  it  had  gone  to,  who 
had  taken  if?  A.     Only  in  one  case.  [281] 

Mr.  Arend:  We  object  to  that,  your  Honor,  un- 
less it  is  comiected  with  the  defendant. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Taylor)  :  Mr.  Blakesley,  was  there 
material  and  equipment  that  didn't  show  on  the  in- 
ventory? Was  there  anything  out  there  that  didn't 
show  on  the  inventory? 

Mr.  Arend:  We  object  to  that  unless  he  makes 
certain  which  inventory  is  meant. 

Q.     The  warehouse  inventory. 

A.     There  was  lots  of  items. 

Mr.  Arend:     We  object  to  that  as  too  indefinite. 

The  Court :     It  is  too  indefinite,  Mr.  Taylor. 

Q.  It  is  particularly  directed  to  various  items 
which  you  kept  in  the  warehouses  and  which  was 
under  your  control. 
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Mr.  Arend:     We  still  object  to  it,  your  Honor. 
There  is  nothing  definite  there. 
The  Court:     Objection  sustained. 
Q.     (By  Mr.  Taylor) :     Now,  do  you  remember 
how  many  stoves  and  ranges,  electric  ranges  and 
refrigerators  were  checked  out  to  Satellite  Field? 

Mr.  Arend :     We  object  to  that  unless  he  identifies 
the  type  of  range  first. 

The  Court :     The  objection  will  be  overruled. 
Mr.  Taylor :     They  brought  this  up. 
The  Court:     The  objection  was  overruled.  [282] 
Do  you  remember  the  question?    Answer  it  **yes" 
or  "no."  A.    Yes,  sir. 

Q.     How  many  was  there  ? 

Mr.  Arend:    We  object  to  it,  your  Honor,  unless 
he  shows  what  kind  of  ranges. 

The  Court:     I  believe  he  said  electric  ranges. 
Mr.  Arend:     I  think  it  should  be  further  identi- 
fied as  to  the  make :  whether  it  was  General  Electric 
or  Westinghouse. 

Mr.  Taylor:  If  the  Court  please,  the  govern- 
ment brought  this  same  question  up,  and  they  had 
ranges  go  out  there  without  any  identification  marks 
on  them,  any  numbers.  I  think  we  are  entitled  to 
show  how  many  were  brought  out  so  far  as  Mr. 
Blakesley 's  knowledge  is  concerned. 
The  Court :  Limit  it  as  to  them. 
Q.  (By  Mr.  Taylor) :  During  the  time  that 
Satellite  Field  was  activated. 

A.     There  was  one  electric  refrigerator  and  one 
electric  stove  of  the  household  type. 
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Q.  Can  you  state,  to  your  own  knowledge, 
whether  or  not  that  electric  range  and  electric  re- 
frigerator, which  was  charged  out  to  Satellite  Field, 
was  returned  to  Ladd  Field  *?  A.     It  was  not. 

Q.  Your  records  would  indicate  that  it  wasn't 
returned ;  is  that  right  ?  A.     Yes,  sir.  [283] 

Q.     Where  are  you  working  now,  Mr.  Blakesley? 

A.  For  the  Birch,  Johnson,  and  Lytle  Company 
in  Anchorage. 

Q.     What  is  your  occupation  there? 

A.     I  am  working  in  the  warehouse. 

Q.  Warehouseman.  You  are  acquainted  with  Mr. 
Cutting,  are  you  not,  Mr.  Blakesley  ?  A.    Yes. 

Q.     How  long  have  you  known  him  ? 

A.     Probably  over  two  years. 

Q.  And  was  that  acquaintance  here  at  Ladd 
Field  and  Satellite  Field  while  you  were  working 
here  ?  A.     Yes,  sir. 

Q.  And  what  was  his  occupation  or  position  at 
that  time  ? 

A.     He  was  post  engineer  at  Satellite  Field. 

Mr.  Taylor:  I  believe  that  is  all,  Mr.  Blakesley. 
You  may  cross-examine. 

Cross-Examination 
By  Mr.  Arend : 

Q.  Are  you  familiar  with  the  tally-out  sheets 
that  were  used  at  Satellite  Field  ?  A.    Yes,  sir. 

Q.  That  is,  that  would  be  used  in  bringing  back 
property  to  Ladd  Field.  A.        Yes,  sir. 
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Q.  Are  you  acquainted  with  Mr.  P.  J.  Cutting's 
signature,  the  defendant's  signature? 

A.     I  think  so. 

Q.  I  show  you  Plaintiff's  Identification  No.  13 
and  ask  you  to  look  at  it.  It  is  Plaintiff's  Exhibit 
H.  Do  you  find  two  ranges  listed  on  there,  two  elec- 
tric ranges'? 

A.  No,  sir.  That  is  two  ranges.  The  electric  is 
crossed  out. 

Q.  Don't  you  find  that  that  is  merely  the  line 
from  the  reverse  side  of  that  paper  ? 

A.     It  could  be,  yes,  holding  it  up  that  way. 

Q.  Now,  appearing  on  the  tally-out  sheet  signed 
by  Mr.  Cutting,  is  that  his  signature  on  there? 

A.  I  wouldn't  positively  identify  it,  no,  because 
I  haven't  seen  his  writing. 

Q.  Well,  assuming  that  it  is  his  signature  and 
that  it  is  a  tally-out  sheet  from  Satellite  Field,  do 
the  items  listed  on  there  represent  government  prop- 
erty?  Or  are  they  personal  property? 

Mr.  Taylor:  If  the  Court  jxlease,  I  object  to  the 
question  upon  the  ground  that  it  calls  for  a  con- 
clusion of  the  witness. 

Mr.  Arend :     It  is  cross-examination,  your  Honor. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Arend) :  Now,  I  show  you  Plain- 
tiff's Exhibit  A  and  ask  you  to  look  at  it.  Is  that 
a  type  of  memorandum  receipt  that  you  took  for 
government  property  issued  to  military  persoimel? 

A.     That  is  an  old  type,  yes,  sir. 
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Q.  Mr.  Blakesley,  can  you  tell  the  jury  the  serial 
number  that  was  on  the  one  range  that  was  at 
Satellite  Field  during  the  time 

A.     (Interposing)  :     I  can't  tell  the  jury  that. 

Q.     Oh,  you  can't  tell  the  serial  number *? 

A.  There  are  too  many  numbers  involved  there 
to  remember  that  many. 

Q.  Can  you  tell  the  jury  whether  or  not  a 
Westinghouse  electric  range,  type  TH64,  serial  num- 
ber 830175,  frame  style  number  1086298,  was  ever  on 
Satellite  Field? 

A.     Not  that  particular  one,  no. 

Q.  That  particular  one  was  never  on  Satellite 
Field.  How  do  you  know? 

A.     I  said  that  I  couldn't  say  that. 

Q.     Oh,  you  couldn't  say  that?  A.    Yes. 

Redirect  Examination 
By  Mr.  Taylor: 

Q.  Mr.  Blakesley,  Mr.  Arend  has  shown  you  a 
certain  exhibit  here  that,  I  think,  you  identified 
as  a  tally-out  of  Satellite  Field.  Now,  in  the  ordi- 
nary course  of  procedure,  what  would  be  done  with 
that?  Who  would  first  get  that  tally-out  sheet  at 
Satellite  Field?  [286] 

A.  If  the  item  was  going  from  Ladd  Field  to 
Satellite  Field,  the  tally-out  was  made  in  my  office. 
There  was  three  copies  made  of  that:  one  kept  in 
9U^*ji^^P^  ^^^^  ^wo  went  to  the  truck-driver,  and  as 
the  truck-driver  went  out  the  gate,  the  M.P.  picked 
up  the  one  copy  of  that,  and  the  other  copy  went  to 
Satellite  Field. 
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Q.  And,  in  reverse,  if  the  truck  went  out  of 
Satellite  Field,  three  copies  would  be  made  out;  one 
would  be  retained 

Mr.  Arend     (Interposing)  :     We  object  to  coun- 
sel giving  the  evidence.   I  think  the  witness  should, 
testify. 

Q.     Just  state  what  was  done. 

A.  That  would  be  the  same  from  Satellite  Field 
to  Ladd  Field. 

Q.     And  the  truck  driver  would  have  two  copies'? 

A.     Yes,  sir. 

Q.     One  to  give  the  M.P.?  A.     Yes,  sir. 

Q.  And  one  to  bring  to  Ladd  Field  when  he  ar- 
rived there?  A.     Yes,  sir. 

Q.  And  in  whose  possession  would  that  be  in 
from  the  time  he  left  the  gate  *? 

A.     Which  copy,  sir? 

Q.     The  copy  that  was  going  to  Ladd  Field, 

Q.  Well,  the  copy  that  was  going  to  Ladd  Field 
would  be  turned  in  with  the  supplies  that  he  had  on 
the  truck. 

Q.  You  mean  to  say  the  truck-driver  would  have 
that?  A.     Yes,  sir.  [287] 

Mr.  Taylor:     I  believe  that  is  all,  Mr.  Blakesley. 

Recross-Examination 
By  Mr.  Arend : 

Q.  Who  would  get  the  original  of  those  three 
copies  ? 

A.     The  original  was  kept  in  my  office. 
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Q.  No,  I  mean  coming  from  Satellite  Field,  who 
would  get  the  originaH  A.     The  M.P. 

Q.     The  M.P.  ? 

A.  Yes,  sir,  the  M.P.  As  the  truck  went  through 
the  gate,  the  M.P.  would  get  the  first  copy. 

Mr.  Arend :     I  have  no  more  questions. 

Further  Redirect  Examination 
By  Mr.  Taylor: 

Q.  Mr.  Blakesley,  do  you  know  in  what  building 
at  Satellite  Field  that  the  range,  electric  range  and 
the  electric  refrigerator  were  in  ? 

A.  The  electric  refrigerator  and  electric  range  I 
sent  down  from  Ladd  Field  to  Satellite  Field  went 
to  the  dispensary. 

Q.  Mr.  Blakesley,  could  you  state  whether  or 
not,  at  the  time  that  Mr.  Cutting  was  terminated  at 
Satellite  Field,  that  his  property  list  was  cleared  I 

A.     It  was.  [288] 

Q.  And  it  showed  that  he  had  no  property  of 
the  government?  A.     Yes,  sir. 

Mr.  Taylor.     That  is  all,  Mr.  Blakesley. 

Mr.  Arend :     That  is  all. 

(Witness  excused.)  [289] 
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called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Will  you  state  your  name,  please"? 

A.     George  Nehrbas. 

Q.     Where  do  you  reside,  Mr.  Nehrbas? 

A.     Fairbanks. 

Q.  And  what  business  or  occupation  do  you 
follow? 

A.     I  have  the  Fairbanks  U-Drive. 

Q.  How  long  have  you  been  in  that  business,  Mr. 
Nehrbas?  A.     Since  1939. 

Q.     And  what  type  of  business  is  that? 

A.     Renting  of  automobiles. 

Q.     Of  various  sorts  ?  A.     Yes. 

Q.  Trucks,  sedans,  and  so  forth.  I  suppose  over 
the  years  you  have  rented  quite  a  number  of  cars, 
Mr.  Nehrbas?  A.     Yes. 

Q.  And  had  a  great  many  customers.  Mr.  Nehr- 
bas, do  you  ever  remember  of  renting  a  car  to  a 
man  named  M.  W.  O'Neil? 

A.     I  don't  remember  the  man. 

Q.  Now,  in  renting  a  car,  do  you  have  any  record 
of  the  rental  of  that  car?  A.    Yes.  [290] 
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Q.     How  is  that  record  kept,  Mr.  Nehrbas? 

A.  We  have  a  rental  contract  book  that  the  cus- 
tomer, the  renter,  signs.  We  make  it  out  and  he 
signs  it.  It  is  a  contract  agreement.  We  keep  one 
copy  in  the  book ;  he  gets  the  other  copy. 

Q.     Which  copy  do  you  keep,  Mr.  Nehrbas  ? 

A.  In  the  older  books,  we  keep  the  carbon  copy. 
In  the  newer  books,  the  later  books,  w^e  keep  the 
original  copy. 

Q.  Is  that  a  j^ermanent  record,  then,  of  the  trans- 
actions you  have  in A.    Yes. 

Q.    regard  to  the  rental  of  cars? 

A.    Yes. 

Q.     Who  kept  those  books? 

A.     I  kept  those  books. 

Q.  Now,  Mr.  Nehrbas,  would  you  take  a  look  at 
this  book  and  state  what  that  is  ? 

A.  That  is  one  of  older  type  rental  books,  which 
we  had  in  effect  from  1941  until  1945. 

Mr.  Taylor:  I  would  like  to  have  that  marked 
for  identification. 

(Rental  contract  book  of  the  Fairbanks  U- 
Drive  was  marked  by  the  clerk  of  the  court  as 
Defendant 's  Identification  C,  and  the  page  here- 
inafter referred  to  is  in  words  and  figures  as 
follows:)  [291] 
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"Rates  for  Fairbanks-U-Drive 
''East  329  411  Second 

$20.00  Deposit  Required 

(Forfeitable  on  Breach  of  This  Contract) 

Daily  Rental  Rates 
Short  Rental  Rates  Customer   Furnishes 

Includes  Gas  and  Oil  Own  Gas  and  Oil 

^' Older  Cars,      ']  .O71/2  per           )  mn     •, 

1K            -1            TVT-   •  -1                 r  100  mile 

.15  per  mile           Minimum  mile                \        .   . 

.      .,  J  minimum 
K      4  miles 

Good  Cars,         j      per  hour  .10  per  1a 

.20  per  mile     J  mile  C  ^ 

Service  Charges,  $0.75  minimum.  $1.50  per  24-hr.  day 
Date,  July  5      Name Address 

^'Make  of  Car,  25  Ford  Model  of  Car,  Brown 

Time  In Mileage  In  53 

Time  Out Mileage  Out  65518 

Time  Used Mileage  Driven  35 

Rate  at 5 

110 
2 

Amount  of  Rental 8.00 

Damages 

Service  Charges,  5  mi.  on  35  3.00 

Misc.  Charges 

Pd  

Total  $11.00 

''The  undersigned  lessee  agrees,  guarantees  and 

warrants  as  follows:  [292] 
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"1.  That  lessee  has  examined  said  automobile 
and  that  it  is  in  good  and  sendceable  condition,  and 
that  he  will  hold  lessor  harmless  from  all  claims 
arising  out  of  latent  defects  therein.  That  imme- 
diately upon  driving  the  car,  if  there  is  no  objection 
to  the  condition  of  the  car,  it  will  be  presumed  by 
the  lessor  that  the  car  is  entirely  satisfactory  to 
lessee. 

"2.  That  lessee  will  return  the  automobile  in  the 
same  condition  as  when  received  and  will  pay  for 
any  damage  done  to  said  automobile  while  in  his 
possession.  The  lessee  further  agrees  to  hold  and 
save  the  lessor  harmless  and  free  from  all  claims 
arising  out  of  injuries  to  persons  or  damages  to 
property  caused  by  the  lessee  during  the  time  lessee 
has  said  automobile  out  of  lessor's  possession. 

"3.  That  lessee  will  retain  sole  and  exclusive  pos- 
session of  car  and  allow  no  one  else  to  operate  it 
and  will  observe  and  obey  all  Federal,  Territorial 
and  Municipal  laws  while  said  automobile  is  in  his 
possession.  That  said  automobile  will  not  be  used 
to  carry  passengers  or  goods  for  hire. 

"4.  The  lessee  agrees  not  to  change  or  alter  any 
part  of  the  automobile  rented,  or  any  accessory,  in- 
strument or  part  attached  thereto,  in  any  way  what- 
soever, except  for  necessary  repairs  while  en  route, 
and  at  lessee's  own  expense. 
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"5.  That  lessee  is  responsible  for  all  towing  and 
wrecking  fees  except  when  due  to  defects  in  mech- 
anism. [293] 

"6.  That  I  am  21  years  of  age,  and  am  a 
capable,  competent  driver  and  will  not  at  any  time 
operate  this  vehicle  while  under  the  influence  or 
effect  of  liquor. 

"7.  That  the  undersigned  has  read  and  received 
a  copy  of  this  contract. 

*' Lessor: 

Fairbanks-U-Drive  /s/  ''M.  W.  O'Neil 

By "  "(Lessee)" 

Q.  (By  Mr.  Taylor)  :  Now,  Mr.  Nehrbas,  will 
you  open  that  book  at  the  place  where  the  little 
marker  is  and  state  what  that  is? 

A.  That  was  a  car  that  was  rented  to  M.  W. 
O'Neil  on  July  5.  It  was  a  '35  Ford  Sedan.  It 
was  a 

The  Court:    What  year? 

A.     The  rental 

The  Court:     What  year? 

The  Witness:     Was  it  rented? 

The  Court :     Yes. 

The  Witness :     1941. 

Q.  (By  Mr.  Taylor)  :  Was  that  signed  by  Mr. 
O'Neil?  A.     Yes.   It  is  made  out  by  myself. 
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Mr.  Taylor:  We  would  like  to  offer  this  in  evi- 
dence. 

Mr.  Arend:  We  would  like  to  know  for  what 
purpose  it  is  being  offered. 

Mr.  Taylor :  It  is  offered  for  the  purpose  of  con- 
firming [294]  the  handwriting  on  the  slips  with  the 
handwriting  on  the  bill  of  sale  given. 

Mr.  Arend:  As  I  see  it,  your  Honor,  there  is  no 
identity  established  between  this  M.  W.  O'Neil  and 
the  signature  that  we  have  on  one  of  the  papers 
here  in  this  case,  the  bill  of  sale,  and  I  believe 
it  is  a  little  too  remote  for  any  purpose.  They 
probably  have  something  more  recent. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Taylor)  :  Would  you  please  state 
what  that  is,  Mr.  Nehrbas  ? 

A.  This  is  another  car  that  was  rented  to  the 
same  M.  W.  O  'Neil  on  September  23  the  same  year  ; 
that  is  a  '41  Ford. 

Q.     Is  that  signed  by  Mr.  O'NeiH 

A.     Yes,  sir,  the  same  signature. 

Mr.  Taylor:  I  would  like  to  have  that  marked 
for  identification. 

(Thereupon  a  rental  contract  book  of  the 
Fairbanks-U-Drive  was  marked  by  the  clerk 
of  the  court  as  Defendant's  Identification  C, 
and  the  page  referred  to  in  this  proceeding  is, 
in  words  and  figures,  as  follows:) 
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"RATES  FOR  FAIRBANKS-U-DRIVE 

''East  329  411  Second 

$20.00  Deposit  Required 

(Forfeitable  on  Breach  of  This  Contract) 

Cash 

Daily  Rental  Rates 
''Short  Rental  Rates  Customer  Furnished 
Includes  Gas  and  Oil  Own  Gas  and  Oil 

"Older  Cars,      1  .071/2  per  )      .nn     -, 

ir  -1  Ai-   •  -If      100  mile 

.15  per  mile  Mmimiim  mile  \         .   , 

.     .,  -'     minimum 

r       ^  "^^^^^  .  94  ] 

Good  Cars,  per  hour  .10  per  11 

.20  per  mile     J  mile  ( 

Service  Charges,  $0.75  minimum      $1.50  per  24-hr.  day 
Date,  Sept.  23.     Name Address 

"Make  of  Car,  41  Ford  Model  of  Car,  Coupe 

Time  In Mileage  In  84 

Time  Out Mileage  Out  6278 

Time  Used 

Rate  at Pd  Mileage  Driven  6 

Amount  of  Rental 2.50 

Damages 

Service  Charges 

Misc.  Charges 

Total 

"The  undersigned  lessee  agrees,  guarantees  and 
warrants  as  follows: 

"].  That  lessee  has  examined  said  automobile 
and  that  it  is  in  good  and  serviceable  condition,  and 
that  he  will  hold  lessor  harmless  from  all   claims 
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arising  out  of  latent  defects  therein.  That  imme- 
diately upon  driving  the  car,  if  there  is  no  objec- 
tion to  the  condition  of  the  car,  it  will  be  presumed 
by  the  lessor  that  the  car  is  entirely  satisfactory  to 
lessee. 

"2.  That  lessee  will  return  the  automobile  in  the 
same  condition  as  when  received  and  will  pay  for 
any  damage  done  to  said  automobile  while  in  his 
possession.  The  lessee  further  agrees  to  hold  and 
save  the  lessor  harmless  and  free  from  all  claims 
arising  out  of  injuries  to  persons  or  damages  to 
property  caused  by  the  lessee  during  the  time  lessee 
has  said  automobile  out  of  lessor's  possession. 

"3.  That  lessee  will  retain  sole  and  exclusive 
possession  of  car  and  allow  no  one  else  to  operate 
it  and  will  observe  and  obey  all  Federal,  Territorial 
and  Municipal  laws  while  said  automobile  is  in  his 
possession.  That  said  automobile  will  not  be  used  to 
carry  passengers  or  goods  for  hire. 

^'4.  The  lessee  agrees  not  to  change  or  alter  any 
part  of  the  automobile  rented,  or  any  accessory, 
instrument  or  part  attached  thereto,  in  any  way 
whatsoever,  except  for  necessary  repairs  while  en 
route,  and  at  lessee's  own  expense. 

"5.  That  lessee  is  responsible  for  all  towing  and 
wrecking  fees  except  when  due  to  defects  in  mech- 


anism. 


6.     That  I  am  21  years  of  age,  and  am  a  capable,  ; 
competent  driver  and  will  not  at  any  time  operate 
this  vehicle  while  under  the  influence  or  effect  of 
liquor. 
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*'7.     That  the  undersigned  has  read  and  received 
a  copy  of  this  contract.  [297] 
**  Lessor: 

Fairbanks-U-Drive  /s/  ''M.  W.  O'Neil 

By  "  "(Lessee)" 

Q.  (By  Mr.  Taylor)  :  Now,  referring  to  this, 
can  you  state  the  date  that  that  rental  was  made  ? 

A.     That  was  on  July  5. 

Q.    And  what  type  of  car  was  it? 

A.     '35  Ford  Sedan. 

Q.    And  that  was  signed  by  Mr.  O'Neil,  was  it? 

A.     Yes. 

Q.  And  then  calling  your  attention  to  the  slip 
that  is  marked  in  that,  could  you  state  what  that 
is — date,  that  is.  A.     September  23. 

The  Court:     Of  what  year? 

The  Witness:  '41.  '41  Ford  Coupe  at  the  same 
rental. 

Mr.  Taylor:  I  believe  that  is  all  now,  Mr. 
Nehrbas. 

Cross-Examination 
By  Mr.  Arend: 

Q.  Mr.  Nehrbas,  can  you  describe  Mr.  O'Neil 
to  us? 

A.  I  cannot.  I  don't  remember  him. 

Q.  You  don't  remember  him?  A.     No. 

Q.  You  haven't  seen  him  since  1941? 

A.  I  wouldn  't  know  him  if  I  saw  him.  [298] 

Q.  Did  he  sign  them  in  your  presence  ? 
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A.  Whoever  signed  the  name  O  'Neil  signed  them 
in  my  presence,  but  I  don't  remember  O'Neil.  It 
is  too  long  ago.   I  never  knew  him  personally. 

Q.     Did  he  ever  get  a  car  since  September,  1941? 

A.  That  also  I  would  be  unable  to  say,  but  I 
rather  doubt  it. 

Q.     Did  you  go  through  your  records'? 

A.  I  didn't  go  through  them  all.  I  believe  an- 
other party  did. 

Mr.  Arend:     That  is  all. 

(Witness  excused.)  [299] 

HARRY  O.  AREND 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  previously  sworn,  was  further  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  McCutcheon: 

Q.  Mr,  Arend,  in  your  experience  as  United 
States  Attorney,  you  have  undoubtedly  had  occasion 
many  times  to  compare  signatures.  You  have  had 
some  experience  in  that,  have  you  ? 

A.  I  am  no  signature  expert.  I  usually  go  to 
someone  else  to  get  comparisons  made  for  me. 

Q.  I  hand  you  that  bill  of  sale.  Defendant's 
Exhibit  No.  1.  Will  you  compare  the  signatures  on 
the  bill  of  sale  with  the  carbon  copy  of  the  record  ? 

A.     Yes. 

Q.  Would  you  say  that  that  is  the  same  sig- 
nature*? A.     I  couldn't  say. 
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Q.  Does  it  look  like  the  same  signature?  Take 
all  the  time  you  want.  I  am  not  trying  to  hurry  you. 

A.  Well,  the  "N"  in  O'Neil  in— on  these  two 
identifications — in  one  of  them  it  appears  to  have 
been  printed;  in  the  other  it  appears  to  have  been 
written  in  a  flowing  hand. 

Q.    Would  you  say 

A.     Wait  a  minute.   I  am  not  through  yet. 

Q.     Go  ahead.  [300] 

A.  On  the  bill  of  sale  it  appears  that  the  man 
made  an  "M"  for  the  "N";  in  other  words,  there 
are  three  distinct  strokes  on  the  ''M"  which  should 
have  ordinarily  been  an  "N,"  as  it  is  O'Neil.  There 
are  some  similarities,  however,  and  there  are  also 
differences.  The  "O"  is  entirely  different  on  the 
bill  of  sale. 

Q.  Is  it  entirely  different ?  Did  you  say  "entirely 
different"? 

A.  Yes,  I  will  say  that,  because  the  ''O"  on  the 
identifications  is  made  in  the  form  of  a  circle,  with 
the  last  part  of  the  up  stroke  ending  inside  of  the 
beginning  down  stroke,  but  fairly  close  to  it.  On 
the  bill  of  sale,  the  "O"  commences  in  the  center 
of  the  circle,  goes  up  and  around,  and  comes  back 
into  the  center  of  the  circle  again,  which  gives  a 
loop  in  the  middle  of  the  "O."  Now,  that  is  a  dis- 
tinction to  me. 

Q.  Would  you  say  that  the  signatures  look  sim- 
ilar? A.     I  wouldn 't  say  so. 

Q.     You  would  say  they  didn't  look  similar? 

A.     To  me  they  do  not. 
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Mr.  McCutcheon :  Very  well.  That  is  all,  unless 
there  is  some  cross-examination. 

The  Witness:  I  realize  that  there  is  about  five 
years  difference — four  years,  at  any  rate. 

Mr.  Berrett:     No  cross-examination. 

(Witness  excused.)  [301] 

STANLEY  D.  BASKIN 

called  as  a  witness  on  behalf  of  the  defendant, 
having  been  previously  sworn,  was  further  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.  Now  Mr.  Baskin,  I  suppose  in  your  train- 
ing as  an  F.B.I,  man  that  you  have  studied  hand- 
writings to  a  certain  extent? 

A.  Well,  I  never  received  any  special  instruc- 
tion on  it. 

Q.     I  suppose  that  there  are  many  times  that 
you  have  been  called  upon  to  compare  handwrit-    I 
ings  for  similarities  and  general  appearances? 

A.  Yes,  I  have  been  called  on,  but  just  to  ex- 
press my  personal   opinion. 

Q.  Mr.  Baskin,  I  hand  you  Defendant's  Ex- 
hibit No.  1  and  also  Defendant's  Identification  C 
and  ask  you  to  compare  the  signature  of  William 
N.  O'Neil  appearing  on  there  with  the  signature 
of  William  W.  O'Neil,  or,  M.  W.  O'Neil,  appearing 
on  the  bill  of  sale,  and  state  whether,  in  your  opin- 
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ion,  there  is  a  similarity  between  those  signatures. 
It  may  be  you  want  a  little  better  light.    If  you 
do,  you  may  get  under  another  light. 

A.  No,  this  is  all  right.  Yes,  there  are  features 
of  those  letters  that  are  similar. 

Q.  Now,  compare  the  bill  of  sale  with  Defend- 
ant's Identification  [302]  B  that  bear  the  signa- 
ture of  M.  W.  O'Neil  appearing  there  with  M.  W. 
O'Neil  which  appears  on  Defendant's  Exhibit  1. 

A.  There  are  certain  features  of  it  that  are 
similar,  but  the  O'Neil  in  this  Exhibit  3^ 

Q.     That  is  Identification  B,  I  believe  it  is. 

A.     is   spelled   with   an   apostrophe — O'Neil 

— and  the  others  are  not  spelled  with  an  apostrophe. 
The  "W"  is  considerably  different  from  the  ^'W 
in  Identification  No.  1 — is  that  it? 

Q.     Yes. 

The  Court:     I  believe  it  is  Exhibit  1. 

Q.  How  about  the  general  appearance,  though, 
of  that  signature,  Mr.  Baskin? 

A.     The  general  appearance  is  similar. 

Q.  And  in  your  opinion  they  might  have  been 
written  by  the  same  hand? 

A.  They  could  have  been  written  by  the  same 
hand. 

Mr.  Taylor:  If  the  Court  please,  at  this  time  I 
would  like  to  offer  the  two  exhibits  B  and  C  as 
exhibits  in  this  case. 

Mr.   Arend:     We  object  to  their  admission. 

The  Court:  Objection  overruled.  They  may  be 
admitted. 
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(Thereupon  Defendant's  Identifications  B 
and  C  were  marked  by  the  clerk  of  the  court 
as  Defendant's  Exhibits  No.  2  and  3,  respec- 
tively.) 

Mr.  Taylor:     That  is  all,  Mr.  Baskin.  [303] 

Cross-Examination 
By  Mr.  Arend: 

Q.  I  want  you  to  examine  again  Defendant's 
Exhibit  No.  1  and  what  has  been  marked  here  on 
the  front  "Identification  C,"  now  Exhibit  3,  in 
regard  to  this  one  question  I  think  that  was  asked 
you  by  counsel  as  to  whether  there  were  any  simi- 
larities. Now,  I  want  to  ask  you  about  these  two 
signatures,  purporting  to  be  those  of  O  'Neil ;  if  you 
note  any  dissimilarities,  will  you  state  what  they 
are?  A.     I   do. 

Q.     State  what  they  are  in  Exhibit  1. 

A.  In  Exhibit  1,  the  "M"  is  written  very  much 
like  a  "W"  with  a  looj)  in  the  beginning;  it  comes 
down  to  almost  the  bottom  of  the  "M",  and  in 
Exhibit— what  is   this:   "C"? 

Q.     No.  3. 

A.  And  in  No.  3,  the  loop  in  the  *'M"  is  high 
at  the  top  of  the  "M."  The  "W"  in  Exhibit  3  is 
sharp  at  the  bottom  and  at  the  center,  whereas  the 
"W"  in  Exhibit  1  is— the  "W"  is  round  at  the 
bottom.  In  Exhibit  3  there  is  an  apostrophe  be- 
tween the  ''O"  and  the  "N";  in  Exhibit  1,  there 
is  no  apostrophe;  and  in  Exhibit  3  the  first  "e" 
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appears  to  be  dotted;  that  is,  the  letter  which  ap- 
pears to  be  "e"  appears  to  be  dotted,  and  in  Ex- 
hibit 1  what  appears  to  be  spelled  N-e-i-1,  with 
the  "i"  being  the  third  letter  of  it,  the  dot  is  over 
the  third  letter  in  the  word  "Neil."  [304] 

Q.  Compare  the  letter  "O"  in  the  word 
'■'O'Neil"  in  the  two  docnments. 

A.  There  is  considerable  difference  between  the 
"O";  in  Exhibit  3  it  is  pai-ticularly  ronnd,  but  in 
the  "O"  in  Exhibit  1,  it  is  round,  but  it  has  a 
loop  in  the  center. 

Q.  Do  you  believe,  Mr.  Baskin,  that  these  two 
documents  were  signed  by  the  same  individual*? 

A.  Well,  I  couldn't  say  they  were  signed  by 
the  same  individual.  I  would  say  they  could  be, 
but  I  wouldn't  say  they  were  signed  by  the  same 
individual. 

Mr.   Arend:     That   is   all. 

Mr.  Taylor:  That  is  all,  Mr.  Baskin.  I  would 
like  to  show  the  jury  the  comparison  of  these  sig- 
natures. 

(The  above-mentioned  exhibits  were  shown 
to  the  jury.) 

The  Court:  We  will  take  a  recess  for  ten  min- 
utes. 

(A  ton  minute  recess  was  taken,  after  which 
court  was  duly  reconvened.  All  members  of 
the  jury  were  present.) 

The  Court :     Call  j^our  next  witness. 

Mr.  Arend :     Defendant  rests,  your  Honor.  [305] 
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EMMA  JACQUELINE  GRUENEICH 
called  as  a  witness  on  behalf  of  the  plainti:^,  having 
been  duly  sworn  by  the  clerk  of  the  court,  was 
examined  and   testified   as   follows: 

Direct  Examination 
By  Mr.  Arend: 

The  Court :  I  suggest,  first,  that  the  jury  refrain 
now  from  taking  up  any  more  time  with  those 
exhibits.  They  will  take  quite  a  bit  of  time,  and, 
when  you  get  to  the  ^ury  room,  you  will  have  time 
to  examine  them  more  carefully. 

Q.     State  your  own  full  name,  please. 

A.     My  name  is  Emma  Jacqueline  Grueneich. 

Q.  How  long  have  you  lived  in  Fairbanks,  Mr. 
Grueneich  ? 

A.     Since  July  of  1942. 

Q.  Where  were  you  living  on  the  1st  of  Octo- 
ber, 1945? 

A.  We  were  living  in  the  building  formerly 
known  as  the  Moose  Hall. 

Q.     Did  you  own  the  building?  A.     Yes. 

Q.  Are  you  acquainted  with  Mrs.  Percy  James 
Cutting?  A.    Yes. 

Q.  Do  you  know  Mr.  Percy  James  Cutting,  the 
defendant  here  ?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  Mrs.  Cut- 
ting in  your  apartment  on  October  1st,  1945,  rela- 
tive to  an  electric  range  and  refrigerator  ?  [306] 

A.  Yes,  I  did.  I  wouldn't  say  it  was  on  October 
1;  it  was  sometime  during  October.  To  say  the 
exact  date,  I  am  inclined  to  believe  that  it  was  pos- 
sibly nearer  the  latter  part  of  October. 
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Q.  Is  it  the  only  conversation  you  had  with  her 
regarding  an  electric  range  or  refrigerator*? 

A.     Yes. 

Q.    What  was  said  in  the  conversation? 

A.  Mrs. — she  was  Mrs.  Henderson  at  the  time 
she  came  to  see  me;  that  was  prior  to  the  time 
that  she  and  Mr. — well,  just  a  minute,  now.  Am 
I  correct  on  that?  No,  I  think  that  was  shortly 
after  she  and  Mr.  Cutting  were  married.  She  was 
Mrs.  Henderson  at  the  time  we  bought  the  build- 
ing. She  was  renting  the  space  for  the  Mt.  Mc- 
Kinley  Ice  Cream  Company,  and  just  a  few  days 
after  we  purchased  the  building  she  placed  her 
business  on  sale. 

Mr.  Taylor:  We  object  to  that,  your  Honor,  as 
not  responsive. 

The   Court:     Objection  sustained. 

Q.  Will  you  just  answer  the  question  and  ju&t 
confine  yourself  to  the  question? 

A.     Yes.    What  was  the  question? 

Mr.  Arend:  Will  you  please  read  the  ques- 
tion? 

(The   question   was   read   by   \hG   reporter: 
What  was  said  in  the  conversation?)  [307] 

A.  Mrs.  Cutting  came  to  my  apartment,  and  she 
asked  me — during  that  time  we  were  constructing 
apartments,  and  how  the  subject  came  up,  she 
asked  me  if  we  were  having  difficulty  in  getting 
electric  stoves  and  refrigerators,*  and  T  told  her 
that  those  things  were  always,  at  that  time,  hard 
to  get,  but  we  hand  been  promised  some;  and  8he 
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said,  "How  would  you  like  to  buy  a  Westinghouse 
stove  and  refrigerator?"  Well,  I  spoke  up,  and 
I  said,  "Well,  what  would  you  want  for  themT' 
So  she  said,  ^'Wliat  will  you  give  me  for  them?" 
And  so  I  explained  to  her  then  that  I  would  have 
to  see  the  merchandise  involved  and  know  some- 
thing about  how  long  it  had  been  in  use  and  when 
it  was  purchased,  and  so  forth,  before  I  could  tell 
her  how  much  I  would  pay  her  for  it;  and  the 
conversation  ended  there,  and  it  wasn't  brought 
up  again.  I  didn't  make  any  effort  to  see  her,  and 
she  didn't  come  to  see  me  in  regards  to  the  matter 
after  that. 

Q.  Did  3^ou  ever  see  the  range  or  refrigerator 
that  you  two  were  talking  about? 

A.     No,  I  didn't.    No. 

Mr.  Arend:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Just  about  what  time  was  that?  Did  you 
say  it  was  shortly  after  they  were  married?  [308] 

A.  I  would  say  it  was  shortly  after  they  were 
married,  Mr.  Taylor.  It  was  sometime  after  they 
were  married.  It  was  prior  to  the  time  that  Murton 
bought  the  business  out  she  happened  to  see  me. 

To  begin  with 

■  Q.     No.    I  just  wanted  you  to  place  the  time. 

A.  That  is  what  I  am  trying  to  establish,  the 
thne.    I  can't  say  exactly  what  time  it  was. 

Q.  It  was  sometime  after  their  marriage, 
thought 
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A.  It  was  sometime,  I  would  say,  between  the 
middle  and  latter  part  of  October. 

Mr.  Taylor:  I  believe  that  is  all,  Mrs.  Grue- 
neich. 

Mr.   Arend:     That   is    all. 

(Witness  excused.)  [309] 

STANLEY  D.  BASKIN 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  Mr.  Baskin,  you  have  testified  at  this  trial 
that  you  and  Mr.  Norton  made  a  search  of  the  Cut- 
ting home  in  Anchorage  in  December,  1945.  Did 
Mr.  Cutting  at  any  time  object  to  your  making 
such  a  search? 

Mr.  Taylor:  If  the  Court  please,  I  object  upon 
the  ground  that  the  witness  never  testified  that  he 
made  a  search  of  the  Cutting  Home  in  Anchorage. 

The   Court:     Objection   overruled. 

Mr.  Taylor:  And  it  is  improper  redirect  exam- 
ination.   It  is  not  proper  rebuttal. 

The  Court:     Objection  overruled. 

A.  He  never  made  any  objection  to  the  search. 
T  asked  him  if  he  had  any  objection  to  my  search- 
ing his  residence,  or  home,  and  he  said  he  didn't. 
He  said,  "To  satisfy  yourself,  you  may." 

Mr.  McCiitcheon:  We  object  to  it  as  not  re- 
sponsive. 
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The  Court:     Objection  sustained. 

Q.  (By  Mr.  Arend)  :  Did  Mrs.  Cutting  ever 
make  an  objection  to  your  making  that  search f 

A.  She  never  made  any  objection  to  searching 
her  home. 

Q.  In  what  division  of  Alaska  is  Ladd  Field 
situated?  [310] 

A.     It  is  the  Fourth  Judicial  Division. 

Q.  And  in  what  Division  of  Alaska  is  Satellite 
Field  located,  approximately  twenty-six  miles  from 
the  Town  of  Fairbanks'? 

A,     In  the  Fourth  Judicial  Division. 

Mr.  Arend:     You  may  cross-examine. 

Mr.  Taylor:     No  cross-examination. 

(Witness  excused.)  [311] 

HUGH  C.  NORTON 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  Mr.  Norton,  you  have  testified  at  this  trial 
that  during  December,  1945,  you  and  Mr.  Baskin 
made  a  search  of  the  Cutting  home  at  Anchorage, 
Alaska.  Did  Mr.  Cutting,  at  any  time,  object  to 
your  making  such  a  search? 

Mr.  Taylor:  We  object  to  the  question.  It  is 
just  a  repetition  of  a  question  that  was  put  to  the 
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witness  on  direct  examination.  He  has  already  testi- 
fied to  the  same  matter. 

The  Court:     Objection  overruled. 

A.     No,  he  did  not  object. 

Q.     Did  Mrs.  Cutting  make  any  such  objection? 

A.  No.  She  requested  me  to  make  the  search 
after  Mr.  Cutting  had  said  it  was  all  right. 

Q.  When  you  were  interviewing  Mr.  and  Mrs. 
Cutting  at  your  office  on  December  19,  1945,  at 
Anchorage,  Alaska,  did  you  there  tell  her  to  go 
home  and  get  a  bill  of  sale?  A.     No. 

Q.  Was  there  any  conversation  regarding  a  bill 
of  sale  at  that  interview  between  you  and  Mrs. 
Cutting?  A.     Yes,  sir.  [312] 

Q.     What  was  that? 

A.  Well,  in  questioning  her  concerning  this  stove 
and  refrigerator,  this  stove,  Mrs.  Cutting  said  tliat 
she  had  a  paper  purporting  to  be  a  bill  of  sale, 
and  I  asked  her  if  she  had  it  with  her,  and  she 
said  no,  she  did  not;  she  had  it  at  home,  and  if  I 
would  like  she  would  go  home  and  get  it,  and  I 
said,  "Yes,  I  would  like  to  see  it  and  see  what  is 
on  the  bill  of  sale."  ■■....] 

Q.     You  also  testified  that  another  F.B.I,  agent, 
Mr.  Wright,  was  present  during  the  interview  at 
your  office  on  the  19th  of  December,  1945? 
A.     Yes,  sir. 

Q.     Did  he  remain  there  during  the  entire  inter- 
view? A.     Yes,  sir. 

Q.     Who  conducted  the  interview:    You  or  Mr. 
Wright? 
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A.  I  did.  One  thing,  I  think  Mr.  Wright  went 
out  for  probably  half  a  minute  to  get  some  matches. 
As  I  recall,  he  just  stepped  out  and  stepped  back. 

Mr.  Arend:     You  may  cross-examine. 

Mr.   Taylor:     No   questions. 

Mr.  Arend:     That  is  all,  Mr.   Norton. 

(Witness  excused.)  [313] 

ANDREW  JACKSON  HALL 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  examined  and  testified 
a.s  follows: 

Direct  Examination 
By  Mr.  Arend: 

Q.  Mr.  Hall,  did  you  have  a  conversation  with 
Mrs.  Audrey  Henderson  Cutting  in  the  Model  Cafe, 
during  the  noon  hour,  on  the  24th  day  of  Decem- 
ber, 1945! 

A.  I  did  have  a  conversation.  I  don't  know 
exactly — I  don't  remember  exactly  that  date.  I  am 
not  sure  it  was  that  particular  date,  but  I  had  lunch 
with  her  there  and  a  conversation,  yes. 

Q.  Is  that  the  only  time  you  had  lunch  with 
her  at  the  Model? 

A.     Yes,  only  once  at  the  Model,  I  believe. 

Q.     Who  else  was  present? 

A.  Oh,  there  was  no  one.  No  one  else  was  pres- 
ent except  she.  and  I,  I  believe  at  this  particular 
time.  I  mean,  she  was  the  only  one  with  me,  and 
I  \yas  the  only  one  with  her,  yes. 

Mr.  McCutcheon:  We  object  to  any  further  tes- 
timony unless  they  fix  the  date,  your  Honor. 
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The  Court:     Fix  a  date. 

Q.  (By  Mr.  Arend)  :  Can  you  fix  it  with  re- 
spect to   Christmas  of   '45,   1945? 

A.  Well,  I  remember  it  was  on  the  23rd,  I  be- 
lieve— on  the  23rd  I  belieA-e — just  before  Christ- 
mas, or  about  two  or  [314]  three  days  before  Christ- 
mas I  met  her  at  the  Nordale  Hotel.  She  called 
me  up  when  she  came  in  on  the  plane  and  asked 
me  to 

Mr.  McCutcheon:  (Interposing)  We  object  to 
that  as  not  responsive  to  any  question,  your  Honor. 

Q.  Yes,  just  try  to  fix  the  date,  if  you  can,  from 
the  23rd. 

A.  And  the  date  was  made  for  the  following 
day,  which  was,  the  best  I  remember,  the  day  be- 
fore Christmas,  which  would  be  the  24th,  and  I 
was  to  meet  her  at  the  Model  Cafe  at  noon  on  that 
day,  which  I  did. 

Mr.  McCutcheon :  Just  a  minute.  Are  you  going 
to  ask  a  question  or  let  him  talk  here  the  rest  of 
the  afternoon? 

Mr.  Arend:     Well,  he  was  still  fixing  the  time. 

Q.  (By  Mr.  Arend)  :  Now,  what  was  said  in 
that  conversation? 

A.  Well,  first  she  brought  up  the  subject  of 
some  plyboard  and  celotex  that  she  had  asked  Chuck 
Cors  about,  asked  Chuck  Cors  if  he  would,  could, 
give  her  a  bill  of  sale  for  any  plyboard  or  celotex 
that  went  into  the  apartment  up  there,  and  she  told 
me  that  he  told  her  that  he  couldn't  do  her  any 
good  on  it;  he  didn't  have  any  celotex  or  playboard 


300  Percy  James  Cutting  vs. 

(Testimony  of  Andrew  Jackson  Hall.) 
for  sale  and  never  had  sold  any  and  thereby  couldn't 
give  her  any  bill   of  sale  for  any  plyboard  that 
might  have  gone  into  that 

Mr.  McCutcheon:  Just  a  moment,  is  this  part 
of  the  conversation  you  had  with  Mrs.  Cutting?  I 
would  like  to  get  this  straight.  [315] 

A.  Yes,  this  is  the  conversation  that  was  going 
on.  She  was  doing  the  talking  at  this  time  about 
the  plyboard  and  material  and  celotex,  and  then 
she  asked  me  if,  she  told  me  to,  if  any  questions 
was  asked  me  in  regards  to  where  they  got  the 
stove  and  refrigerator,  just  reply  that  I  didn't 
know,  and,  well,  I  don't  particularly  remember  any 
other  incident,  except  she  told  me  then,  as  I  was 
fixing  to  leave,  that  just  to  remember  if  they  got 
into  any  trouble  about  it,  we  would  all  go  do^\^i 
together.    In  other  words,  she  meant  that 

Mr.  Taylor  (Interposing)  :  We  object  to  any- 
thing further  on  that  as  to  what  she  meant. 

The  Court:  Objection  sustained.  Tell  what  she 
said. 

A.  She  said  that  we  would  all  go  do\^Ti  together  ; 
that  we  were  all  involved  in  the  stove  and  refrig- 
erator. 

Q.  Mr.  Hall,  have  you,  or,  did  you,  during  1945, 
at  any  time,  observe  Mr.  Cutting  exert  himself  un- 
duly physically  other  than  in  lifting  the  range  that 
youv testified  to  yesterday? 

:    Mr.  McCutcheon:     Objected  to  as  improper  re- 
buttal, your  Honor. 
1:  The  Court:     Objection  overruled. 
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A.  Well,  on  a  number  of  instances,  I  have  seen 
liim  tussling  or  wrestling  with  some  of  the  boys 
there :  Chuck  Cors,  I  believe  was  one ;  Red  Harvey, 
w^ho  was  out  there.  I  don't  remember  any  other 
particular  incident.  I  don't  believe  I  remember  any 
outstanding,  anything  outstanding  about  it.  [316] 

Mr.  Arend:     You  may  cross-examine. 

Mr.   Taylor:     No   questions. 

Mr.   Arend:     That  is  all,  Mr.   Hall. 

Mr.  Arend:  The  government  rests  now,  your 
Honor. 

Mr.  Taylor:     Defendant  rests. 

The  Court:  How  much  time  do  you  want  to 
argue  this  case  to  the  side?  How  much  time  does 
the  defendant  want  % 

Mr.  Taylor:  I  believe  we  should  have  an  hour, 
your  Honor. 

The  Court:     Is  that  satisfactory*? 

Mr.  Arend:     That  is,  yes,  sir. 

Mr.  Taylor:     That  is  satisfactory. 

(Whereupon  counsel  for  each  party  argued 
the  case  before  the  jury  and  the  Court  duly  in- 
structed them,  no  objections  or  exceptions  being 
taken  to  the  instructions.  The  clerk  of  court 
thereupon  swore  the  bailiffs  pursuant  to  stat- 
ute.) 

The  Court:  The  jury  may  retire  in  the  custody 
of  the  bailiffs. 

(Whereupon  the  jury  retired  to  consider  its 
verdict.  The  jury  returned  its  verdict  in  o])en 
court  in  the  j^iesence  of  defendant  and  his  at- 
torney of  record  and  the  district  attorney.) 
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I,  Muriel  Anderson  Lomen,  of  Fairbanks,  Alaska, 
hereby  certify: 

That  I  am  the  official  court  reporter  in  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Fourth 
Division;  that  I  attended  the  trial  of  the  cause  en- 
titled, "United  States  of  America  v.  Percy  James 
Cutting,  Defendant,  No.  1268  Cr.,"  at  Fairbanks, 
Alaska,  on  November  12,  13  and  14,  1946,  and  took 
down  in  shorthand  the  testimony  given  and  pro- 
ceedings had  thereat;  that  I  thereafter  transcribed 
said  shorthand,  and  the  foregoing  pages,  numbered 
1  to  317,  inclusive,  comprise  a  full,  true,  and  cor- 
rect statement  and  transcript  of  such  testimony 
and  proceedings. 

Dated  at  Fairbanks,  Alaska,  this  18th  day  of 
January,  1947. 

/s/  MURIEL  ANDERSON  LOMEN, 
Court  Reporter. 


[Endorsed]:  No.  11513.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Percy 
James  Cutting,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon 
Appeal  From  the  District  Court  for  the  Territory 
of  Alaska,  Fourth  Division. 

Filed:     September  25,  1947. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Excerpt  from  Proceedings  of  Monday, 
May  5,  1947. 

Before:     Mathews,  Healy  and  Orr, 
Circuit  Judges. 

No.  11513 

PERCY  J.  CUTTING  vs.  U.  S.  A. 

ORDER  DENYING  MOTION  TO  DISMISS, 
AND  EXTENDING  TIME  TO  FILE  TRAN- 
SCRIPT OF  RECORD. 

Ordered  motion  of  api^ellee  to  dismiss  appeal  for 
failure  of  appellant  to  prosecute  such  appeal  sub- 
mitted on  papers  filed  in  support  of  and  opposi- 
tion to  said  motion — Mr.  Robert  M.  McMillan, 
Assistant  United  States  Attorney,  on  behalf  of 
counsel  for  appellee  having  been  heard — and  sub- 
mitted to  the  court  for  consideration  and  decision. 

Upon  consideration  thereof,  further  ordered  said 
motion  to  dismiss  the  appeal  herein  be,  and  hereby 
is  denied,  and  that  the  time  to  file  the  transcript 
of  record  on  appeal  herein  be,  and  hereby  is  ex- 
tended to  July  5,  1947. 
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lu  the  United   States   Circuit   Court   of  Appeals, 
Ninth  Circuit  at  San  Francisco,  California 

No.  11513  Undocketed 

PERCY  J.  CUTTING, 

Appellant, 

vs. 

UNITED  STATES  OP  AMERICA, 

Appellee. 

MOTION  FOR  AN  ORDER  EXTENDING  TIME 
TO  FILE,  RECORD  AND  DOCKET  CAUSE 

Comes  now,  Warren  A.  Taylor,  the  attorney  for 
the  above  named  appellant  and  moves  this  Honor- 
able Court  for  an  order  extending  the  time  for  the 
appellant  to  file,  record  and  docket  this  cause  in 
appeal  to  the  5th  day  of  September,  1947,  upon 
the  grounds  that  due  to  unforeseen  circumstances, 
the  appellant  will  be  unable  to  file,  record  and 
docket  the  said  appeal  within  the  time  prescribed 
by  order  of  said  Court,  to-wit :  the  5th  day  of  July, 
1947,  and  for  the  further  reason  that  it  would  be 
inadvisable  to  require  the  Clerk  of  the  Court  for 
the  Territory  of  Alaska,  Fourth  Division,  to  pre- 
pare and  deliver  said  record  on  appeal  within  the 
time  heretofore  allowed. 
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This  motion  is  based  upon  the  affidavit  of  War- 
ren A.  Taylor,  Attorney  for  the  appellant,  which  is 
attached  hereto  and  made  a  part  hereof. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  the  Appellant. 

So  Ordered: 

/s/  FRANCIS   A.    GARRECHT, 

Senior  United  States  Circuit 
[Seal]  Judge. 

A  true  copy.  Attest:  June  23,  1947.  Paul  P. 
O'Brien,  Clerk. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Warren  A.  Taylor,  being  first  duly  sworn  upon 
his  oath  deposes  and  says:  That  he  is  the  attorney 
for  the  appellant,  Percy  J.  Cutting;  that  in  the 
month  of  December,  1946,  the  appeal  in  the  above 
entitled  cause  was  allowed  by  the  District  Court, 
Territoiy  of  Alaska,  Fourth  Division,  and  that 
thereafter  the  court  reporter  for  said  Court  was 
instructed  to  prepare  the  transcript  of  the  testi- 
mony and  proceedings  in  the  said  cause.  That 
prior  to  the  completion  of  the  said  transcript  and 
])roceedings  affiant  was  required  to  go  to  California 
for  medical  and  surgical  treatment  and  that  while 
in  California  underwent  an  operation  and  was  ad- 
vised by  the  doctors  to  remain  in  the  States  and 
rest  and  recuperate. 

That  the  affiant  did  not  return  to  Fairbanks, 
Alaska,  until  the  first  day  of  April,  1947,  and  upon 
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his  return  found  that  a  large  amount  of  business 
affairs  required  his  attention  and  that  other  busi- 
ness coming  into  the  office  made  it  impossible  for 
him  to  prepare  the  necessary  papers  to  perfect  the 
appeal.  That  thereafter  on  the  5th  day  of  May, 
1947,  the  above  entitled  Court  extended  the  time 
to  file,  record  and  docket  the  appeal  to  the  5th 
day  of  July,  1947. 

That  since  the  said  order  by  the  Circuit  Court 
of  Appeals  was  made  extending  the  said  time  as 
aforesaid,  affiant  has  been  engaged  in  a  number 
of  trials  at  Fairbanks,  Alaska,  and  has  been  un- 
able to  prepare  the  necessary  papers  in  time  to 
file,  record  and  docket  the  same  in  the  said  Court. 
That  the  affiant  has  also  been  ill  for  api^roximately 
two  weeks  and  during  that  time  was  unable  to  at- 
tend to  the  business  of  his  office. 

Wherefore  affiant  requests  that  the  time  for  pre- 
paring and  delivering  said  record  on  appeal  to 
the  Circuit  Court  of  Appeals,  Ninth  Circuit,  be 
extended  60  days  to  the  5th  day  of  September, 
1947. 

/s/  WARREN  A.  TAYLOR, 

Subscribed  and  sworn  to  before  me  this  19th 
day  of  June,  1947. 

[Seal]        J.  A.  LATHANAN,  JR. 
Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  Commission  expires  June  20,  1951. 
[Endorsed] :  Filed  June  23,  1947. 
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MOTION  FOR  AN  ORDER  EXTENDING  TIME 
TO  FILE,  RECORD  AND  DOCKET  CAUSE 

Comes  now,  Warren  A.  Taylor,  the  attorney  for 
the  above-named  appellant  and  moves  this  Honor- 
able Court  for  an  order  extending  the  time  for 
the  appellant  to  tile,  record  and  docket  this  cause 
in  appeal  to  the  5th  day  of  October,  1947,  upon 
the  grounds  that  due  to  unforeseen  circumstances 
the  appellant  will  be  unable  to  file,  record  and 
docket  the  said  appeal  within  the  time  prescribed 
by  order  of  said  Court,  to-wit:  the  5th  day  of  Sep- 
tember, 1947,  for  the  reason  that  the  United  States 
Attorney  for  the  Fourth  Division,  Territory  of 
Alaska,  moved  the  District  Court  for  the  Fourth 
Division,  Territory  of  Alaska,  to  strike  the  Bill 
of  Exceptions  and  Assignment  of  Errors  and  cer- 
tain items  in  the  praecipe  for  the  Transcript  of 
Record,  and  that  the  said  Court  heard  the  argu- 
ments upon  the  said  Motion  and  now  has  the  same 
under  advisement  and  has  not  rendered  any  de- 
cision in  the  said  matter. 

That  the  appellant  believes  and  therefore  avers 
that  unless  the  decision  is  made  by  the  said  Dis- 
trict Court  within  the  next  few  days  that  it  will  be 
impossible  to  file,  record  and  docket  this  cause  in 
the  time  heretofore  allowed  by  the  Circuit  Court 
of   Appeals. 
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This  motion  is  based  upon  the  affidavit  of  War- 
ren A.  Taylor,  attorney  for  the  appellant  which  is 
attached  hereto   and  made  a  part  hereof. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  the  Appellant. 
So  Ordered: 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 

United  States  of  America, 
Territory   of  Alaska — ss. 

Warren  A.  Taylor,  being  first  duly  sworn,  upon 
oath  deposes  and  says: 

That  he  is  an  attorney  at  law  residing  at  Pair- 
banks,  Alaska,  and  is  one  of  the  attorneys  for  the 
appellant  in  the  above-entitled  cause;  That  the  Cir- 
cuit Court  of  Appeals  has  heretofore  rendered  an 
Order  extending  time  in  which  to  file,  record  and 
docket  the  Appeal  in  the  said  cause,  to  the  5th  day 
of  September,  1947. 

That  the  affiant  has  prepared  all  the  necessary 
papers  and  documents  on  appeal  and  has  served 
the  Bill  of  Exceptions  and  the  Assignment  of 
Errors  upon  the  United  States  Attorney,  and  that 
the  United  States  Attorney  has  moved  to  strike 
the  same  from  the  files  as  not  being  in  conformity 
with  the  rules  of  Criminal  Procedure  promulgated 
by  the  Supreme  Court  of  the  United  States  which 
rules   are  now   applicable   to   the   District   Courts 
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for  the  Territory  of  Alaska.  That  the  said  matter 
lias  been  argued  before  the  District  Court  for  the 
Territory  of  Alaska,  Fourth  Division.  That  the 
Judge  of  the  said  Court  has  taken  the  matter 
under  advisement  and  that  at  the  date  of  this  affi- 
davit has  rendered  no  decision  upon  the  same.  That 
unless  a  decision  is  made  within  the  next  few  days 
that  affiant  will  be  unable  to  file,  record  and  docket 
the  said  cause  within  the  time  prescribed  by  the 
Order  of  the  Circuit  Court  of  Appeals.  That  if 
the  motion  of  the  United  States  Attorney  is 
granted  by  the  said  District  Judge  that  affiant  will 
require  thirty  (30)  days  additional  time  in  w^hich 
to  make  the  necessary  corrections  in  the  matter  on 
appeal. 

Wherefore  affiant  prays  that  the  appellant  be 
granted  until  the  5th  day  of  October,  1947,  in 
which  to  file,  record  and  docket  the  said  appeal  in 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
at  San  Francisco. 

/s/  WARREN  A.  TAYLOR, 

Subscribed  and  sworn  to  before  me  this  26th 
day  of  August,  1947. 

[Seal]         /s/  J.  A.  LATHANAN,  JR., 
Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  Commission  expires  May  20,  1951. 

[Endorsed] :     Filed  Aug.  28,  1947. 
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[Title  of  Circuit  Court  of  Apj^eals  and  Cause.] 

STIPULATION  TO  FILE  AMENDED 
STATEMENT  OF  POINTS 

It  is  hereby  stipulated  by  and  between  Harry 
O.  Arend,  L'nited  States  Attorney,  and  Warren 
A.  Taylor,  attorney  for  the  Defendant,  Percy  James 
Cutting,  that  the  Statement  of  Points  heretofore 
filed  in  the  above-entitled  court  may  be  withdrawn 
and  that  the  Statement  of  Points  filed  in  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Fourth 
Division,  on  the  14th  day  of  November,  1947,  be 
substituted  therefor. 

It  is  further  stipulated  that  the  designation  of 
the  portions  of  the  record  to  be  printed  heretofore 
filed  in  the  said  District  Court  be  withdrawn  and 
that  the  entire  transcript  of  the  proceedings  be 
printed  in  lieu  thereof. 

Dated  at  Fairbanks,  Alaska,  this  17th  day  of 
November,  1947. 

/s/  HARRY  O.  AREND, 

United   States  Attorney. 
/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 
So  Ordered: 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 

[Endorsed] :     Filed  Nov.  22,  1947. 
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STATEMENT  OF  POINTS 

Comes  now  the  above-named  Defendant  and 
alleges  that  the  Judgment  and  Commitment  of  the 
above-entitled  Court  made  and  entered  in  the  above- 
entitled  cause  on  the  11th  day  of  December,  1946, 
is  erroneous  and  unjust  to  him  and  should  be  re- 
versed, and  he  filed  the  following  Statement  of 
Points  upon  which  he  will  rely,  to-wit: 

1.  That  the  Court  erred  in  the  overruling  De- 
fendant's motion  to  dismiss  count  I  and  II  in  the 
indictment  for  the  reason  that  the  allegations 
therein  contained  do  not  constitute  a  cause  of  action 
against  the  Defendant. 

2.  That  the  Court  erred  in  admitting  in  evidence 
Plaintiff's  Exhibit  A  over  Defendant's  objection. 

3.  That  the  Court  erred  in  overruling  Defend- 
ant's motion  for  direct  verdict  of  "not  guilty" 
made  at  the  conclusion  of  Plaintiff's  case  in  chief 
upon  the  grounds  that  there  had  been  no  evidence 
of  ownership  of  the  range  in  question,  and  also 
upon  the  grounds  that  the  testimony  offered  by 
the  Plaintiff  has  shown  that  the  Defendant  was 
lawfully  in  possession  of  the  said  range.  (PL 
Ex.   E.) 

4.  The  Court  erred  in  overruling  Defendant's 
objection  to  the  admission  of  Plaintiff's  Exhibit  E 
(electric  range)  in  evidence. 


312  Percy  James  Cutting  vs. 

5.  That  the  Court  erred  in  admitting  in  evidence 
Plaintiff's  exhibit  A,  unsigned  memorandum  re- 
ceipt. 

6.  That  the  verdict  is  contrary  to  the  evidence: 

(a)  That  there  is  no  evidence  that  the  Plain- 
tiff's exhibit  E  was  property  of  the  United  States 
Government. 

(b)  That  there  is  no  evidence  of  the  taking  by 
the  defendant  except  that  of  accomplices  whose 
testimony  was  uncorroborated  and  whose  testimony 
should  be  viewed  with  suspicion. 

(c)  Testimony  of  Audrey  Cutting  and  Sylvia 
Henderson  regarding  purchase  of  range,  Plaintiff's 
exhibit  E,  and  Defendant's  exhibits  2  and  3  bear- 
ing signature  of  M.  W.  O'Neil. 

7.  The  Court  erred  in  admitting  in  evidence 
Plaintiff's  exhibit  2  upon  the  grounds  that  the  con- 
stitutional rights  of  the  Defendant  have  been  vio- 
lated by  the  taking  of  the  exhibit  by  officers  of  the 
Federal  Bureau  of  Investigation  without  a  search 
warrant. 

8.  That  the  Court  erred  in  overruling  Defend- 
ant's motion  for  a  new  trial. 

9.  That  the  Court  erred  in  rendering  and  en- 
tering judgment  and  commitment  against  said  De- 
fendant, Percy  James  Cutting. 
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Wherefore,  Defendant  prays  that  said  Judgment 
and  Commitment  be  set  aside  and  be  vacated  in 
the  furtherance  of  justice  and  in  accordance  with 
law. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  the  Defendant, 

Due  service  of  the  foregoing  Statement  of  Points, 
and  receipt  of  a  copy  thereof,  acknowledged  this 
14th  day  of  November,  1947. 

/s/  HARRY  O.  OREND, 

United  States  Attorney. 

[Endorsed]:     Filed  Nov.  22,  1947. 
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No.  11,513 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Percy  James  Cutting, 


vs. 


United  States  of  Aisierica, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLANT. 


The  plaintiff  in  error,  Percy  James  Cutting,  was 
convicted  in  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Fourth  Division,  of  the  crime  of 
]:)etit  larceny,  on  an  indictment  which  is  as  follows: 

' '  In  the  District  Court  for  the  Territory  of  Alaska 
Fourth  Judicial  Division 

No.  1268  Cr. 


United  States  of  America 

vs. 
Percy  J  ames  Cutting 


INDICTMENT 
(^ouN^r  I. 

Percy  James  Cutting  is  accused  in  Count  I  of  this 
indictment  by  the  Grand  Juiy  for  the  Teriitory  of 


Alaska,  Fourth  Judicial  Division,   of  the  crime  of 
Grand  Larceny  committed  as  follows,  to-wit : 

That  the  said  Percy  James  Cutting,  on  or  about  the 
22nd  day  of  October,  1945,  in  the  Fourth  Division, 
Territory  of  Alaska,  then  and  there  being,  did  then 
and  there  wilfully,  unlawfully  and  feloniously  take, 
steal  and  carry  away  one  (1)  Westinghouse  electric 
range,  type  TH64,  Serial  No.  830175,  frame  style  No. 
1086298,  of  the  value  of  more  than  Thirty-five  Dollars 
($35.00),  the  personal  property  of  the  United  States 
of  America,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

Count  II. 

Percy  James  Cutting  is  accused  in,  Count  II  of  this 
indictment  by  the  Grand  Jury  for  the  Territory  of 
Alaska,  Fourth  Judicial  Division,  of  the  crime  of 
Grand  Larceny  committed  as  follows,  to-wit : 

That  the  said  Percy  James  Cutting,  on  or  about  the 
24th  day  of  October,  1945,  in  the  Fourth  Division, 
Territory  of  Alaska,  then  and  there  being,  did  then 
and  there  wilfully,  unlawfully  and  feloniously  take, 
steal  and  carry  away  one  (1)  Westinghouse  refrigera- 
tor, further  identified  by  a  refrigeration  unit  name 
plate  showing  model  JX-5,  style  9630150,  Serial  No. 
4218652,  of  the  value  of  more  than  Thirty-five  Dollars 
($35.00),  the  personal  property  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 


Dated  at  Fairbanks,  Alaska,  this  23rd.  day  of  Feb- 
ruary, 1946. 

Harry  O.  Arend, 

United  States  Attorney. 

Witnesses  before  the  Grand  Jury : 

Andrew  Jackson  Hall  Virginia  Houston 

Thomas  E.  Murton  Erling  Nestland 

Jiernard  J.  Zobei  James  M.  Jorgensen 

Josepli  L.  Lymp  Mrs.  Ben  Orueneich 

Charles  V.  Cors  T..eo  Hardy 

Mrs.  D.  E.  Nichols  Harold  Byrd 

Stanley  1).  Baskin" 

Durinu;  the  trial  of  plaintiff's  case  in  chief,  Count 
II  of  the  Indictment  was  dismissed. 

The  appellant  was  sentenced  by  the  Honorable 
Harry  E.  Pratt,  Judge  of  the  District  Court,  to  serve 
a  term  of  one  (1 )  year  in  the  federal  jail  at  Fairbanks, 
Alaska. 

The  errors  assigned  are  as  follows: 

1.  That  the  Court  erred  in  overruling  defend- 
ant's motion  to  dismiss  Counts  I  and  II  in  the  Indict- 
ment for  the  reason  that  the  allegations  therein  con- 
tained do  not  constitute  a  cause  of  action  against  the 
defendant. 

2.  That  the  Court  erred  in  admitting  in  evidence 
Plaintiff's  Exhibit  A  over  defendant's  objection. 

3.  That  the  Court  erred  in  overruling  defendant's 
motion  I'oi-  dijx'ct  verdict  of  "not  guilty"  made  at  the 
conclusion  of  plaintiff's  case  in  chief  upon  the  grounds 


that  there  had  been  no  evidence  of  ownership  of  the 
range  in  question,  and  also  upon  the  grounds  that  the 
testimony  offered  by  the  j^laintiff  has  showni  that  the 
defendant  was  lawfully  in  possession  of  the  said  range. 
(PI.  Ex.  E.) 

4.  The  Couii:  erred  in  overruling  defendant's  ob- 
jection to  the  admission  of  Plaintiff's  Exhibit  E  (elec- 
tric range)  in  e\'idence. 

5.  That  the  Court  erred  in  admitting  in  e^*idence 
Plaintiff's  Exhibit  A,  unsigned  memorandum  receipt. 

6.  That  the  A'erdict  is  contrary  to  the  evidence : 

(a)  That  there  is  no  evidence  that  the  Plain- 
tiff's Exhi])it  E  was  property  of  the  UnitM  States 
Government. 

(b)  That  there  is  no  evidence  of  the  taking  by 
the  defendant  except  that  of  accomplices  whose 
testimony  was  uncorroborated  and  whose  testi- 
mony should  be  viewed  mth  susjiicion. 

(c)  Testimony  of  Audrey  Cutting  and  Sylvia 
Henderson  regarding  purchase  of  range,  Plain- 
tiff's Exhibit  E,  and  Defendant's  Exhibits  2  and  3 
bearing  signature  of  M.  W.  O'Neil. 

7.  The  Cou]*t  erred  in  admitting  in  evidence  Plain- 
tiff's Exhibit  2  upon  the  grounds  that  the  constitu- 
tional rights  of  the  defendant  have  been  violated  by 
the  taking  of  the  exhibit  by  officers  of  the  Federal 
Bureau  of  Investigation  without  a  search  warrant. 

8.  That  the  Court  erred  in  overruling  defendant's 
motion  for  a  new  trial. 


9.  That  the  Court  erred  in  rendering  and  entering 
judgmont  and  commitment  against  said  defendant, 
Percy  James  Cutting. 

There  aie  several  assignments  of  error  shown  by  the 
record  herein,  but  ap])ellant  chiefly  relies  upon  and 
ur^es,  what  is  considered  to  be  the  three  chief  errors, 
to-wit:  the  insufficiency  of  the  evidence  to  support 
the  verdict ;  tlie  improj)er  admission  of  evidence  and 
certain  exhibits  and  the  manner  in  which  the  evidence 
was  ac(iuired  l)y  an  agency  of  the  Government.  Upon 
the  insufficiency  of  the  evidence,  as  to  the  direct 
identification  of  the  property  and  as  to  the  real  owner- 
ship of  the  property,  we  state,  as  a  matter  of  law,  that 
it  is  incum])ent  ui)on  the  Government,  the  plaintiff  in 
this  case,  to  estal^lish  beyond  a  reasonable  doubt  its 
(Avnership  of  the  property  charged  in  the  indictment 
to  have  been  the  subject  of  larceny  by  the  accused. 
Citing  Fosse  v.  United  States  of  America,  44  F.  (2d) 
915,  and  Karn  v.  United  States  of  America,  158  F. 
(2d)  168. 

Quoting  from  tlie  language  in  the  opinion  of  Karn 
V.  United  States  of  America,  supra,  the  Court  stated: 
'^The  prosecution  relied  entirely  upon  circum- 
stantial evidence  for  a  conviction.  It  is  sufficient 
to  say  that  under  such  circumstances,  the  evidence 
must  not  only  be  consistent  with  guilt,  but  incon- 
sistent with  every  reasonable  hypothesis  of  inno- 
cence. The  evidence  should  be  required  to  point 
so  surely  and  unerringly  to  the  guilt  of  the  ac- 
cused as  to  exclude  every  reasonable  hypothesis 
but  that  of  guilt.  23  C\J.S.  151,  152,  §  907,  Crim- 
inal Law;  Paddock  v.  U.  S.  (1935),  79  F.  2d  872, 


876,  9-CCA;  Ferris  v.  U.  S.  (1930),  40  F.  2d  837, 
840,9-CCA." 

We  submit  that  the  same  rule  applies  in  the  case  at 
bar. 

Careful  reading  of  the  transcript  of  the  testimony 
herein  will  show  that  at  no  time  was  the  direct  owner- 
ship of  the  property  at  the  time  of  the  accused  of 
having  taken  the  same,  was  the  property  of  the  Gov- 
ernment. In  fact,  upon  the  reading  of  the  transcript, 
it  is  shown  that  the  property  came  into  the  possession 
of  appellant  from  a  third  party,  who  executed  a  bill 
of  sale,  representing  himself  to  be  the  true  owner  of 
said  property. 

Upon  the  question  of  the  failure  of  the  Court  to 
exclude  the  evidence  on  defendant's  motion,  as  it  was 
acquired  imder  an  illegal  search,  being  taken  from  the 
dwelling  of  defendant;  for  a  definition  of  a  dwelling, 
as  applicable  to  the  case  at  bar,  we  quote  two  sections 
from  Voorhees  on  Arrest,  Sections  169  and  170,  at 
pages  96  and  97,  as  follows: 

''  §169.     Combined  Residence  and  Place  of  Busi- 
ness.— Where  the  front  of  a  building  is  occupied 
by  the  owner  as  a  shoe-shop,  and  is  connected  with 
the  rear  and  overhead  portion,  which  is  used  as  a 
dwelling,  the  building  is  a  dwelling-house. 
''Rex  V.  Turner,  1  Leach  (Eng.  C.  C),  305. 
Stedman  v.  Crane,  11  Mete.  (Mass.)  295. 
Barnes  v.  Peters,  L.  R.  4  C.  P.  539. 
People  V.  Cowteral,  18  Johns.  (N.  Y.)  115. 
Davis  V.  State,  38  Ohio  St.  506. 
Pond  V.  People,  8  Mich.  150. 
People  V.  Dupree,  98  Mich.  26. 


''And  where  a  woman  occupied  as  her  dwelling 
a  buildinc^  containing  a  single  room,  in  which  she 
also  carried  on  her  trade  as  a  milliner,  and  kept 
therein  a  stock  of  millinery  goods,  it  was  held  that 
the  use  of  the  room  as  a  place  of  business  did  not 
change  its  character  as  a  dwelling,  and  that  break- 
ing the  door  in  the  execution  of  civil  process  was 
illegal." 

"§170.  Use  of  House  Must  Be  Primarily  and 
Habitually  for  Sleeping  Purposes. — The  house 
must  be  used  as  the  usual  and  habitual  place  for 
sleeping  purposes,  by  the  owner  or  some  member 
of  his  family,  or  his  servants,  in  order  to  make  it 
a  dwelling-house. 

' '  A  storehouse  of  the  owner,  who  resides  nearby, 
and  in  which  he  occasionally  slept,  is  not  a  dwell- 
ing-house. But  if  a  i)art  of  a  storehouse,  com- 
municating with  the  part  used  for  store  purposes, 
is  slept  in  habituaJlif  by  the  owner  or  some  mem- 
l)er  of  his  family,  although  he  sleeps  there  for  the 
purpose  of  protecting  the  premises,  it  is  his 
dwelling-house.  If,  however,  the  person  who 
sleeps  there  is  not  the  owner,  or  one  of  his  family, 
or  a  sei'vant,  or  clerk,  but  is  employed  to  sleep 
there  solely  for  the  j^urpose  of  protecting  the 
premises,  the  store  is  not  a  dwelling-house.  (Ital- 
ics ours.) 
"Welsh  V.  Wilson,  34  Minn.  92. 

State  V.  Jenkins,  5  Jones  (N.  C),  430. 

State  V.  Potts,  75  N.  C.  129. 

State  V.  Williams,  90  N.  C.  724." 

'V]w  Court  erred  in  refusing  (leCendant's  motion  for 
a  judgment  of  ac(iuittal.  .James  Wise,  a  witness  called 
in  behalf  of  the  plaintiff,  whose  testimony  appears  in 
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the  transcript  of  the  record  at  pages  35  to  41,  and  who 
was  at  that  time  the  resident  engineer  at  SatelUte 
Field,  testified  that  the  property  described  in  the  in- 
dictment was  rightfully  and  lawfully  in  the  possession 
of  the  defendant.  Therefore,  if  the  property  was 
rightfully  in  defendant's  possession,  as  it  was,  accord- 
ing to  the  testimony  of  the  said  resident  engineer,  it 
could  not  be  the  subject  of  larceny. 

The  Court  erred  in  admitting  into  evidence  a  certain 
alleged  memorandum  receipt,  as  the  same  was  not 
properly  identified.  Federal  Digest,  Volume  6,  Crim- 
inal Law,  Key  444,  page  5847 : 

''(U.S.C.C.A.  Mo.  1922)  In  a  prosecution  for 
larceny  from  a  railroad  car  and  having  in  posses- 
sion the  alleged  stolen  property,  papers  of  the 
consignor,  identified  by  one  in  charge  of  its  ship- 
ping department  as  made  in  the  regular  course 
of  business  under  his  general  supervision,  who 
did  not  see  the  work  done,  nor  the  entries  made, 
were  erroneously  admitted  in  evidence,  where  the 
absence  of  the  employee  who  made  the  records 
and  who  did  the  work  recorded  on  tlie  sheets  was 
unexplained,  except  by  a  statement  of  counsel 
that  he  could  not  be  found. — Reineke  v.  U.  S., 
278  F.  724. 

''In  prosecution  for  larceny  from  railroad  car 
and  possession  of  stolen  property,  where  agent  of 
railroad  Avas  called  as  witness  and  sho^Am  a  certain 
paper  which  he  said  was  the  original  bill  of  lading 
issued  to  the  consignor  for  the  contents  of  the  car, 
from  which  property  was  claimed  to  have  been 
stolen,  such  bill  of  lading  was  erroneously  offered 
in  evidence  without  further  identification. — Id." 
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For  the  reasons  stated  above,  appellant  respectfully 
prays  that  the  verdict  and  commitment  be  reversed 
and  remanded. 

Dated,  Fair])anks,  Alaska, 
July  12, 1948. 

Respectfully  submitted, 

Warrex  a.  Taylor, 

Attorney  for  Appcllaut. 
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BOARD'S  EXHIBIT  No.  1(a) 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Twentieth  Region 

Case  No.  20-C-1372 

In  the  Matter  of — 

COLGATE-PALMOLIVE-PEET   COMPANY 

and 

INTERNATIONAL     CHEMICAL     WORKERS 
UNION,  A.F.L. 

SECOND  AMENDED  CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Colgate-Palmolive-Peet  Company  at  Berkeley,  Cali- 
fornia, employing  350  workers  in  Soap  manufacture, 
has  engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  subsections 
(1)  and  (3)  of  said  Act,  in  that  on  or  about  the 
dates  hereinafter  specified,  it,  by  its  officers,  agents 
and  employees,  tenninated  the  employment  of: 

Clyde  W.  Haynes,  July  30,  1945 
David  Lucksinger,  July  30,  1945 
Frank  Marshall,  July  30,  1945 
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Sanford  Moreau,  July  30,  1945 
Harry  A.  Smith,  July  30,  1945 
Edwin  Thompson,  July  31,  1945 
Harold  Lonnberg,  July  31,  1945 
Lincoln  Olsen,  July  31,  1945 
William  Sherman,  July  31,  1945 
Calixto  Rigo,  August  30,  1945 
Thomas  Azevedo,  August  30,  1945 
Henry  Hellbaum,  August  30,  1945 
Robert  Ashworth,  August  30,  1945 
Manuel  Munoz,  August  30,  1945 
Nick  Tate,  August  30,  1945 
Glenn  Hixson,  September  1,  1945 
Vincent  Barboni,  September  1,  1945 
Martin  Heppeler,  September  1,  1945 
Albert  Zulaica,  September  1,  1945 
Ann  Cerrato,  September  1,  1945 
Ophelia  Reyes,  September  1,  1945 
Sebastian  Ramirez,  September  1,  1945 
Alden  Lee,  September  1,  1945 
Terry  Anderson,  September  1,  1945 
William  C.  Howard,  September  1,  1945 
Kay  Norris,  September  1,  1945 
Ina  Mae  Paige,  September  1,  1945 
Felix  Denkowski,  September  1,  1945 
Manuel  Souza,  September  1,  1945 
Henry  Gianarelli,  September  1,  1945 
Caetano  Perriera,  September  1,  1945 
Rose  Ros,  September  1,  1945 
Genevieve  Young,  September  1,  1945 
Frank  Richmond,  September  5,  1945 
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Manuel  Allegre,  September  7,  1945 
John  Perucca,  September  7,  1945 
Edward  Navarro,  September  11,  1945 
Rose  Gilbert,  September  13,  1945 

because  of  their  activity  in  forming  Colgate-Palm- 
olive-Peet  Company  Employees  Welfare  Associa- 
tion, a  labor  organization,  because  of  their  collective 
action  in  presenting  grievances  to  the  Company, 
because  of  their  membership  in  and  activities  in 
behalf  of  International  Chemical  Workers  Union, 
A.F.L.,  a  labor  organization  or  because  of  their  re- 
fusal to  join  Warehouse  Union  Local  6,  Interna- 
tional Longshoremen's  and  Warehousemen's  Union, 
C.I.O.,  a  labor  organization,  and  at  all  times  since 
such  dates  it  has  refused  and  does  now  refuse  to 
employ  the  above  named  employees  in  violation  of 
Section  8,  subsection  (3)  of  said  Act. 

By  the  acts  set  forth  in  the  paragraph  above  and 
by  threatening  to  discharge  employees  because  of 
their  membership  in  or  activity  in  behalf  of  In- 
ternational Chemical  Workers  Union,  A.F.L.,  and 
by  other  acts  and  statements,  it,  by  its  officers, 
agents  and  employees,  interfered  with,  restrained, 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  said  Act,  in 
violation  of  Section  8,  subsection  (1)  of  said  Act. 

The  undersigned  further  charges  that  said  imfair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 
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Name  and  address  of  person  or  labor  organiza- 
tion making  the  charge.  (If  made  by  a  labor  or- 
ganization, give  also  the  full  name,  local  number 
and  affiliation  of  organization,  and  name  and  official 
position  of  the  person  acting  for  the  organizaion.) 

INTERNATIONAL   CHEMICAL 

UNION,  A.F.L. 
TOBRINER  &  LAZARUS. 
/s/  MATHEW  O.  TOBRINER, 
By  /s/  JONATHAN  H.  ROWELL, 
Attorney. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  January,  1946,  at  San  Francisco,  California. 

[Seal]        /s/  ALFRED  I.  MARTIN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  May  18th,  1946. 
Dated  Filed:     January  18,  1946. 


BOARD'S  EXHIBIT  No.  1(b) 
[Title  of  Board  and  Cause.] 

COMPLAINT 

It  having  been  charged  by  International  Chemical 
Workers  Union,  AFL,  that  Colgate-Palmolive-Peet 
Company,  herein  called  respondent,  has  engaged  in 
and  is  now  engaging  in  certain  unfair  labor  prac- 
tices affecting  commerce  as  set  forth  in  the  Na- 
tional Labor  Relations   Act,   49   Stat.   449,   herein 
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called  tlie  Act,  the  National  Labor  Relations  Board, 
herein  called  the  Board,  by  the  Regional  Director 
for  the  Twentieth  Region  as  agent  for  the  Board, 
designated  by  the  Board's  Rules  and  Regulations, 
Series  3,  as  amended,  Article  IV,  Section  1,  hereby 
issues  its  Complaint  and  alleges  as  follows: 

I. 

Respondent  is,  and  at  all  times  herein  mentioned 
has  been,  a  Delaware  corporation  with  its  central 
office  in  Jersey  City,  New  Jersey.  Respondent  op- 
erates plants  in  various  States  of  the  United  States, 
including  a  plant  in  Berkeley,  California,  where  it 
is  engaged  in  the  manufacture,  sale,  and  distribu- 
tion of  soap,  soap  products,  glycerine,  and  related 
products. 

II. 

Respondent,  in  the  course  and  conduct  of  its  busi- 
ness in  Berkeley,  California,  causes,  and  continu- 
ously has  caused,  a  substantial  amount  of  machin- 
ery, raw  materials  and  supplies,  to  be  purchased 
and  shipped  from  points  in  the  United  States  out- 
side the  State  of  California  through  channels  of 
interstate  commerce  to  Berkeley,  California,  and 
causes,  and  continuously  has  caused,  a  substantial 
amount  of  the  products  manufactured  at  its  Ber- 
keley, California,  plant  to  be  shipped  to  points  out- 
side the  State  of  California  through  channels  of  in- 
terstate commerce. 

III. 

International  Chemical  Workers  Union,  herein 
called  the  Union,  affiliated  with  tlie  American  Fed- 
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eration  of  Labor,  and  Warehouse  Union,  Local  6, 
International  Longshoremen's  and  Warehousemen's 
Union,  herein  called  the  ILWU,  affiliated  with  the 
Congress  of  Industrial  Organizations,  are,  and  at 
all  times  herein  alleged  were  labor  organizations 
within  the  meaning  of  Section  2,  subsection  (5)  of 
the  Act. 

Colgate-Palmolive-Peet  Company  Employees' 
Welfare  Association,  herein  called  the  Association, 
during  all  times  pertinent  herein  was  a  labor  or- 
ganization within  the  meaning  of  Section  2,  sub- 
section (5)  of  the  Act. 

IV. 

In  a  proceeding  under  Section  9(c)  of  the  Act,  a 
petition  in  Case  No.  20-R-1486  was  tiled  on  August 
3, 1945,  with  the  Regional  Office  of  the  Board  in  San 
Francisco,  California,  requesting  on  behalf  of  the 
Union  an  investigation  and  certification  of  repre- 
sentatives for  employees  of  respondent  at  the  Ber- 
keley plant.  Notice  of  Hearing  on  the  petition  was 
issued  August  14,  1945.  Hearing  was  held  on  Au- 
gust 22,  1945,  and  Decision  and  Direction  of  Elec- 
tion was  issued  by  the  Board  on  September  26, 
1945. 

V. 

Respondent,  through  its  officers,  agents,  and  em- 
ployees, from  about  July  30,  1945,  to  the  date  of 
issuance  of  this  Complaint  has  interfered  with,  re- 
strained, and  coerced  its  employees  in  the  exer- 
cise of  rights  guaranteed  in  Section  7  of  the  Act  by : 

(1)     Discharging    and    threatening    to    dis- 
charge employees  because  of  their  membership 
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in  and  activity  in  behalf  of  the  Union,  or  their 
faihire  or  refusal  to  join  or  assist  the  ILWU. 

(2)  Removing  literature,  posters,  and  no- 
tices of  the  Union  from  respondents  bulletin 
boards  in  the  plant,  while  not  disturbing  lit- 
erature, posters,  and  notices  of  the  ILWU  on 
the  same  boards. 

(3)  Refusing  Union  representatives  access 
to  its  Berkeley  plant,  while  permitting  ILWU 
representatives  freely  to  enter  the  plant  and  to 
visit  employees  during  working  hours. 

(4)  Permitting  the  ILWU  to  publish  on 
respondent's  bulletin  boards,  statements  that 
the  Union  members,  supporters,  or  adherents 
would  be  discharged. 

(5)  Keeping  Union  meetings  under  surveil- 
lance. 

VI. 
Respondent  by  its  officers,  agents,  and  employees, 
on  or  about  July  30,  1945,  discharged  Clyde  W. 
Haynes,  David  Luchsinger,  Frank  Marshall,  San- 
ford  Moreau,  and  Harry  A.  Smith,  and  on  or  about 
July  31,  1945,  discharged  Edwin  Thompson,  Harold 
Lonnberg,  Lincoln  Olsen,  and  William  Sherman, 
because  of  their  activity  in  forming  the  Association, 
their  attempts  to  substitute  the  Association  for  the 
ILWU  as  bargaining  representative  of  respondent's 
employees,  and  because  of  their  collective  activity 
on  behalf  of  respondent's  employees.  At  all  times 
since  the  dates  mentioned  and  particularly  on  or 
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about  August  17,  1945,  the  respondent  refused  and 
now  refuses  to  reemploy  the  above-named  employees 
because  of  their  activities  as  stated,  and  because  of 
their  membership  in  and  activity  in  behalf  of  the 
Union. 

Respondent  by  its  officers,  agents,  and  employees 
on  or  about  the  dates  shown  discharged  the  follow- 
ing-named employees,  and  at  all  times  since  has 
refused  and  now  refuses  to  reemploy  them,  because 
of  their  membership  in  and  activity  in  behalf  of  the 
Union  and  the  Association: 

August  30,  1945 — Calixto  Rigo,  Robert  Ash- 
worth,  Thomas  Azevedo,  Manuel  Munoz,  Henry 
Hellbaum,  Nick  Tate. 

September  1,  1945 — Glenn  Hixson,  Vincent 
Barboni,  Martin  Heppeler,  Sebastian  Ramirez, 
Alden  Lee,  Terry  Anderson,  Felix  Denkowski, 
Manuel  Souza,  Henry  Gianarelli,  Albert  Zu- 
laica,  Ann  Cerrato,  Ophelia  Reyes,  William  C. 
Howard,  Kay  Norris,  Ina  Mae  Paige,  Caetano 
Perreira,  Rose  Ros,  Genevieve  Young. 

September  5,  1945 — Frank  Richmond. 
September  7,  1945 — Manuel  Allegre. 
September  7,  1945 — John  Perucca. 
September  11,  1945 — Edward  Novarro. 
September  13,  1945 — Rose  Gilbert. 

VII. 
By  the  acts  described  in  Paragraph  VI,  above,  re- 
spondent has  discriminated  and  is  discriminating  in 
regard  to  the  hire  and  tenure  of  employment  of  the 
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individuals  named  therein,  thereby  discouraging 
membership  in  the  Union  and  the  Association  and 
thereby  encouraging  membership  in  the  ILWU, 
and  thereby  did  engage  in  and  thereby  is  engaging 
in,  unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8,  subsection  (3)  of  the  Act. 

VIII. 
By  the  acts  described  in  Paragraphs  V  and  VI, 
above,  and  by  each  of  them,  respondent  has  inter- 
fered with,  restrained,  and  coerced,  and  is  interfer- 
ing with,  restraining,  and  coercing  its  employees  in 
the  exercise  of  their  rights  guaranteed  in  Section 
7  of  the  Act,  and  thereby  did  engage  in  and  thereby 
is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8,  subsection  (1)  of  the  Act. 

IX. 

The  activities  of  the  respondent  described  in 
Paragraphs  V,  VI,  VII,  and  VIII,  occurring  in 
connection  with  the  operations  of  the  respondent 
described  in  Paragraphs  I  and  II,  have  a  close,  in- 
timate, and  substantial  relation  to  trade,  traffic,  and 
commerce  among  the  several  States  and  tend  to  lead 
to  labor  disputes  burdening  and  obstructing  com- 
merce and  the  free  flow  of  conmierce. 

X. 

The  acts  of  the  respondent  described  above  con- 
stitute unfair  labor  practices  affecting  commerce 
within  the  meaning  of  Section  8,  subsections  (1) 
and  (3),  and  Section  2,  subsections  (6)  and  (7) 
of  the  Act. 
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Wherefore,  the  National  Labor  Relations  Board 
on  the  18th  day  of  January,  1946,  issues  its  Com- 
plaint against  Colgate-Palmolive-Peet  Company,  a 
corporation,  respondent  herein. 

[Seal]        /s/  JOSEPH  E.  WATSON, 
Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 


BOARD'S  EXHIBIT  No.  1(g) 

[Title  of  Board  and  Cause.] 

ANSWER  OF  RESPONDENT,  COLGATE- 
PALMOLIVE-PEET  COMPANY 

In  answering  to  the  complain  in  the  above-entitled 
matter,  the  respondent,  Colgate-Palmolive-Peet 
Company,  admits,  denies  and  avers  as  follows : 

1.  Answering  paragraphs  I,  II,  III  and  IV,  re- 
spondent admits  the  allegations  contained  in  said 
paragraphs  I,  II,  III  and  V. 

2.  Answering  paragraph  V,  subdivisions  1),  2), 
3),  4)  and  5)  thereof,  this  respondent  denies,  gen- 
erally and  specifically,  each  and  every,  all  and  sin- 
gular, the  allegations  contained  in  said  paragraph 
V,  subdivisions  1),2),3),4),  and  5)  thereof. 

3.  Further  answering  said  paragraph  V  with 
specific  reference  to  subdivisions  2)  and  4),  respond- 
ent avers  that  literature  and  posters,  notices  and 
statements  emanating  from  International  Chemical 
Workers  Union,  Colgate-Palmolive-Peet  Company 
Employees'     Welfare     Association     (International 
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Chemical  Workers  Union  and  said  Colgate-Palm- 
olive-Peet  Company  Employees'  Welfare  Associa- 
tion are  hereinafter  referred  to  collectively  as  the 
"Union"),  and  International  Longshoremen's  and 
Warehonsemen's  Union  (hereinafter  referred  to  as 
the  '*I.L.W.U.")  were  at  all  times  mentioned  in 
said  complaint  distributed  to  respondent's  em- 
ployees at  the  entrance  of  its  Berkeley  plant  and  dis- 
tributed, circulated  and  sometimes  posted  in  said 
plant  by  the  respective  adherents  and  partisans  of 
said  Union  and  said  I.L.W.U.  but  without  the  con- 
sent or  permission  of  respondent,  and  in  this  con- 
nection respondent  avers  that  it  was  advised  and  is 
now  advised  by  counsel  that  it  would  not  and  can- 
not interfere  with  the  right  of  adherents  and  parti- 
sans of  either  the  I.L.W.U.  and  the  Union  to  ex- 
press their  opinions  and  give  notice  of  what  they 
believed  to  be  their  legal  rights  in  the  controversy 
between  said  I.L.W.U.  and  said  Union,  and  that  for 
this  reason  respondent  did  not  at  any  time,  expressly 
or  otherwise,  forbid  or  permit  the  circulation,  dis- 
tribution and  posting  of  said  literature,  posters,  no- 
tices and  statements  emanating  from  said  I.L.W.U. 
and  said  Union. 

4.  Answering  paragraph  VI  of  said  complaint, 
respondent  denies,  generally  and  specifically,  each 
and  every,  all  and  singular,  the  allegations  con- 
tained in  paragra])h  VI. 

5.  Further  answering  said  paragraph  VI,  re- 
spondent avers,  as  follows: 

(1)     At  all  times  mentioned  in  said  complaint 
and  since  the  9th  day  of  July,  1941,  there  has  been 
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and  there  is  now  in  existence  a  valid  collective  bar- 
gaining agreement  entered  into  by  and  between  re- 
spondent and  said  I.L.W.U.  Section  3  of  said  col- 
lective bargaining  agreement  provides  as  follows : 

"Section  3.  The  Employer  agrees  that  when 
new  employees  are  to  be  hired  to  do  any  work 
covered  by  Section  One  (1),  they  shall  be  hired 
thru  the  offices  of  the  Union,  provided  that  the 
Union  shall  be  able  to  furnish  competent  work- 
ers, for  work  required.  In  the  event  the  Union 
is  unable  to  furnish  competent  workers,  the  Em- 
ployer may  hire  from  outside  sources,  provided 
that  employees  so  hired  shall  make  application 
for  membership  in  the  Union  within  fifteen 
(15)  days  of  their  employment.  The  employees 
covered  by  this  agreement  shall  be  members  in 
good  standing  of  the  Union  and  the  Employer 
shall  employ  no  workers  other  than  members 
of  the  Union  subject  to  conditions  hereinabove 
prescribed.  In  the  hiring  of  new  help  for  the 
warehouses,  they  shall  be  hired  through  te  of- 
fices of  the  Warehouse  Union,  Local  1-6, 
I.L.W.U." 

(2)  At  various  times  between  July  30,  1945,  and 
September  13,  1945,  respondent  has  received  com- 
munications from  said  I.L.W.L^.  advising  it  that  the 
persons  named  in  said  paragraph  VI  of  said  com- 
plaint ]iad  been  suspended  from  membership  in  the 
I.L.W.U.  and  were  no  longer  members  in  good 
standing  of  said  I.L.W.U.  and  requesting  that  pend- 
ing the  determination  of  charges  filed  against  said 
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persons,  said  persons  should  be  removed  from  re- 
spondent's employ.  Respondent  was  advised  by 
counsel  that  it  bad  no  alternative  under  the  provi- 
sions of  said  section  3  of  said  collective  bargaining 
agreement  but  to  remove  said  persons  from  its  em- 
ploy and  pursuant  to  said  advice  it  did  remove  said 
persons  from  its  employ  on  dates  set  forth  in  said 
paragraph  VI  of  said  complaint. 

6.  Further  answering  said  paragraph  VI,  re- 
spondent avers  that  it  did  not  remove  or  discharge 
Clyde  W.  Haynes,  David  Luchsinger,  Frank  ]\Iar- 
shall,  Sanford  Moreau,  Harry  A.  Smith,  Edwin 
Thompson,  Harold  Lonnberg,  Lincoln  Olsen  and 
William  Sherman  because  of  their  activity  in  form- 
ing the  association,  their  attempts  to  substitute  the 
association  for  the  I.L.W.U.  as  bargaining  repre- 
sentative of  respondent's  employees  and/ or  because 
of  their  collective  activity  on  behalf  of  respondent's 
employees.  In  this  connection,  respondent  avers 
that  said  persons  above  named  were  removed  from 
respondent's  employ  at  the  instance  and  request  of 
the  I.L.W.U.  because  they  were  no  longer  members 
in  good  standing  of  said  I.L.W.U. 

Further  answering  said  paragraph  VI,  this  re- 
spondent avers  that  it  has  not  refused  nor  does  it 
now  refuse  to  reemploy  any  of  the  persons  named 
in  said  paragraph  VI  of  said  complaint  because  of 
their  membership  in  and  activity  on  behalf  of  the 
I^nion,  and  in  this  connection  respondent  avers  that 
because  of  its  contractual  obligations  as  herein  set 
forth,  it  cannot  reemi)loy  said  persons  until  such 
time  as  they  again  become  members  in  good  stand- 
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ing  of  said  I.L.AV.U.,  and  that  respondent's  refu- 
sal to  reemploy  them  is  based  on  the  fact  that  said 
persons  are  not  members  in  good  standing  of  said 

i.L.w.r. 

7.  Further  answering  said  paragraph  YI,  re- 
spondent is  informed  and  believes  and  on  said  infor- 
mation and  belief  avers  that  Calixto  Rigo,  Robert 
Ashworth,  Thomas  A^evedo.  Manuel  Mimoz,  Nick 
Tate,  Glenn  Hixson,  Vincent  Barboni.  Martin  Hep- 
peler,  Alden  Lee,  Felix  Denkowski.  Manuel  Souza. 
Albert  Zulaica,  Ann  Cerrato.  Ina  Mae  Paige,  Cae- 
tano  Perreira,  Rose  Ros,  and  John  Perucca,  were 
charged  by  said  I.L.TT.U.  with  violating  the  con- 
stitution of  said  I.L.W.U.  and  policy  of  said 
I.LAV.U.  as  adopted  by  majority  vote  of  its  mem- 
bership and  more  specifically  with  participating  in 
a  three-day  work  stoppage  during  the  War,  in  vio- 
lation of  said  I.L.W.U.  wartime  no-strike  pledge, 
and  in  this  connection,  respondent  is  also  informed 
and  believes  and  on  said  information  and  belief 
avers  that  all  of  said  persons  above  named  pleaded 
guilty  to  the  charge  and  are  now  on  probation  for 
one  year  and  have  been  given  permission  to  work 
out  of  the  I.L.W.U. 's  hiring  hall  and  be  employed 
in  other  concerns  having  contracts  with  said 
I.L.W.U.,  and  that  said  persons  are  not  during  said 
period  of  probation  members  in  good  standing  of 
said  I.L.W.U. 

Further  answering  said  i3aragraph  VL  respond- 
ent is  informed  and  believes  that  Sebastian  Rami- 
rez, Terry  Anderson,  Henry  Hellbaum,  Henry  Gi- 
anareUi,  Ophelia  Reyes,  William  C.  Howard,  Kay 
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Xorris,  Genevieve  Yoimg,  Frank  Richmond  and 
Manuel  xVllegre  were  also  charged  with  the  offense 
above  specified  but  refused  to  stand  trial  and  were 
expelled  from  said  I.L.W.U.  and  are  not  now  mem- 
bers of  said  I.L.W.U. 

8.  Answering  paragraphs  VIII,  IX  and  X  of 
said  complaint,  respondent  denies,  generally  and  spe- 
cifically, each  and  every,  all  and  singular  the  allega- 
tions contained  in  said  paragraphs  VIII,  IX  and 
X  of  said  complaint. 

Wherefore,  respondent,  Colgate-Palmolive-Peet 
Company,  respectfully  prays  that  the  complaint 
herein  be  dismissed. 

COLGATE-PALMOLIVE- 
PEET  COMPANY. 

By , 

Vice  President. 

Postoffice  address  of  respondent: 
800  Carleton  Street 
Station  A 
Berkeley,  California. 

BARTLEY  C.  CRUM  and 
R.  J.  HECHT, 

2002  Russ  Building, 

San  Francisco  4,  California, 
Attorneys  for  Respondent. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

B.  W.  Railey,  being  first  duly  sworn,  deposes  and 
says  that  lie  is  a  vice  president  and  managing  offi- 
cer of  the  Berkeley,  California,  plant  of  the  re- 
spondent, Colgate-Palmolive-Peet  Company,  and 
makes  this  affidavit  on  behalf  of  said  respondent, 
being  authorized  so  to  do ; 

That  he  has  read  the  above  and  foregoing  answer 
and  knows  the  contents  thereof  and  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  to  be  averred  upon  information  and 
belief  and  as  to  those  matters,  he  believes  it  to  be 
true. 

B.  W.  EAILEY. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  January,  1946. 

[Seal]         /s/  MARIE  H.  STANLEY, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  November  20,  1947. 
Received  Jan.  31,  1946. 
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United  States  of  America 

Before  the  National  Labor  Relations  Board 

Trial  Examining  Division 

Washington,  D.  C. 

Case  No.  20-R-1486 
In  the  Matter  of 

COLGATE-PALMOLIVE-PEET  COMPANY 

and 

INTERNATIONAL  CHEMICAL  WORKERS 
UNION,  A.  F.  OF  L. 

Case  No.  20-C-1372 

COLGATE-PALMOLIVE-PEET  COMPANY 

and 

INTERNATIONAL  CHEMICAL  WORKERS 
UNION,  A.  F.  OF  L. 

Mr.  Wallace  E.  Royster,  for  the  Board. 
Messrs.  R.  J.  Hecht  and  Bartley  C.  Crum,  of  San 
Francisco,  Calif.,  for  the  respondent. 

Messrs.  Matthew  O.  Tobriner  and  Jonathan  H. 
Rowell,  of  San  Francisco,  Calif.,  for  the  A.  F.  of  L. 

Gladstein,  Anderson,  Resner,  Sawyer  &  Edises, 
of  San  Francisco,  Calif.,  by  Bertram  Edises,  for 
the  C.I.O. 
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Intermediate  Report 

Statement  of  the  Case 

On  August  3,  1945,  International  Chemical  Work- 
ers Union,  A.F.  of  L.,  herein  called  the  A.F.  of  L., 
filed  with  the  Board's  Regional  Director  for  the 
Twentieth  Region  (San  Francisco,  California),  a 
petition  in  Case  No.  20-R-1486,  alleging  that  a  ques- 
tion affecting  commerce  had  arisen  with  respect  to 
the  representation  of  employees  of  Colgate-Palm- 
olive-Peet  Company,  herein  called  the  respondent, 
at  its  Berkeley,  California,  plant  and  requesting  an 
investigation  and  certification  of  representatives 
pursuant  to  Section  9(c)  of  the  National  Labor  Re- 
lations Act,  49  Stat.  449,  herein  called  the  Act.  A 
hearing  on  the  petition  was  held  on  August  22, 
1945.  On  September  26,  the  Board  issued  its  deci- 
sion and  directed  that  an  election  by  secret  ballot 
be  held  to  determine  whether  certain  of  the  respond- 
ent 's  employees  desired  to  be  represented  for  the  pur- 
pose of  collective  bargaining  by  the  A.F.  of  L.,  by 
Warehouse  Union  No.  6,  International  Longshore- 
men's and  Warehousemen's  Union,  herein  called 
the  C.I.O.,  or  by  neither.  The  election  was  held  on 
October  16,  and  was  won  by  the  C.I.O.^   On  October 


^The  results  were  as  follows : 

Approximate  number  of  eligible  voters  390 

Void  ballots  6 

Votes  cast  for  A.F.  of  L.  126 

Votes  cast  for  C.I.O.  181 

Votes  cast  against  participating  unions  1 

Valid  votes  counted  308 

Challenged  ballots  44 
Valid  votes  counted  plus  challenged  ballots  352 
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25,  the  A.F.  of  L.  filed  objections  to  the  election, 
and  on  January  17,  1946,  the  Regional  Director  is- 
sued a  report  on  the  objections  recommending  that 
they  be  overruled  and  that  the  C.I.O.  l)e  certified 
as  the  bargaining  representative  of  the  respondent's 
employees  in  an  appropriate  unit.  The  A.F.  of  L. 
filed  exceptions  to  the  Regional  Director's  report. 

Meanwhile,  on  August  14,  1945,  the  A.F.  of  L. 
filed  a  charge;  on  October  10,  1945,  an  amended 
charge;  and  on  January  16  a  second  amended 
charge,  of  unfair  labor  practices,  and  on  the  last 
date  the  Board,  by  its  Regional  Director,  issued  a 
complaint  alleging  that  the  respondent  had  engaged 
in  and  was  engaging  in  unfair  labor  practices 
affecting  commerce  within  the  meaning  of  Section 
8  (1)  and  (3)  and  Section  2  (6)  and  (7)  of  the 
Act.  Coj)ies  of  the  complaint,  together  with  notice 
of  hearing  thereon,  were  duly  served  upon  the  re- 
spondent, the  A.F.  of  L.,  and  the  C.I.O. 

With  respect  to  the  unfair  labor  practices  the 
complaint  alleged,  in  substance,  that  the  respondent 
from  about  July  30,  1945,  to  the  date  of  the  com- 
plaint, (1)  threatened  to  discharge  emjdoyees  be- 
cause of  their  membership  in  the  A.F.  of  L. ;  re- 
moved notices  of  the  A.F.  of  L.  from  the  respond- 
ent's bulletin  boards  while  not  disturbing  matter 
])osted  by  the  C.I.O. ;  refused  A.F.  of  L.  representa- 
tives access  to  the  respondent's  plant,  while  per- 
mitting it  to  C.I.O.  representatives  permitted  the 
C.I.O.  to  post  on  the  respondent's  bulletin  boards 
statements  threatening  adherents  of  the  A.F.  of  L. 
with  discharge;  and  kept  meetings  of  the  A.F.  of  L. 
under  surveillance;  and  (2)  on  or  about  July  30, 
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1945,  discharged  Clyde  Haynes,  David  Liichsinger, 
Frank  Marshall,  Sanford  Moreau,  and  Harry 
Smith;  on  or  about  July  31,  discharged  Edwin 
Thompson,  Harold  Lonnberg,  Lincoln  Olsen,  and 
William  Sherman;  on  or  about  August  30,  1945, 
discharged  Calixto  Rigo,  Robert  Ashworth,  Thomas 
Azevedo,  Manuel  Munoz,  Henry  Hellbaum,  and 
Nick  Tate;  on  or  about  September  1,  discharged 
Glenn  Hixson,  Vincente  Barboni,  Martin  Heppeler, 
Sebastian  Ramirez,  Alden  Lee,  Terry  Anderson,  Fe- 
lix Denkowski,  Manuel  Souza,  Henry  Gianarelli, 
Albert  Zulaica,  Ann  Cerrato,  Ophelia  Reyes,  William 
Howard,  Kay  Norris,  Ina  Paige,  Caetano  Perreira, 
Rose  Ros,  and  Genevieve  Young;  and  discharged 
Frank  Richmond,  on  September  5,  Manuel  Allegro 
and  John  Perucca  on  September  7,  Edward  No- 
varro  on  September  11,  and  Rose  Gilbert  on  Septem- 
ber 13,  and  thereafter  refused  to  employ  any  of 
these  employees,  because  of  their  membership  in 
and  activity  on  behalf  of  the  A.F.  of  L.  and  on 
behalf  of  Colgate-Palmolive-Peet  Company  Em- 
ployees's  Welfare  Association,  herein  called  the 
Association. 

On  February  4,  1946,  the  respondent  filed  its  an- 
swer admitting  some  of  the  allegations  of  the  com- 
plaint, but  denying  that  it  had  engaged  in  any  un- 
fair labor  practices.  As  an  affirmative  defense  in 
its  behalf,  the  respondent  pleaded  the  existence  of 
a  closed-shop  contract  with  the  C.I.O.,  and  asserted 
that  it  discharged  the  above  named  employees  be- 
cause of  the  representation  of  the  C.I.O.  that  they 
were  not  members  in  good  standing  of  that  organ- 
ization. 
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Pursuant  to  notice,  a  hearing  was  held  from  Feb- 
ruary 4  to  8,  1946,  at  San  Francisco,  California, 
before  Horace  A.  Ruckel,  the  undersigned  Trial 
Examiner  duly  appointed  by  the  Chief  Trial  Ex- 
aminer. Upon  the  opening  of  the  hearing,  the  C.I.O. 
made  a  motion  to  intervene,  which  the  undersigned 
granted.  The  Board,  the  respondent,  the  A.F.  of  L. 
and  the  C.I.O.  were  represented  by  counsel  and 
participated  ui  the  hearing.  Full  opportunity  to 
be  heard,  to  examine  and  cross-examine  witnesses, 
and  to  introduce  evidence  bearing  upon  the  issues, 
was  afforded  all  parties. 

Upon  the  conclusion  of  the  Board's  case,  counsel 
for  the  respondent  made  a  motion,  in  which  he  was 
joined  by  counsel  for  the  C.I.O.,  to  dismiss  the  com- 
plaint. The  undersigned  denied  this  motion  except 
as  to  those  allegations  of  the  complaint  which  al- 
leged that  the  respondent  removed  notices  of  the 
A.F.  of  L.  from  the  respondent's  bulletin  boards, 
that  it  kept  meetings  of  the  A.F.  of  L.  under  sur- 
veillance, and  that  it  discriminatorily  discharged 
Rose  Gilbert.  In  these  respects  the  motion  was 
granted.  At  the  conclusion  of  the  hearing,  the  mo- 
tion to  dismiss  the  complaint  was  renewed.  The 
undersigned  reserved  ruling  on  this  motion,  which 
is  disposed  of  by  the  recommendations  hereinafter 
made.  He  granted  a  motion  by  counsel  for  the 
Board  to  conform  the  pleadings  to  the  proof  in 
formal  matters. 

The  x)arties  were  advised  that  they  might  argue 
orally  before  the  Trial  Examiner,  and  might  file 
briefs  with  the  Trial  Examiner  by   February  22, 
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1946.  Subsequently,  this  time  was  extended  to  March 
8.  Counsel  for  the  Board  argued  orally.  All  the 
parties  filed  briefs. 

On  February  21,  1946,  the  Board  directed  a  hear- 
ing on  the  A.F.  of  L.'s  objections  to  the  election, 
and  ordered  that  the  representation  case  be  con- 
solidated with  the  complaint  case.  On  March  8,  1946, 
the  parties  entered  into  a  stipulation  in  which  they 
waived  any  further  hearing  in  the  representation 
case,  and  agreed  that  the  record  in  the  complaint 
case  might  be  used  in  determining  the  issues  raised 
by  the  objections  to  the  election. 

Upon  the  entire  record  in  the  case,  and  from  his 
observations  of  the  witnesses,  the  undersigned 
makes  the  following: 

FINDINGS  OF  FACT 

I.    The  Business  of  the  Respondent 

The  respondent  is  a  Delaware  corporation  having 
its  central  office  in  Jersey  City,  New  Jersey.  It 
operates  plants  in  Jersey  City,  New  Jersey ;  Brook- 
lyn, New  York  (a  subsidiary) ;  Jetfersonville,  In- 
diana; Kansas  City,  Kansas;  and  Berkeley,  Cali- 
fornia, where  it  is  engaged  in  the  manufacture  and 
sale  of  soap  and  glycerin.  During  the  year  1944, 
the  gross  sale  of  the  respondent  at  its  Berkeley 
plant,  the  only  plant  involved  in  this  proceeding, 
were  in  excess  of  $1,000,000.  The  total  sales  to 
customers  located  outside  the  State  of  California 
amounted  to  more  than  25  per  cent  of  this  amount. 
During  the  same  period  raw  materials  having  a 
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value  in  excess  of  $1,000,000  were  used  at  the 
Berkeley  plant,  of  which  more  than  25  per  cent 
was  obtained  from  sources  outside  the  State  of  Cali- 
fornia. The  respondent  admits  that  it  is  engaged  in 
commerce  within  the  meaning  of  the  Act. 

On  July  30,  1945,  at  or  about  the  beginning  of 
the  series  of  events  which  formed  the  subject  matter 
of  the  hearing,  the  respondent  employed  at  its 
Berkeley  plant  approximately  313  non-supervisory 
employees. 

II.  The  Labor  Organizations  Involved 
International  Chemical  Workers  Union,  affiliated 
with  the  American  Federation  of  Labor,  and  Ware- 
house Union  No.  6,  International  Longshoremen's 
and  Warehousemen's  Union,  affiliated  with  the  Con- 
gress of  Industrial  Organizations,  are  labor  organ- 
izations admitting  employees  of  the  respondent  to 
membership. 

Colgate-Palmolive-Peet  Employees'  Welfare  As- 
sociation, herein  called  the  Association,  was  an  un- 
affiliated labor  organization  admitting  employees  of 
the  respondent  to  membership. 

III.    The  Unfair  Labor  Practices 

A.  The  discharges;  other  alleged  acts  of  inter- 
ference, restraint  and  coercion. 

1.     The  discharges  in  July. 

The  C.I.O.  has  represented  the  respondent's  em- 
])loyees'  since  1938.  On  July  9,  1941,  it  entered  into 
a  contract  with  the  respondent  which,  in  addition 
to  establishing  the  wages,  hours,  and  other  working 
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conditions  of  the  employees  covered  by  it,  granted 
the  C.I.O.  a  closed  shop.^  The  contract  was  of  in- 
definite duration,  terminable  upon  30  days  notice  by 
either  party.^    From  time  to  time  during  the  life 


2This  provision  reads  as  follows : 

"Section  3.  The  Employer  agrees  that  when 
new  employees  are  to  be  hired  to  do  any  work 
covered  by  Section  One  (1),  they  shall  be  hired 
thru  the  offices  of  the  Union,  provided  that  the 
Union  shall  be  able  to  furnish  competent  work- 
ers for  work  required.  In  the  event  the  Union 
is  unable  to  furnish  competent  workers,  the 
Employer  may  hire  from  outside  sources,  pro- 
vided that  employees  so  hired  shall  make  appli- 
cation for  membership  in  the  Union  within 
fifteen  (15)  days  of  their  employment.  The 
employees  covered  by  this  agreement  shall  be 
members  in  good  standing  of  the  Union  and 
the  Employer  shall  employ  no  workers  other 
than  members  of  the  Union  subject  to  condi- 
tions herein  above  prescribed.  In  the  hiring  of 
new  help  (for  the  warehouses),  they  shall  be 
hired  through  the  offices  of  the  Warehouse 
Union,  Local  1-6,  I.L.W.U." 

^The  provisions  relating  to  the  life  of  the  contract 
are  as  follows: 

"Section  18.  Future  Changes.  The  above 
constitutes  an  agreement  between  the  Company 
and  its  employees,  represented  by  the  Inter- 
national Longshoremen's  and  Warehouse  men's 
Union,  Local  1-6,  and  shall  remain  in  effect 
unless  and  until  changes  become  necessary  be- 
cause of  conditions  beyond  the  control  of  the 
Company  or  are  requested  by  the  employees 
throua:h  their  representatives. 

"Thirty  (30)  days  notice  will  be  required 
before  the  adontion  of  any  change  suggested  by 
either  the  employees  or  the  Company  and  no 
change  of  any  sort  will  be  made  without  col- 
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of  the  contract  it  was  amended  by  various  supple- 
mental agreements,  the  last  dated  July  24,  1945, 
when  the  contract  was  extended  pending  approval 
by  the  War  Labor  Board  of  certain  provisions  of 
a  new  contract  agreed  upon  by  the  parties."^ 

It  is  clear  from  the  record  that  there  had  been 
for  some  time  prior  to  the  events  hereinafter  related 
a  considerable  dissatisfaction  with  their  bargaining 
agent  among  the  respondent's  employees,  as  well  as 
some  friction  between  the  C.I.O.  plant  stewards, 
five  in  number,  and  the  officers  of  the  I.L.W.U. 
The  origin  of  this  dissatisfaction  and  friction  are 
less  clear.    However,  some  time  in  July,  according 

lective  agreement  to  it  having  been  arrived  at 
between  the  Company  and  the  repi-esentatives 
of  the  employees.  If  and  when  such  changes 
are  found  necessary  they  will  be  made  with 
due  regard  for  the  mutual  rights,  privileges 
and  well  being  of  the  employees  and  the  Com- 
pany. ' ' 

'^The  extension  agreement  reads: 

Memorandum  of  Agreement 

"It  is  hereby  agreed  that  certain  contract 
dated  July  9,  1941,  by  and  between  Warehouse 
Union,  Local  6,  I.L.W.U.,  and  Colgate,  Palm- 
olive  Peet  Company,  shall  remain  in  full  force 
and  effect,  ending  the  disposition  of  those  pro- 
visions which  apply  to  the  following: 

Shift  differentials 

Wage  rates  for  women  workers 

Sick  leave 
and  upon  which  agreement  has  been  reached 
by  the  parties  hereto,  subject  to  approval   of 
the  Tenth  Regional  War  Labor  Board." 
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to  the  testimony  of  Frank  Marshall,  one  of  the  five 
stewards,  and  former  chairman  of  the  Steward's 
Coiincil,5  jje  and  others  established  contact  with 
District  50  of  the  United  Mine  Workers  of  America 
and  the  matter  of  the  affiliation  of  the  respondent's 
employees  with  that  organization  was  discussed.  On 
July  26  a  group  of  dissident  members  of  the  C.I.O. 
held  a  dinner  meeting  at  a  local  cafe  where  they 
discussed  severance  of  their  relationship  with  the 
C.I.O.,  and  the  formation  of  the  Association  as  an 
organizing  committee  to  bridge  the  gap  between  the 
C.I.O.  and  such  new  affiliation  as  might  be  deter- 
mined upon.  This  meeting  was  attended  by  ap- 
proximately 30  union  members,  including  the  5 
stewards,  namely,  Clyde  Haynes,  David  Luchsinger, 
Frank  Marshall,  Sanford  Moreau,  and  Harry 
Smith,  and  including  Edwin  Thompson,  Harold 
Lonnberg,  Lincoln  Olsen,  and  William  Sherman, 
four  other  employees  who  came  to  figure  promi- 
nently in  the  events  hereinafter  related.  A  decision 
was  made  at  this  meeting  to  call  an  open  meeting 
of  the  respondent's  employees  for  July  30,  for  the 
purpose  of  presenting  a  resolution  withdrawing 
from  the  C.I.O. 

It  was  stipulated  by  the  parties,  and  the  under- 
signed finds,  that  the  respondent  had  no  know^ledge 
of  the  July  26  meeting. 


^Local  6  admitted  to  membership  employees  of 
other  employers,  principally  in  the  warehousing  in- 
dustry. In  those  plants  in  which  Local  6  had  con- 
tracts, a  steward  representative  was  chosen  to  sit 
with  stewards  from  other  plants  on  the  Steward's 
Council. 
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On  July  28,  the  following  notice  was  posted  on 
the  three  bulletin  boards  in  the  plant: 

Notice  of  Meeting 

Special  Meeting  for  all  those  interested  in  join- 
ing   Employees    Welfare    Association    at    the 
Finnish     Brotherhood     Hall,     1970     Chestnut 
Street,  Berkeley,  California,  across  from  Bui-- 
bank  School,  at  4:15  p.  m.,  Monday,  July  30, 
1945. 
This  notice  was  observed  during  the  day  of  July 
28,  by  Clifford  Altman,  plant  superintendent,  who, 
late  in  the  afternoon,  reported  it  to  Charles  Wood, 
in  charge  of  the  respondent's  labor  relations.    Alt- 
man  testified  that  the  notice  was  meaningless  to  him. 
Wood  testified  that  he  concluded  merely  that  some 
sort  of  a  welfare  organization  was  being  formed, 
perhaps  one  with  facilities  for  extending  credit  to 
employees.    The  undersigned  credits  the  testimony 
of  Altman  and  Wood  in  this  respect,  and  concludes 
that  the  respondent  was  not  aware  at  this  time  that 
some  of  its  employees  were  taking  steps  to  form 
another  labor  organization  and  change  their  union 
affiliation.      During   the   afternoon   of   July   30,   a 
group  of  four  officers  of  the  C.I.O.,  headed  by  Paul 
Heide,  vice-president,  called  at  Altman 's  office  and 
handed  him  a  letter,  in  substance  as  follows: 

This  is  to  notify  you  that  charges  have  been 
preferred  by  this  Union  against  the  following 
employees  of  your  Company,  and  that  they  have 
been  suspended  from  membership  of  this  or- 
ganization pending  a  trial  as  provided  for  in 
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the  Constitution  of  our  local  Union:  Clyde  W. 
Haynes,  Dave  Luchsinger,  Frank  Marshall, 
Sanford  Moreau,  Harry  A.  Smith. 

We,  therefore,  respectfully  request  that  the 
above-named  employees  of  your  Company  be 
immediately  removed  from  the  job  until  such 
time  as  the  charges  against  them  have  been  de- 
termined by  this  organization. 

Altman,  when  he  had  finished  reading  the  letter, 
showed  it  to  B.  W.  Railey,  the  respondent's  vice- 
president.  A  conversation  ensued  between  Railey 
and  the  C.  I.  O.  representatives,  in  Altman's  office, 
testified  to  by  Railey  as  follows: 

Q.  Will  you  relate  to  the  best  of  your  recol- 
lection the  gist  or  substance  of  that  conversa- 
tion? 

A.  We  told  those  people  that  this  was — 
comes  as  a  very  great  surprise  to  us,  literally 
a  bombshell.  We  knew  nothing  about  what  it 
was  about,  or  any  reason  why  these  men  should 
be  suspended,  and  protested  the  thing  because 
we  told  them  they  had  been  loyal  employees  as 
far  as  we  were  concerned  and  we  had  no 
charges  against  them.  We  were  quickly  re- 
minded of  our  contract  with  the  C.I.O.  which 
specified — which  carried  a  paragraph  to  the 
effect  that  all  employees  must  be  in  good  stand- 
ing with  the  union  to  work  at  our  plant. 
*     *     *     * 

Q.  Did  any  further  conversations  or  discus- 
sions ensue  after  that? 

A.  These  gentlemen  that  represented  the 
C.I.O.  told  us  that  these  men  must  be  discon- 
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tinued  immediately.  They  told  us  that  they  had 
sent  a  notice  of  their  suspension  to  each  man 
by  registered  mail,  each  man  that  was  in- 
volved  . 

*     *     *     * 

Q.     (By  Mr.  Hecht)  :     What  else  happened, 
Mr.  Railey? 

A.  It  was  finally  agreed  that  we  should  call 
these  five  men  into  the  office  .  .  . 
Q.  And  what  occurred  then? 
A.  AVhen  they  came  to  our  office  the  C.I.O. 
officials  handed  each  of  them  a  carbon  copy  of 
a  letter  which  they  stated  had  been  mailed  to 
their  homes.  These  gentlemen  looked  at  the 
letters  briefly  and  crushed  them  in  their  hands 
and  stuck  them  in  their  pockets  and  walked  out 
of  the  office. 

Q.     No  conversation  between  the  five  men  ? 
A.     No  conversation. 

Q.     Between  the  five  men  and  the  C.I.O.  offi- 
cials ? 
A.     No. 

Q.  Any  statement  to  you  by  these  five  men  ? 
A.  No. 
The  conference  broke  up  when  Railey  told  the 
five  stewards  that,  inasmuch  as  he  had  been  in- 
formed that  they  were  not  in  good  standing  with 
the  C.I.O.,  the  respondent,  under  the  terms  of  its 
closed  shop  contract,  would  have  to  let  thorn  go 
until  their  good  standing  was  restored. 

There  is  no  substantial  conflict  betweeu  Railey 's 
testimony  and  that  of  Altman  with  respect  to  the 
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conference  in  the  latter 's  office.  Nor  do  the  accounts 
given  by  Marshall  and  Smith,  the  only  two  stewards 
who  testified  to  the  conference,  differ  in  any  material 
respect  from  those  of  Railey  and  Altman.  It  is 
noteworthy,  and  the  undersigned  finds,  that  neither 
during  the  conversations  between  Railey  and  Alt- 
man,  on  the  one  hand,  and  the  four  officials  of  the 
C.I.O.,  on  the  other,  which  took  place  previous  to 
the  calling  in  of  the  five  stewards,  nor  during  the 
conversation  after  the  arrival  of  the  stewards,  was 
any  mention  made  by  anyone  of  any  interest  in  or 
activity  on  behalf  of  any  labor  organization  other 
than  the  C.I.O,  In  other  words,  no  charge  of  "dual 
unionism"  was  made  as  a  reason  for  demanding 
the  discharge  of  the  stewards,  nor  any  accusation 
by  any  of  the  stewards  that  their  discharge  was 
motivated  by  their  activity  in  obtaining  another  bar- 
gaining agent.  Nor  did  the  representatives  of  the 
C.I.O.  explain  in  what  respect  the  stewards  had 
failed  to  maintain  good  standing  in  the  C.I.O. ;  nor 
did  Railey,  Altman,  or  any  of  the  stewards,  in- 
quire.^ 

Railey  testified  credibly  as  follows  as  to  his  lack 
of  knowledge  of  the  C.I.O. 's  motivation  in  request- 
ing the  discharge  i"^ 


^Smith  testified  that  he  did  not  engage  in  any 
conversation  whatever  with  any  of  the  representa- 
tives of  the  C.I.O.,  and  Marshall's  testimony  fails 
to  reveal  any  exchange  of  remarks  with  them. 

"^Wood's  testimony  to  the  affect  that  he  made 
various  Imt  unsuccessful  inquiries  as  to  the  meaning 
of  the  phrase  "good  standing,"  is  hereinafter  set 
forth  in  connection  with  subsequent  discharges. 
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Q.  Mr.  Railey,  did  you  make  any  attempt 
to  find  out  the  reason  why  the  persons  you  have 

named  were  discharged? 

*  *     *     * 

A.    No. 

Q.     Did  you  ask  the  C.I.O.  officials? 

A.  I  don't  recall  ever  asking  them,  but  we 
were  sure  that  that  was— that  they  had  the 
right   to   suspend   anyone   for   many   different 

reasons. 

*  *     *     * 

Q.  Did  you  during  that  period^  get  infor- 
mation from  any  source  as  to  the  nature  of  the 
controversy  or  what  was  said  to  be  the  nature 
of  the  controversy. 

A.     No. 

Q.     Did  you  read  the  Daily  Press? 

A.     Yes. 

Q.  Was  there  anything  in  the  Daily  Press 
with  reference  to  this  controversy? 

A.  The  racial  question  came  up  in  the 
papers,  many  of  the  papers  that  I  read.^ 

Between  the  break-up  of  the  conference  in  Alt- 
man's  office  and  the  time  of  the  meeting,  C.I.O. 
representatives  distributed  thi-oughout  the  plant 
copies  of  a  bulletin  in  the  following  form: 


f^The  witness  is  testifying  to  the  period  between 
July  30  and  August  2.  ' 

^Subsequently,  on  October  10,  as  the  result  of  a 
union  trial,  Marshall  and  Sherman  were  found 
guilty,  among  other  things,  of  "discrimination'* 
against  negro  employees  in  the  handling  of  griev- 
ances. 
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Attention  ! 

All  Warehouse  Union  Members: 

An  illegal  meeting  has  been  called  by  certain 
employees  of  Peet's  now  imder  suspension  as 
members  of  this  union  for  violation  of  the 
membership  oath,  and  other  illegal  acts. 

Warning  !  !  ! 

Any  member  of  Local  6  who  attends  such 
illegal  meeting  or  participates  in  violations  of 
our  constitution,  does  so  at  the  risk  of  losing 
membership  and  employment. 

GENERAL  EXECUTIVE  BOARD 

Warehouse  Union 
Local  #6,  I.L.W.U. 

Unlike  the  notice  posted  on  July  28  announcing 
the  meeting  of  the  Association,  this  bulletin  was  not, 
so  far  as  the  record  reveals,  posted  on  any  of  the 
bulletin  boards.  There  is  no  evidence  that  the  bulle- 
tin came  to  the  attention  of  any  of  the  respondent's 
officials. 

A  substantial  majority  of  the  respondent's  em- 
ployees attended  the  meeting.  During  its  course  a 
motion  was  adopted  to  "withdraw  from  the  C.I.O. 
and  International  Longshoremen's  and  Warehouse- 
men's Union,  District  #1,  Local  6,"  and  to  "form 
an  Independent  Union  and  seek  affiliation  with 
another  International."  The  name  ''Employees 
Welfare  Association"  was  adopted  for  the  group. 
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Another  motion  was  carried  "to  work  tomorrow 
morning  pending  settlement  of  5  Brother  Shop 
Stewards  laid  off  by  management  at  reqnest  of 
I.L.W.U.  officials.  If  shop  stewards  don't  work, 
nobody  works."  Also  adopted  was  a  motion  naming 
four  employees,  Edwin  Thompson,  Harold  Lonn- 
berg,  Lincoln  Olsen,  and  William  Sherman,  whose 
alleged  discriminatory  discharges  are  hereinafter 
discussed,  as  a  negotiating  committee  to  seek  the 
reinstatement  of  the  discharged  stewards.  It  was 
voted  that  the  stewards  should  continue  to  perform 
their  functions  until  an  election  of  officers  could 
be  held.io 

It  was  stipulated,  and  the  undersigned  finds,  that 
all  the  employees  named  in  the  complaint,  with  the 
exception  of  Rigo,  Perreira,  and  Gilbert,  attended 
this  meeting  and  concurred  in  the  action  there 
taken. 

Upon  the  close  of  the  meeting  the  following  tele- 
gram was  sent  to  the  C.I.O. : 

You  are  hereby  notified  that  more  than  200 
employees  of  the  Colgate-Palmolive-Peet  Co., 
all  being  former  members  of  your  union  and 
being  more  than  50%  of  such  employees  by 
action  taken  for  such  purpose  have  and  do 
hereby  withdraw  from  your  union,  sever  con- 
nections and  refuse  to  be  further  bound  by  any 


lOThese  findings  are  based  upon  the  minutes  of 
the  meeting,  in  evidence. 
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of  the  laws  rules  or  regulations  of  the  consti- 
tution of  I.L.W.U. 

EMPLOYEES  WELFARE 
ASSOCIATION 
By  Negotiating  Committee 
E.  H.  Thompson 
W.  Sherman 

and  the  following  to  the  respondent : 

You  are  hereby  notified  of  action  taken  by 
more  than  200  employees  of  Colgate  Palmolive 
Peet  Co.  all  being  former  members  of  ILWU 
1-6  and  being  more  than  50  per  cent  of  total 
employees  have  withdrawn  and  severed  rela- 
tions with  ILWU-6  as  collective  bargaining 
agent. 

EMPLOYEES  WELFARE 
ASSOCIATION 
By  Negotiating  Committee 
E  H  Thompson 
William  Sherman 
H  Lonnberg 
L  Olson 

On  the  next  day,  July  31,  Thompson,  Lonnberg, 
Olsen  and  Sherman  went  to  Altman's  office  and  re- 
quested that  the  respondent  reinstate  the  five  stew- 
ards. Altman  refused,  stating  that  they  had  been 
suspended  from  membership  by  the  C.I.O..  and 
that  the  respondent  had  no  choice,  under  its  con- 
tract with  the  Union,  but  to  suspend  the  stewards 
from  their  employment.    From  Altman's  office  tlie 
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committee  went  to  Railey's  office  where  it  informed 
Railey  of  the  dispatch  of  the  telegram  announcing 
that  a  majority  of  the  employees  had  severed  their 
membership  in  the  C.I.O.  The  telegram  arrived 
during  the  course  of  the  conversation.  At  Railey's 
suggestion,  C.I.O.  officials,  who  were  at  the  moment 
in  Altman's  office,  were  called  in.  Railey  testified 
credibly  as  follows  concerning  the  conversation 
which  ensued: 

Q.  Was  this  a  free-for-all,  or  had  either 
side  spokesmen? 

A.  I  would  say  it  was  more  or  less  a  free- 
for-all.  As  I  recall  it,  Mr.  Lynden,  the  Presi- 
dent of  the  C.I.O.,  and  Mr.  Sherman  of  this 
negotiating  committee,  did  most  of  the  talking. 

Q.  Can  you  relate  the  gist  of  this  conversa- 
tion or  talk  between  the  two  men? 

A.  Well,  to  boil  it  down,  the  C.I.O.  people 
told  this  negotiating  committee  that  these  peo- 
ple w^ould  have  to  stand  trial  on  the  charges 
against  them,  they  could  not  work  until  those 
charges  were  disposed  of,  and  they  repeatedly 
reminded  them  ...  of  the  oaths  that  they  took 
when  they  joined  the  C.I.O.  and  the  conse- 
quence of  a  violation  of  those  oaths,  and  as- 
sured them  that  they  had  done  everything  they 
could  to  get  increases  for  the  employees  of  the 
company,  pointed  out  that  the  wages  were 
frozen,  nothing  they  could  do  about  it  .  .  .  and 
at  one  stage  of  the  meeting  the  negotiating  com- 
mittee walked  out. 
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Q.  About  what  time  would  you  say  that 
was? 

A.  Oh,  I  would  guess  it  was  probably  about 
9:30  in  the  morning. 

Q.  Did  you  continue  the  conference  with  the 
C.I.O.  officials?  A.     Yes,  we  did. 

Q.     What  was  the  subject  of  the  conference? 

A.  We  told  them  that  our  factory  the  after- 
noon before  had  been  a  very  ...  in  a  state  of 
turmoil  due  to  the  fact  of  a  lot  of  conversation 
and  visiting,  and  union  people  going  through 
the  plants,  and  people  couldn't  get  their  work 
done.  And  we  asked  them  if  they  wouldn't 
leave  the  grounds,  and  they  said,  well,  they 
would  leave  if  this  negotiating  committee  and 
the  ...  or  rather  if  the  five  stewards  that  had 
been  suspended  would  leave.  And  we  immedi- 
ately went  out  to  the  factory  and  located  the 
five  stewards,  and  I  believe  all  of  the  members 
of  the  negotiating  committee  were  with  them 
at  the  same  time,  told  them  the  request  that  we 
had  made  of  the  C.I.O.  officials,  and  told  them 
we  were  going  to  make  the  same  request  of 
them  because  the  C.I.O.  officials  certainly 
wouldn't  leave  if  they  didn't  leave,  and  they 
finally  agreed  to  leave. 

Sometime  during  the  day  of  July  31,  representa- 
tives of  the  C.I.O.  handed  Altman  a  letter  which 
was  in  substance  as  follows : 

This  is  to  notify  you  that  the  employees  be- 
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low  have  been  suspended  from  membership  in 
this  union  and  are  no  longer  members  in  good 
standing. 

Pending  the  determination  of  charges  which 
have  been  filed  against  those  persons  in  accord- 
ance with  our  Constitution  and  By-Laws,  you 
are  requested,  in  accordance  with  our  Agree- 
ment, to  remove  these  persons  from  your  em- 
ploy until  such  time  as  you  receive  word  from 
us  in  regard  to  their  status  as  members  in  this 
union. 

ED  THOMPSON. 

H.  LONNBERG. 

LINCOLN  OLSEN. 

WILLIAM  SHERMAN. 

During  the  morning  of  July  31,  representatives 
of  the  C.I.O.  distributed  copies  of  the  following 
circular  in  the  plant: 

Attention  All  Members 

LL.W.U.  #6 

Employed  at  Colgate,  Palmolive,  Peet  Company 

Look  Before  You  Leap 

Because  of  a  constant  campaign  of  misinfor- 
mation and  falsehoods  carried  on  by  Sherman- 
Marshal  1-Lundeberg  &  Co.,  many  otlierwise 
reliable  members  of  our  union  are  being  misled 
down  a  ])lind  alley,  and  into  action  that  can 
only  result  in  losses  and  hardship  for  the  mem- 
bership   involved.      The    unscrupulous    people 
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who  are  attempting  to  promote  strike  action  at 
this  plant  are  traitors  to  our  union  member- 
ship, our  flag  and  our  country!  All  members 
who  join  with  them  are  jeopardizing  their  own 
reputation,  their  union  standing,  their  seniority 
and  their  jobs!  Any  strike  at  this  plant  will 
bring  an  immediate  directive  from  the  Regional 
War  Labor  Board  to  return  to  work — and  will 
resolve  no  issues — fancied  or  otherwise! 

So  that  all  members  may  understand  the  true 
situation,  the  following  is  a  copy  of  agreement 
extending  the  provisions  of  the  union  contract, 
including  the  requirement  that  only  members 
of  Warehouse  Union,  Local  #6,  I.L.W.U.,  in 
good  standing  may  be  employed  by  the  com- 
pany. It  will  be  enforced  by  the  entire  mem- 
bership of  our  union,  if  it  becomes  necessary. 
(Underscoring  in  original). 

The  provisions  of  the  extension  agreement  of  July 
24  were  set  forth  at  the  bottom  of  the  circular. 

At  noon  on  July  31,  the  four  committeemen  were 
active  in  rallying  attendance  at  another  meeting  at 
Finnish  Hall.  At  this  meeting,  similarly  attended 
by  a  substantial  majority  of  the  respondent's  em- 
ployees, and  presided  over  by  Sherman,  it  was  voted 
to  "continue  the  meeting  until  shop  stewards  all 
returned  to  work."  Eailey,  upon  the  invitation  of 
the  group,  appeared  and  answered  inquiries  as  to 
why  the  five  stewards  were  not  permitted  to  work. 
He  stated,  as  he  had  previously  done,  to  the  stew- 
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ards  themselves,  that  under  the  respondent's  con- 
tract with  the  C.I.O.  the  respondent  could  employ 
only  those  who  were  members  in  good  standing  in 
that  union.  He  declared  that  the  question  of  their 
good  standing  was  one  between  the  Union  and  the 
individual  member. 

The  meeting  of  July  31  was  ''recessed"  until 
August  2,  and  for  21/2  days  most  of  the  respondent's 
employees,  including  those  named  in  the  complaint, 
stayed  away  from  work.  Although  the  work  stoj)- 
page  was  generally  characterized  as  a  ''continuous 
meeting"  by  the  employees  involved,  it  is  clear,  and 
the  undersigned  finds,  that  it  constituted  a  strike. 
It  is  equally  obvious  that  the  five  stewards  and  the 
four  committeemen  w^ere  among  the  leaders  of  the 
strike.  It  was  stipulated  that  those  who  took  part 
in  the  strike  did  so  with  full  knowledge  of  the 
C.I.O. 's   no-strike  pledge. ^^ 

During  the  interval  between  July  31  and  August 
3,  the  four  committeemen,  Thompson,  Lonnberg, 
Olsen,  and  Sherman,  received  letters  from  the  C.I.O. 
in  the  following  form: 

In  accordance  with  Article  15,  Sections  1,  2 
&  3,  and  in  accordance  with  Section  7  of  tlie 
same  Article,  of  the  Constitution  of  Wareliouse 
Union,  Local  6,  International  Longshoremen's 
&  Warehousemen's  Union,  you  are  hereby  noti- 
fied that  charges  are  preferred  against  you  for 


^^This  refers  to  the  war-time  pl(^du:e  given  bv  tlie 
T.L.W.U.  and  other  affiliated  C.I.O.' uinons. 
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the  following  violations  of  the  constitution  and 
By-Laws  of  this  organization: 

1.  Violation  of  Declaration  of  Principles. 

2.  Violation  of  Oath  of  membership. 

3.  Violation  of  Article  9,  Section  1. 

You  are  hereby  notified  that  in  accordance 
with  Section  14,  of  Article  15,  the  Executive 
Committee  finds  that  there  is  good  cause  to 
believe  the  charges  to  be  true,  and  you  are, 
therefore,  suspended  as  a  member  of  this  Local 
as  of  this  date,  losing  all  rights,  privileges, 
pending  a  trial  as  provided  for  in  Article  15 
of  the  Constitution  of  Warehouse  Union,  Local 
6,  I.L.W.U. 

At  the  meeting  on  August  2,  also  attended  by  a 
substantial  majority  of  the  employees,  a  resolution 
was  adopted  to  dissolve  the  Association  and  to 
affiliate  with  the  A.  F.  of  L.  Harvey  Howard,  A.  F. 
of  L.  business  agent,  was  authorized  "to  sign  all 
necessary  pai^ers  for  the  employees  of  Colgate- 
Palmolive-Peet  Co.  relative  to  wages,  hours,  and 
conditions  of  employment.  "^^  The  strike  was  called 
off,  and  on  August  3  all  the  respondent's  employees 
excepting  the  five  stewards  and  the  four  committee- 
men returned  to  work. 

The  committeemen  were  advised  by  R alley  that 
their  suspension  had  been  requested  by  the  C.I.O. 
and  that  it  would  be  useless  for  them  to  report  for 
work. 


^2Quoted  from  the  minutes  of  the  meeting,  which 
are  in  evidence. 
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2.  Alleged  assistance  to  the  C.I.O.  by  the  re- 
spondent during  August 

On  August  3,  the  day  on  which  the  respondent's 
striking  employees,  with  the  exception  of  the  dis- 
charged stewards  and  coininitteemen,  returned  to 
work,  the  A.  F.  of  L.  filed  a  petition  for  certification 
of  representatives.  The  period  following  was  util- 
ized by  adherents  of  both  the  C.I.O.  and  the  A.  F. 
of  L.  in  campaigning  for  the  union  of  their  choice. 
Liteiature  of  both  unions  circulated  freel}^  inside 
as  well  as  outside  the  plant.  A.  F.  of  L.  and  C.I.O. 
buttons  were  widely  and  openly  worn.  In  various 
occasions,  according  to  the  credible  testimony  of 
witnesses  called  by  the  Board,  employees  were  but- 
tonholed on  the  job  by  C.I.O.  stewards  and  their 
support  for  the  C.I.O.  solicited.  There  were  occa- 
sions, revealed  by  the  record,  when  employees  whose 
loyalty  to  the  C.I.O.  was  wavering  were  threatened 
by  C.I.O.  functionaries  with  discharge.  The  credible 
and  uncontradicted  testimony  of  Albert  Zulaica,  for 
example,  concerning  a  conversation  with  Hack 
Gleichman,i3  a  representative  of  the  C.I.O.,  not  in 
the  respondent's  employ,  was  to  the  following 
effect : 

^•^Tlie  C.I.O.  appointed  new  stewards  in  place  of 
the  five  discharged.  Following  their  a])])ointment, 
officials  of  the  C.I.O.,  particularly  Gleichman,  ap- 
pear to  have  been  in  the  plant  more  fi'equently  than 
previously.  On  the  occasion  in  question  Zulaica  had 
been  talking  with  Leacock,  one  of  the  newly  ap- 
pointed stewards,  who  accused  him  of  passing  out 
A.  F.  of  L.  literature  in  the  ])lant,  and  (lleicinnan 
had  interposed  in  the  conversation. 
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Trial  Examiner  Ruckel:  .  .  .  What  else  did 
he  say? 

The  Witness:  Well,  he  say,  "I  think  that 
you  fellows  have  been  misled,"  he  says,  "be- 
cause we  can  throw  you  people  out  for  wearing 
those  A.  F.  of  L.  buttons."  I  said,  "Well,  you 
can't  do  that."  I  said,  "If  you  start  doing  that 
you  will  have  to  throw  the  majority  out  because 
most  of  them  are  wearing  an  A.  F.  of  L. 
button. ' ' 

Trial  Examiner  Ruckel:     In  the  plant? 
The  Witness:     In  the  plant,   yes.   Then  he 
says,  "We  don't  have  to  do  that."  He  says, 
"We  can  pick  some  of  you  out,  throw  you  out 
and  claim  tha^  you  were  leaders,  and  that  will 
scare  the  rest  of  them,"  and  I   said,   "Well, 
we  don't  scare  so  very  easy  as  all  that."  I  says, 
"You  will  have  to  throw  all  of  us  out  before 
we    will    ever    stop,"    I    said,    "because    most 
everyone  here  is  fed  up  with  the  C.I.O." 
No  supervisory  employee  was  present  during  the 
above  conversation.    Later,  Zulaica  asked  Don  Stan- 
berry,  production  manager,  for  ad^dce,  and  Stan- 
berry  said,   according  to  Zulaica 's  version  of  the 
conversation,  that  if  he  would  take  off  his  A.  F. 
of  L.  button  he  would  have  no  trouble,  but  that  if 
he  wanted  to  belong  to  another  union  "they  could 
never   take   that   out   of    [his]    heart."    Stanberry 
testified  that  he  told  Zulaica  only  that  the  respond- 
ent had  been  compelled  to  discharge  the  five  stew- 
ards and  four  committeemen  because  of  its  contract 
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mih.  the  C.I.O.,  but  that  Zulaica  had  as  much  of  a 
fight  to  express  an  opinion  as  any  other  employee, 
and  that  he  should  avoid  a  controversy  with  Steward 
Leacock. 

Wliether  Zulaica 's  version  of  this  conversation, 
or  Stanberry's  is  taken  as  the  more  accurate,  the 
undersigned  does  not  find  that  Stanberry's  remarks 
were  intimidatory. 

Further  illustrative  of  activities  of  the  C.I.O. 
stewards,  which  the  Board  contends  constitute  in- 
terference, restraint,  and  coercion  by  the  respond- 
ent, and  additionally  illustrative  of  the  extent  to 
which  A.  F.  of  L.  as  well  as  C.I.O.  adhei'ents 
solicited  in  the  plant,  is  the  credited  testimony  of 
Kay  Norris  and  Nick  Tate.  That  of  Norris  was  as 
follows : 

Q.  Did  you  overhear  any  conversation  that 
Mr.  Gleichman  may  have  had  with  anyone  in 
the  Toilet  Department? 

A.  Yes.  He  went  around  to  numerous  em- 
ployees on  our  floor  and  warned  them  to  take 
their  buttons  off  or  they  would  be  suspended  as 
.  .  .  they  would  be  in  the  same  predicament  as 
the  Stewards  were. 
******* 

Q.  Did  you  wear  an  A.  F.  of  L.  button  at 
work?  A.     I  did. 

Q.  Did  you  wear  it  prominently  on  your 
clothes? 

A.     I  wore  it  at  all   times. 

Q.  Did  you  pass  out  any  A.  F.  of  L.  litera- 
ture? A.     I  did. 
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Q.  That  was  in  the   plant? 

A.  In  the  plant. 

Q.  Did  you  pass  out  A.  F.  of  L.  buttons'? 

A.  I  did,  in  the  plant. 

The  testimony  of  Tate  was  as  follows: 

Q.  All  right.  Now  what  was  the  conversa- 
tion ? 

A.  Well,  Edi4  told  me  he  wanted  to  check 
my  book,  and  I  went  in  there  and  got  my  book, 
and  I  was  just  standing  there  and  he  said — he 
looked  over  to  me  and  told — I  don't  know  if 
he  vras  talking  to  Hack  (Grleichman),  or  the 
whole  crowd,  he  said,  "Check  in  Nick  Tate's 

book,  he  was  one  of  the  A.  F.  of  L.  organizers." 

******* 

Q.  What  was  it  again  he  said  to  you.  Well? 
An  A.  F.  of  L.  organizer? 

A.     He  said,  I  was  an  A.  F.  of  L.  organizer. 

Q.     Were  3'ou?  A.     Sure  I  was. 

The  record  contains  instances  other  than  those 
cited  above  of  stewards  and  organizers  of  the 
C.I.O.  in  effect,  threatening  employees  with  loss  of 
employment  if  they  joined  or  assisted  the  A.  F. 
of  L.  In  no  instance,  however,  so  far  as  the  record 
reveals,  did  any  such  conversation  take  place  in 
the  presence  of  any  supervisory" employee.^^ 


i^Ed  Bopp,  one  of  the  newly  appointed  stewards. 

i^In  addition,  at  least  one  copy  of  a  circular 
which  contained  among  other  things,  a  threat  that 
adherents  of  the  A.  F.  of  L.  might  lose  their  em- 
ployment, was  posted  on  one  of  the  three  bulletin 
boards.  However,  there  is  no  evidence  as  to  how 
long  it  remained  posted,  or  that  it  came  to  the 
respondent's  attention. 
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The  hearing  on  the  A.  F.  of  L.'s  petition  was 
held  on  August  22.  On  August  25,  there  occurred 
an  incident  upon  which  is  based  the  allegation  of 
the  complaint  that  the  respondent  refused  A.  F. 
of  L.  representatives  access  to  the  plant  while 
granting  it  to  C.I.O.  representatives.  On  this  date 
Harry  Howard,  a  representative  of  the  A.  F.  of  L., 
in  the  company  of  Luchsinger  and  Lonnberg,  en- 
tered the  plant  without  j^ermission  for  the  purpose 
of  soliciting  membership  in  that  organization.  They 
remained  there  until  discovered  by  Cecil  Carter, 
the  respondent's  process  supervisor.  Upon  Luch- 
singer 's  admitting  that  they  did  not  have  permission 
to  be  in  the  plant,  Carter  requested  the  group  to 
leave.  Howard  protested  the  presence  in  the  plant 
of  Carlisle  Harrison,  a  representative  for  the 
C.I.O.  After  Luchsinger  and  Howard  had  left. 
Carter  investigated  Harrison's  presence  and  ascer- 
tained that  he  had  been  brought  into  the  plant  by 
Gleichman  to  assist  the  latter  in  checking  the  dues 
books  of  the  employees,  a  practice  which  the  re- 
spondent had  for  several  years  permitted  the 
C.I.O. 1^  After  talking  with  Wood  on  the  plant  tele- 
phone, and  on  his  instructions,  Carter,  according  to 
his  credible  testimony,  accompanied  Gleichman  and 
Harrison  through  the  plant  and  saw  that  they  did 
no  ''electioneering." 


i^It  was  stipulated  that  the  respondent,  since  the 
execution  of  the  1941  contract  containing  the  closed- 
sho])  ])ro vision,  has  always  ])erinitte(l  union  repre- 
sentatives to  collect  dues  in  the  plant. 
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The  undersigned  finds  that  the  treatment  accorded 
A.  F.  of  L.  representatives  on  this  occasion,  did 
not,  in  the  circumstances,  amount  to  interference, 
restraint,  or  coercion. 

3.  The  discharges  in  late  August  and  on  Sep- 
tember 1 

Beginning  on  August  31,  the  respondent,  upon 
the  request  of  the  C.I.O.,  discharged  several  groups 
of  employees  who  participated  in  the  strike  on  July 
30.  The  first  group,  consisting  of  six  employees,!"^ 
were  discharged  on  August  31,  pursuant  to  a  request 
from  the  C.I.O.  and  a  charge  that  they  were  not 
memhers  in  good  standing  of  the  C.I.O.  On  Sep- 
tember 1,  the  C.I.O.  posted  a  number  of  its  adher- 
ents at  the  plant  gate  and  checked  the  dues  books 
of  the  employees  as  they  entered  the  plant.  Later 
that  day  the  respondent  received  a  letter  from  the 
C.I.O.,  insubstance  as  follows: 

This  is  to  notify  you  that  the  employees 
named  below  have  been  suspended  from  mem- 
bership in  this  Union  and  are  no  longer  mem- 
bers in  good  standing. 

Pending  the  determination  of  charges  which 
have  been  filed  against  these  persons  in  ac- 
cordance with  our  Constitution  and  By-Laws, 
you  are  requested,  in  accordance  with  our 
Agreement,  to  remove  these  persons  from  your 


I'^There    employees    were    Calixto    Rigo,    Robert 
Ashworth,  Thomas  Azevedo,  Manuel  Munoz,  Henry  ^ 
Hellbaum,  and  Mck  Tate. 
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employ  mitil  such  time  as  you  receive  word 
from  us  in  regard  to  their  status  as  members  in 
this  Union. 

Rose  Ross  Martin  Heppler 

Esther  Young  Bill  Howard 

Ina  M.  Paige  Glex  Hixon 

Ophelia  Reyes  Alden  Lee 

Kay  Norris  Al  Barboni 

Ann  Cerrato  Felix  Denkowski 

Henry  Giannarelli  A.  L.  Richards 

Manuel  Souza  Terry  Anderson 

Albert  Zulaica  K.  Periera 
Mike  Ramirez 

Railey  called  the  designated  employees  to  his 
office  where,  in  the  presence  of  Wood,  Altman,  Stan- 
berry,  and  Carter,  he  read  them  the  above  letter 
and  told  them  that  they  were  suspended  from  their 
employment  in  conformity  with  the  closed-shop 
provision  of  the  1941  contract.  Several  of  the  em- 
ployees who  were  present  testified  that  Railey 
added,  in  substance,  that  he  had  not  wanted  them 
to  join  a  union  and  that  now  they  must  take  the 
consequences,  and  that  Wood  said,  in  effect,  that 
if  the  employees  had  "kept  this  a])out  the  A.  F. 
of  L.  quiet,"  they  would  not  have  been  discharged. 
Railey,  Wood,  Altman,  Stanberry,  and  Carter  testi- 
fied either  that  Railey  and  Wood  did  not  make  the 
statement  attributed  to  them,  or  that  tliey  did  not 
hear  them.  The  undersigned  believes  it  iuii)robable 
that  either  Railey  or  Wood  made  such  statements 
and  finds  that  they  did  not. 

Wood  testified  that  on  several  occasions  he  jiressed 
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C.I.O.  officials  for  clarification  of  the  phrase  "good 
standing"  as  used  in  connection  with  the  union 
membership  of  these  18  employees  and  others  pre- 
viously discharged,  and  that  he  received  no  satis- 
factory explanation.  In  this  connection  he  gave  the 
following  testimony  credited  by  the  undersigned: 

Q.  Did  Mr.  Gleichman  give  any  reason  for 
wanting  to  have  you  remove  these  men? 

A.  Well,  he  said  they  were  in  bad  standing, 
that  they  were  no  good,  and  that  they — a  lot 
of  them  weren't  up  in  their  dues — In  addition 
to  that  I  think  he  said  there  were  a  large 
number  that  were  not  members  of  the  union. 

Q.  When  you  called  Paul  Heide  about  this 
list  of  18  did  you  ask  him  the  reason  why  these 
men  and  women  were  being  put  in  bad  stand- 
ing? A.     I  did. 

Q.     What  answer  did  you  get  from  Heide? 

A.     He  said  that  theyi^  had  violated  their 

oath,   the   constitution   and   by-laws   and   their 

oath   of   office,   their   office   of — the   oath   they 

took  upon  initiation,  excuse  me. 
******* 

Q.     Well,  did  you  make  any  further  effort? 
A.     I  made  further  ones,  yes,  and  I  made 
previous  ones. 

Q.     And  that  is  the  most  satisfactory  answer 

you  got? 


i^Tliere  is  no  evidence  that  the  respondent  had 
anv  knowledge  of  the  provisions  of  the  C.I.O. 's 
constitution  or  by-laws. 
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A.     That  is  the  only  answer  I  ever  got. 

Q.  All  right.  On  September  1,  1945,  or  let 
us  even  carry  it  further,  September  15,  1945, 
had  you,  Mr.  Wood,  formed  any  definite  opinion 
for  the  reason  why  these  men  were  being  put 
in  bad  standing  by  the  Union? 

A.  No,  I  hadn't.  I  was  somewhat  bewil- 
dered. 

Q.  What  was  the  reason  for  your  bewil- 
derment? 

A.  Well,  I  didn't  think  it  was  only  for  union 
activities,  or  anti-union  activities  alone,  because 
many  people  had  not  been  disturbed  that  I  had 
observed  wearing  buttons  and  passing  out  liter- 
ature. 

Q.  (By  Mr.  Hecht)  Did  those  persons,  Mr. 
Wood,  to  whom  you  haA^e  reference,  continue 
to  wear  the  A.  F.  of  L.  buttons  and  pass  out 
the  A.  F.  of  L.  literature  up  to  and  including 
the  date  of  the  election? 

A.     They  did,  sir. 

Q.     Are  those  persons  still  in  your  employ? 

A.     They  are.i^ 


i^Altman  testified  credibly  as  follows  concerning 
inquiries  as  to  the  nature  of  the  C.I.O.'s  coTuplaints 
against  those  whose  discharges  were  requested : 

Q.     (By  Mr.  Hecht):     And  did  any  conver- 
sations  ensue   between   the   persons   assembled 

there  ? 
******* 

A.     r^'uden  said  these  m(*n  cited  would 

have  to  stand  trial,  and  if  thev  wei'e  cleared  of 
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4.     Later  discharges 

Five  other  employees  were  discharged  at  intervals 
during  the  month  of  September,20  in  each  case  at 
the  request  of  the  C.I.O.,  made  allegedly  because  of 
their  failure  to  maintain  membership  in  good  stand- 
ing. Each  was  given  a  letter  by  the  C.I.O.  advising 
him  to  that  effect.  The  undersigned,  on  motion  of 
the  respondent,  dismissed  the  complaint  as  to  Rose 
Gilbert,  one  of  these  five  employees,  since  it  ap- 
peared from  her  own  admission  that  although  she 
came  to  work  on  August  21,  and  joined  the  A.  F. 
of  L.  a  few  days  later,  she  had  not  joined  the 
C.I.O.  by  September  13.  On  this  date  according  to 
her  own  testimony,  when  her  discharge  was  re- 
quested, although  Gleichman  asked  her  to  join  the 
C.I.O.,  she  replied  that  she  was  going  to  wait  until 
"matters  were  settled."  The  C.I.O.  requested  her 
discharge  the  same  day. 

the  charges  that  had  been  made  against  them, 
why,  they  would  be  welcomed  to  return  to 
work,  and  also  the  union  said  they  would  pay 
them  for  the  time  they  lost  if  they  proved  that 
they  were  innocent. 

Q.  Did  you  inquire  as  to  the  nature  of  the 
charges  made  against  these  men'? 

A.  Well,  ^'^'e  did  at  various  times  ask  what 
the  charges  were,  and  the  reply  was  that  they 
were  not  in  good  standing  and  they  would  have 
to  stand  trial. 

Q.     That  is  as  much  information  as  you  got? 

A.     That  is  right. 

20These  were  Frank  Richmond,  on  September  5, 
Manue!  Allegro  and  John  Perucca  on  September  7, 
Edward  Novarro  on  September  11,  and  Rose  Gil- 
bert on  September  13. 
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Richmond's  uncontradicted  and  credited  testi- 
mony concerning  the  circumstances  surrounding  his 
discharge  was  as  follows: 

Q.  All  right.  Well,  now,  let's  have  the  con- 
versation then  that  took  place  between  Mr. 
Gleichman  and  you  with  no  one  else  present? 


A.  I  was  walking  across  this  floor,  and  I 
had  my  A.  F.  of  L.  button  on.  He  spied  the 
button,  he  walks  over  and  he  says,  "What  in 
the  hell  are  3^ou  doing  in  here?^'  and  I  says, 
"I  am  working  here,"  and  he  says,  "How  long 
have  you  been  working?"  I  says,  "About  ten 
years."  He  says,  "Did  we  see  your  book?"  and 
I  says,  "You  did."  And  he  says,  "Let  me 
see  it." 

And  then  is  when  I  walked  over  to  my  boss. 

Cai'lson,  Richmond's  foreman,  assured  the  latter 
that  Gleichman  was  entitled  to  see  his  dues  book, 
whereupon  Richmond  procured  it,  and  showed  it  to 
Gleichman.  The  following  conversation  ensued  be- 
tween Gleichman  and  Richmond,  out  of  Carlson's 
hearing : 

Q.     (Mr.  Hecht)  :    You  said  what? 

The  Witness:  I  said,  "I  will  go  and  get 
it."  So  I  went  and  got  the  book,  and  T  gave 
it  to  him  and  he  just  opened  up  the  back  of 
it  and  got  the  number.  And  he  says,  "1916, 
huh?"  That  is  all.  And  I  says,  "Now  I  suppose 
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I  will  get  one  of  your  letters?"  He  says,  "You 
will." 

Q.     (By  Mr.  Royster)     And  did  you? 

A.     I  did. 

Edward  Navarro  came  to  work  for  the  respond- 
ent in  December  1944,  as  a  machinist.  At  that  time 
he  was  a  member  of  a  machinists'  union  affiliated 
with  the  C.I.O.,  and  throughout  his  employment 
with  the  respondent  maintained  his  membership  in 
that  organization,  and  did  not  join  the  I.L.W.U. 
His  discharge  was  requested  and  effectuated  on 
September  11. 

Allegro  and  Perucca  were  discharged  on  Septem- 
ber 7.  Although  the  circumstances  attending  their 
discharge  are  not  fully  revealed  by  the  record,  it 
is  clear  that  they  were  based  upon  their  failure 
to  maintain  membership  in  good  standing  in  the 
C.I.O. 

Subsequent  developments 

All  the  employees  named  in  the  complaint  were 
brought  to  trial  before  a  trial  board  of  the  Union, 
the  five  stewards  and  four  committeemen  on  Octo- 
ber 3,  and  the  others  on  December  17,  1945.  None 
of  the  stewards  or  committeemen^!  appeared  at  the 


2iThe  stewards  and  committeemen  were  charged 
with  and  found  guilty  of  violating  the  union  con- 
stitution and  bylaws,  the  stewards  by  reason  of  the 
follov/i:ip:  nets:  (1)  attacking  ar.d  violating  the  "no 
discrimination"  policy  of  the  union;  (2)  using  their 
positions  to  falsify  the  policy  of  the  union  and  the 
status  of  the  unions  contract;  (3)  encouraging  the 
non-payment  of  dues  and  non-attendance  at  union 
meetings;      (4)      failing     to     present     grievances 
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trial,  and  all  were  expelled.  Those  tried  on  Decem- 
ber 17,  who  included  the  employees  discharged  on 
or  after  August  31,  were  charged  only  with  par- 
ticiiDation  in  a  strike  in  violation  of  the  C.I.O.'s 
no-strike  pledge.22  Of  the  group  of  18   who  were 

lionestly;  (5)  refusing  to  post  official  C.I.O.  notices; 
(6)  conferring  with  enemies  of  the  Union  to  de- 
stroy it. 

The  decision  of  the  trial  committee  itemized  its 
findings,  in  fact,  as  follows: 

" -For  instance,  they  refused  to  put  Sec- 
tion 10  of  the  Peets'  contract  into  effect,  whicli 
called  for  setting  up  stewards  for  each  depart- 
ment. They  refused  to  select  a  Chief  Steward 
as  required  by  the  contract.  They  showed  poor 
judgment  in  regard  to  what  grievances  to  pre- 
sent to  management.  They  pushed  many  phony 

grievances. It  all  amounts  up  in  our  opinion 

to  sabotage  of  the  stevrard's  jol). 

"The  Union's  political  action  program  took 
a  bad  beating  from  the  stewards.  For  instance, 
they  refused  to  carry  out  the  mandate  of  the 
union  membership  in  regard  to  financial  sup- 
port for  the  National  Citizens  Political  Action 
Committee.    They  sabotaged  collection  of  funds 
for  the  defense  of  Harry  Bridges,  President  of 
the  I.L.W.U.  They  opposed  the   program   for 
keeping    out    the    Little    Steel    formula.    They 
bucked  the  Union's  program  in  regard  to  en- 
forcing O.P.A.  regulations." 
The   specific   charges   against   the   committeemen 
were   for   the   most   part   similar   to   those   lodged 
agamst  the  stewards.   In  addition,  the  committee- 
men were  accused  and  found  guiltv  of  promotinu- 
and  leading  the  strike  of  July  31,' in  violation  of 
the  C.I.O.'s  no  strike  pledge. 

22With  the  exce])tion  of  the  six  discharged  on 
Auuust  31,  who  were  also  accused  of  offenses  similar 
to  tl.osc  charged  against  the  committeemen. 
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discharged  on  September  1,  all  who  aiDpeared  at 
the  trial  were  found  guilty  of  participating  in  the 
strike,  deprived  of  their  seniority  at  the  respond- 
ent's plant,  and  placed  on  probation  for  1  year, 
during  which  time  they  were  not  to  be  eligible  to 
hold  a  position  of  trust  in  the  Union.  They  were, 
however,  given  the  privilege  of  working  out  of  the 
C.I.O.'s  hiring  hall  and  of  obtaining  employment 
in  other  plants  under  contract  Avith  the  C.I.O. 

The  respondent  was  given  copies  of  the  trial 
committee's  formal  decision  with  respect  to  all  these 
employees. 

Concluding  Findings 

The  Board  and  the  A.  F.  of  L.  contend  that  the 
foregoing  facts  require  a  finding  that  the  respond- 
ent discharged  the  employees  named  in  the  com- 
IDlaint  in  violation  of  the  Act,  and  urge  that  the 
decisions  of  the  Board  in  the  Eutland  Court^^  and 
Portland  Lumber  Mills,^^  cases  are   controlling. 

It  may  be  readily  admitted  that  one  of  the  rea- 
sons, if  not  the  principal  one,  which  motivated  the 
C.I.O.  in  demanding  the  discharge  of  the  five 
stewards  and  the  four  committeemen,  was  their 
activity  in  seeking  to  change  the  bargaining  rep- 
resentative of  the  respondent's  employees.  The  din- 
ner meeting  on  July  28,  and  the  open  meeting  on 
July   30,   were   the   first   steps   to   that   end.    Such 


23Rutland  Court  Owners,  Inc.,  44  N.L.R.B.   587 
and  46  N.L.R.B.  1040. 

^^Portland  Lumber  Mills,  65  N.L.R.B.  No.  1;  17 
L.R.R.  614. 
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activity  may  be  protected  by  the  Act  after  a  ques- 
tion of  representation  has  aiisen,  or,  as  here,  when 
the  contract  is  of  indefinite  duration  and  has  run 
for  a  year  or  more.^s  If  the  respondent  knew  that 
the  only  reason  which  prompted  the  C.I.O.  was  the 
"dual  Unionism"  of  the  employees  in  question,  then 
its  compliance  with  the  C.I.O. 's  request  to  discharge 
them  was  violative  of  the  Act.  This  principle  was 
established  by  the  Board  in  the  Rutland  Court  case 
where  the  Board  pointed  out  that  if  the  closed- 
shox-)  proviso  of  the  Act  were  to  be  interpreted 
so  as  to  require  an  employer  to  discharge  employees 
sol  el  V  because  they  attempted  to  change  their  bar- 
gaining representative,  the  Union  which  obtained  a 
closed-shop  contract  would  tend  to  become  self- 
perpetuating.  AVhere  the  employer  has  lacked 
knowledge,  as  in  the  Diamond  T  case,26  the  Board 
has  dismissed  the  complaint. 

The  undersigned  finds  the  element  of  knowledge 
lacking  in  the  instant  case.  Its  absence  is  perhaps 
more  apparent  in  connection  with  the  five  stewards 
than  it  is  with  respect  to  the  other  employees.^"?  It 


25Cf.  Southwestern  Portland  Cement  Company, 
65  N.L.R.B.  No.  1  where  such  activity  was  held  not 
lu-otected  by  the  Act  when  it  occurred  at  a  time 
when  the  contract  had  8  months  to  run,  and  when 
the  activity  was  designed  to  effect  an  immediate 
change  in  the  bargaining  representative. 

26Diamnod  T.  Motor  Car  Co.  64  N.L.R.B.  No.  205. 

27It  may  be  reasonably  argued  that  the  respond- 
ent's knowledge  was  immaterial  in  the  case  of  the 
stewards,  and  that  the  Union  would  be  justified  in 
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is  admitted  that  the  respondent  did  not  know  of 
the  dinner  meeting  on  July  26,  and  the  undersigned 
has  found  that  the  posted  notice  of  the  meeting 
of  the  Association  on  July  30  meant  nothing  to  the 
respondent  who  was  not  then  aware  of  any  steps 
to  change  the  union  affiliation  of  its  employees. 
Moreover,  there  was  nothing  in  this  notice  to  con- 
nect the  stewards  with  the  Association.  There  is 
no  reason  to  doubt  Railey's  testimony  that  when, 
on  July  30,  the  C.I.O.  officials  handed  him  a  letter 
invoking  the  closed-shop  provision  of  the  1941  con- 
tract with  respect  to  the  five  stewards,  the  respond- 
ent was  caught  by  surprise.  Nor  did  the  later  con- 
versation between  representatives  of  the  C.I.O.  and 
the  respondent,  and  the  still  later  one  between  them 
and  the  five  stwards,  during  which  the  latter  were 
informed  of  their  discharge,  serve  to  enlighten  the 

expelling  and  the  respondent  in  discharging  them 
even  though  their  "bad  standing"  in  the  C.I.O.  was 
founded  on  dual  unionism  alone.  This  view  takes 
cognizance  of  the  difference  in  the  degree  in  loy- 
alty owed  by  a  functionary  of  a  union  and  a  rank 
and  file  member,  and  the  strategic  position  which 
a  steward  or  an  officer  occupies  in  the  administra- 
tion of  a  imion.  As  has  been  found,  the  stewards 
here  were  charged  and  found  guilty  eventually  by 
the  C.I.O.  of  sabotaging  the  policies  of  the  interna- 
tional organization.  It  may  well  be  that  if  a  steward 
or  other  functionary  of  a  labor  organization  seeks 
to  supplant  that  organization  with  a  competing  labor 
organization,  he  should  first  resign  his  office,  and 
that  if  he  does  not,  but  engages  in  dual  unionism, 
the  first  union  may  expel  him  even  tliough  by  so 
doing  it  places  him  in  the  line  of  discharge  by  the 
employer. 
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respondent.  During  neither  of  these  conversations 
was  any  accusation  made  by  any  of  the  stewards 
or  by  anyone  else  that  the  C.I.O.'s  demand  was 
l)ased  on  any  other  than  lawful  grounds.  It  is  true 
that  Railey  did  not  inquire  as  to  the  precise 
grounds;  but  he  was  not  obligated  to  do  so.  When 
AVood  and  Altman,  on  subsequent  occasions,  in- 
quired of  C.I.O.  representatives  as  to  the  nature 
of  the  charges  against  suspended  union  members, 
they  were  told  merely  that  they  were  no  longer  in 
good  standing. 

Although  the  respondent's  officials  might  have 
suspected  that  the  stewards  were  interested  in 
changing  their  union  affiliation,  there  was  no  evi- 
dence or  claim  to  this  effect  before  them  when 
the  discharges  were  effectuated.  On  the  contrary, 
during  this  period,  Railey,  according  to  his  credible 
testimony,  read  in  the  papers  that  certain  C.I.O. 
stewards  were  being  accused  of  racial  discrimination 
and  inferred  that  this  had  something  to  do  with 
their  suspension   from  union   membership. 

The  conclusion  that  the  respondent  was  under  no 
obligation  to  investigate  the  motives  which  prompted 
the  C.I.O.,  or  to  analyze  and  weigh  alternate  or 
mixed  motives  in  an  endeavor  to  ascertain  which 
were  decisive  and  which  were  only  contributory  in 
imi)elling  the  C.I.O.  to  suspend  certain  of  its  mem- 
bers and  to  request  their  discharge,  is  hereinafter 
more  fully  discussed  in  connection  with  the  dis- 
charges on  July  31  of  the  four  committeemen,  and 
the  still  later  discharges  of  other  rank  and  file 
union  members,  as  to  whom,  because  of  interven- 
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ing  events,  the  respondent  had  more  knowledge  than 
it  had  on  July  30  when  it  was  compelled  to  take 
action  with  respect  to  the  stewards. 

The  degree  of  knowledge  which  the  respondent 
had  at  the  time  it  separated  the  stewards  from  its 
emj^loyment  appears  to  the  undersigned  as  less  than 
that  which  the  employer  had  in  the  Diamond  T  case 
where,  as  the  Board  found,  the  employer  knew  that 
the  emx)loyees  in  question  were  active  on  behalf  of 
a  rival  union.  In  the  instant  case,  there  is  no  evi- 
dence that  the  respondent  had  such  knowledge  as  to 
the  stewards.  It  is  agreed  that  it  had  no  notice  of 
the  dinner  meeting  on  July  28,  and  there  is  no  evi- 
dence that  it  acquired  any  information  as  to  the  dual 
union  activities  of  any  employee  between  that  time 
and  the  moment  when,  on  July  30,  the  C.I.O.  first 
invoked  the  contract. 

Nor,  so  far  as  the  record  reveals,  did  the  bulle- 
tin distributed  by  the  C.I.O.  on  July  30,  warning 
against  attending  the  "illegal"  meeting  called  for 
that  day,  come  to  the  respondent's  attention.  While 
it  is  probable  that  the  respondent's  officers  knew 
that  a  meeting  was  to  take  place  after  working 
hours  on  that  day,  apparently  its  first  information 
as  to  its  purpose  was  derived  from  the  telegram 
dispatched  upon  the  close  of  the  meeting,  signed 
by  Thompson,  Sherman,  Lonnberg,  and  Olsen,  in 
the  name  of  the  Association.  This  telegram  did  more 
than  reveal  that  a  group  of  the  respondent's  em- 
ployees were  interested  in  a  labor  organization  com- 
peting with  the  C.I.O.  It  announced  that  a  major- 
ity of  the  employees  considered  themselves  as  *'for- 
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mer  members"  of  the  C.I.O.,  who  had  ''withdrawn 
and  severed  relations  with"  it. 

Although  the  respondent  appears  not  to  have  re- 
ceived this  telegram  prior  to  the  arrival  of  Thomp- 
son, Sherman,  Lonnberg,  and  Olsen,  the  four  com- 
mitteemen, in  Railey's  office  tlie  next  day,  they  in- 
formed Eailey  of  its  contents.  The  respondent, 
therefore,  must  have  viewed  the  committeemen  as 
employees  who,  for  whatever  reason,  had  voluntar- 
ily quit  the  C.I.O.  When  the  respondent  shortly 
thereafter  received  a  letter  from  that  organization 
requesting  that  the  employment  of  the  committee- 
men be  terminated,  the  respondent  could  not  reason- 
ably have  concluded  that  the  request  was  based 
only  upon  the  committeemen's  activity  on  behalf  of 
the  Association,  and  was  uninfluenced  by  the  an- 
nouncement of  their  withdrawal  from  the  C.I.O. 
Assuming,  for  the  moment,  that  the  respondent  be- 
lieved that  both  factors  prompted  the  C.I.O. 's  re- 
quest, the  undersigned  knows  of  no  feasible  method 
by  which  the  respondent  could  determine  which  fac- 
tor was  the  motivating  one  in  the  C.I.O. 's  deci- 
sion to  invoke  the  closed-shop  provision  of  the  con- 
tract.28 

The  meeting  at  noon  on  July  31,  attended  by  Rai- 
ley,  and  the  ensuing  strike  for  21/2  days,  revealed 


280r  is  the  presence  of  an  illegitimate  motive 
alongside  a  legitimate  one,  sufficient,  as  the  Board 
has  frequently  ruled  where  discharges  absent  a 
closed  shop  are  concerned,  to  render  a  discharge  vio- 
lative of  the  Act?  The  undersigned  does  not  believe 
tluit  it  is. 
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to  the  respondent  the  scope  of  the  dissatisfaction 
with  the  C.I.O.  Thereafter,  the  respondent  was 
faced  by  two.  labor  organizations,  each  contending 
for  the  allegiance  of  its  employees.  Proponents  of 
each  organization  distributed  literature  openly  in 
the  plant,  and  wore  buttons  indicating  the  union 
of  their  choice.  Statements  of  C.I.O.  organizers 
to  various  employees,  such  as  that  of  Gleichman  to 
Zulaica,  that  those  wearing  A.  F.  of  L.  buttons 
could  be  "thrown  out,"  serve  to  throw  light  on  the 
motive  of  the  C.I.O.  in  requesting  the  discharges. 
No  such  statements  were  made,  however,  in  the 
presence  of  any  supervisory  employee. 

The  C.I.O.  conducted  dues  checks  on  August  25 
and  September  1.  On  August  31,  it  requested  that 
six  employees  be  separated  from  their  employment 
because  of  their  failure  to  maintain  membership 
in  good  standing  in  the  contracting  union.  This  re- 
quest was  followed  on  the  next  day  by  a  similar  one 
as  to  18  other  employees,  and,  finally,  during  the 
following  week  by  demands  as  to  5  more.  In  each 
instance  the  C.I.O.  stated  only  that  the  employees 
had  been  suspended  from  membership  because  they 
were  no  longer  "in  good  standing,"  Wood's  in- 
quiries as  to  what  w^as  meant  by  "good  standing" 
were  little  more  successful  in  eliciting  information 
than  were  similar  inquiries  by  Altman.  Wood  was 
told,  however,  that  some  of  the  employees  in  ques- 
tion were  behind  in  their  dues  and  that  others  were 
not  members  of  the  union.   As  has  been  found,  this 
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latter  statement  was  true  as  to   Gilbert  and   Na- 


varro. ^^ 

The  respondent  knew  on  August  31  that  many  of 
its  employees  were  dissatisfied  with  the  C.I.O.  and 
were  actively  promoting  the  A.  F.  of  L.,  and  that 
the  question  concerning  representation  was  before 
the  Board  f<^r  decision.  It  knew  that  an  election 
would  in  all  likelihood  be  ordered,  and  that  the 
C.I.O.  would  be  in  a  favorite  strategic  position  if 
employees  adverse  to  it  were  removed  from  their 
employment  and  their  places  taken  as  of  necessity 
they  must  be,  by  employees  furnished  through  the 
C.I.O. 's  hiring  hall.3o 

The  respondent  knew  all  these  things.  On  the 
other  hand  it  could  reasonably  conclude  that  tliese 
employees  had  been  among  those  participating  in 
the  strike  on  July  31  in  violation  of  the  C.I.O. 's 
war-time  no-strike  pledge^i  and  it  must  have  as- 
sumed that  which  was  the  case,  that  they  had  at- 
tended the  meeting  on  July  30  when  the  telegram 
was  dispatched  informing  the  respondent  that  a 
mmiber  of  employees  had  severed  their  connection 
wdth  the  C.I.O.    Moreover,  so  far  as  the  respond- 


29Navarro,  however,  as  has  been  found,  was  a 
member  of  another  C.I.O.  Union. 

•'^^^The  number  of  employees  in  the  unit  increased 
from  approximately  313  on  July  31,  to  a])proxi- 
niately  390  at  the  time  of  the  election.  The  new 
employees,  of  course,  were  members  of  the  C.I.O. 

•^''j'heve  is  evidence  in  the  record  tliat  the  strike 
was  the  only  one  participated  in  by  mem])ers  of  the 
West  Coast  I.L.W.U.  during  the  recent  war. 
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ent  was  aware,  there  might  have  existed  other  rea- 
sons relating  to  the  internal  affairs  of  the  Union, 
or  pertaining  to  some  element  of  its  policy  or  pro- 
gram, which  x^romiDted  the  suspensions  from  mem- 
bership. One  such  matter  of  union  policy — the 
C.I.O/s  attitude  toward  racial  discrimination,  did 
come  to  Eailey's  attention  through  the  newspapers. 
Here,  again,  as  in  the  case  of  the  stewards  and 
the  committeemen,  the  respondent  was  under  no 
duty  to  investigate  to  ascertain  the  real  motive  of 
the  C.I.O.  where  there  was  evidence  that  conflict- 
ing motives  existed.  As  the  Board  said  in  the  Dia- 
mond T  case : 

While  the  respondent  knew  of  the  activities 
of  these  employees  on  behalf  of  the  Union  dur- 
ing the  pendency  of  a  question  concerning  rep- 
resentation, it  does  not  follow  that  the  Inde- 
pendent was  motivated  by  such  activities  and 
not  by  lawful  considerations  in  demanding  their 
discharge. 

In  the  Diamond  T  case,  the  respondent  did  not 
have  knowledge  of  any  activity  by  the  employees  in 
question  which  might  have  prompted  a  demand  for 
their  discharge,  other  than  their  activity  on  behalf 
of  the  rival  union.  In  the  instant  case,  the  respond- 
ent had  knowledge  of  at  least  two  other  facts,  one, 
participation  by  the  employees  in  an  unauthorized 
strike,  and  the  other,  the  announcement  of  their 
withdrawal  of  union  membership — either  of  which 
furnished  a  lawful  basis  for  suspension  by  the 
Union. 
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That  the  contracting  union  might  properly  dis- 
cipline members  for  participating  in  a  strike  called 
in  violation  of  union  polcy,  by  suspending  or  ex- 
pelling them,  seems  to  the  undersigned  hardly  open 
to  question.  A  labor  organization,  no  less  than  any 
other  organization,  cannot  be  denied  the  authority  to 
comiDel  compliance  with  the  decisions  of  its  mem- 
bership. "Good  standing"  in  an  organization  im- 
plies something  more  than  the  mere  ])ayment  of 
dues. 

It  is  sometimes  difficult  to  determine  where  per- 
missible activity  on  behalf  of  a  rival  organization 
carries  over  into  such  overt  acts  of  sabotage  or  ob- 
struction directed  against  the  contracting  union,  as 
seriously  to  impair  the  labor  government  in  the  plant 
and  to  invoke  the  union's  discipline.  It  is  for  this 
reason,  perhai3s,  that  unions  ordinarily  seek  to  pre- 
scribe any  activity  on  behalf  of  another  labor  or- 
ganization, and  to  stigmatize  it  as  '"dual  union- 
ism." When  this  attempted  prescription  during  an 
appropriate  period,  however,  enlists  the  knowing 
cooperation  of  the  employer,  with  the  consequence 
that  the  offending  member  is  discharged  and  de- 
prived of  his  livelihood,  the  Board  has  not  hesi- 
tated to  find  a  violation  of  the  Act.  In  each  such 
instance,  however,  the  Board  has  required  knowl- 
edge by  the  employer,  derived  from  information  in 
its  possession  at  the  time  it  effectuated  tlie  discliarge. 
This  information  has  heretofore  been  of  such  a  na- 
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ture  as  not  to  require  any  interioretation  of  evi- 
dence, or  any  independent  investigation  on  its  part.^^ 
The  reasons  for  this  seem  clear.  Any  effective  in- 
vestigation which  the  employer  might  undertake 
would  almost  necessarily  involve  it  in  the  internal 
affairs  of  the  Union,  and  expose  the  respondent  to 
a  charge  of  interference,  restraint,  and  coercion  in 
violation  of  the  Act.  In  the  instant  case,  for  the  re- 
spondent to  determine  to  what  extent  participation 
in  the  strike  of  July  31,  and  the  non-pajTnent  of 
dues,  contributed  to  the  suspension  of  the  employees 
involved,  and  to  what  extent  their  activity  on  be- 
half of  the  A.  F.  of  L.  was  a  factor,  the  respondent 
would  probably  have  had  to  question  officers  of  the 
C.I.O.  and  to  have  had  access  to  the  minutes  and 
records  of  the  meeting  or  meetings  at  which  the 
Union's  decision  to  suspend  them  vras  made.  Even 
then  the  respondent  could  hardly  have  escaped  as- 
suming the  role  of  a  judge.  Such  access  to  the  rec- 
ords of  a  union,  is,  in  effect,  barred  to  him  by  the 


3-In  the  Rutland  Court  case,  for  example,  the 
business  agent  of  the  A.  F.  of  L.,  the  contracting 
union,  called  the  employees  into  the  office  of  the  em- 
ployer where  both  the  employer  and  the  union  agent 
pressed  them  to  state  to  which  labor  organization 
they  gave  allegiance.  When  they  answered  that  they 
preferred  the  C.I.O.,  the  agent  stated  to  the  em- 
ployer that  the  employees  had  ''double  crossed"  him 
and  forthwith  replaced  them  by  others.  Xo  reason 
other  than  their  interest  in  the  C.I.O.  was  alleged. 

In  Portland  Lumber  Mills,  the  dischargee  showed 
the  employer  the  formal  charge  against  him  which 
stated  that  he  had  given  "aid  and  support  to  a  dual 
organization." 
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operation  of  the  Act.  In  any  event,  be  has  no  means 
of  compelling  it. 

The  undersigned  therefore  finds  that  the  respond- 
ent did  not  violate  the  Act  by  discharging  the 
employees  named  in  the  complaint  because  of  the 
suspension  of  their  membership  in  the  C.I.O.,  in 
view  of  the  lawfully  agreed  requirement  of  mem- 
bership in  that  organization  as  a  condition  of  em- 
ployment. Accordingly,  the  undersigned  will  rec- 
ommend that  the  complaint  herein  be  dismissed. 

The  Objections  to  the  Election 

The  undersigned  has  found  that  the  discharges 
of  the  employees  named  in  the  complaint  did  not 
constitute  an  unfair  labor  practice.  He  now  fiinds 
that  they  do  not  afford  a  basis  for  setting  aside  the 
result  of  the  election  on  October  16.  It  may  be  noted 
that  none  of  the  discharges  took  place  after  the 
Board's  finding,  on  September  26,  that  a  question 
of  representation  had  arisen,  and  directing  an  elec- 
tion. 

The  undersigned  has  found  that  the  respondent 
did  not  engage  in  any  other  act  of  interference,  re- 
straint, and  coercion  in  violation  of  tlie  Act.  Al- 
though, as  has  been  found,  certain  representatives 
of  the  C.I.O.,  without  the  knowledge  of  the  re- 
spondent, in  conversation  with  employees,  threat- 
ened them  with  discharge  if  they  persisted  in  ac- 
tivities in  behalf  of  the  A.  F.  of  L.,  such  state- 
ments seem  to  have  had  little,  if  any  effect;  and 
partisans  of  the  A.  F.  of  L.  continued  openly  to 
wear  A.  F.  of  L.  buttons  and  to  distriluite  A.   T\ 
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of  L.  literature  in  the  plant.  Moreover,  all  such 
threats,  so  far  as  this  record  reveals,  took  place 
prior  to  the  finding  of  the  Board  that  a  question 
concerning  representation  had  arisen,  and  were 
fairly  remote  from  the  election  in  point  of  time.  Al- 
though the  Board  has  on  occasion  set  aside  the  re- 
sults of  an  election  because  of  the  conduct  of  one  of 
the  participating  unions  in  which  the  employer  did 
not  ^participate  and  for  which  it  was  not  responsible, 
the  undersigned  does  not  believe  that  the  factual 
situation  as  revealed  by  this  record  warrants  such 
a  stej)  here. 

The  undersigned  will  recommend  that  the  objec- 
tions to  the  election  be  overruled. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  the  entire  record  in  the  case,  the  undersigned 
makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  International  Chemical  Workers  Union,  af- 
filiated with  the  American  Federation  of  Labor,  and 
Warehouse  Union  No.  6,  International  Longshore- 
men's and  Warehousemen's  Union,  'affiliated  with 
the  Congress  of  Industrial  Organizations,  are  la- 
bor organizations,  and  Colgate-Palmolive-Peet  Em- 
ployees' Welfare  Association,  unaffiliated,  was  a  la- 
bor organization,  within  the  meaning  of  Section  2 
(5)  of  the  Act. 

2.  The  respondent  is  engaged  in  commerce  with- 
in the  meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

3.  The  respondent  has  not  engaged  in  any  un- 
fair labor  practices,  within  the  meaning  of  Section 
8  (1)  and  (3)  of  the  Act. 
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RECOMMENDATIONS 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conchisions  of  law,  and  the  entire  record  in  the 
case,  the  nndersigned  recommends  that  the  com- 
plaint against  the  respondent,  Colgate-Palmolive- 
Peet  Company,  San  Francisco,  California,  be  dis- 
missed in  its  entirety. 

The  undersigned  further  reconmiends  that  the  A. 
F.  of  L.'s  objections  to  the  election  be  overruled. 

As  provided  in  Section  33  of  Article  II  of  the 
Rules  and  Regulations  of  the  National  Labor  Re- 
lations Board,  Series  3,  as  amended,  effective  No- 
vember 27,  1945,  any  party  or  counsel  for  the  Board 
may  within  fifteen  (15)  days  from  the  date  of  the 
entry   of   the   order   transferring   the   case   to   the 
Board,  pursuant  to  Section  32  of  Article  II  of  said 
Rules   and   Regulations   file   with   the   Board,   Ro- 
chambeau  Building,  Washington  25,  D.  C,  an  orig- 
inal and  four  copies  of  a  statement  in  writing  set- 
ting forth  such  exceptions  to  the  Intermediate  Re- 
l)ort  or  to  any  other  part  of  the  record  or  proceed- 
ing  (including  rulings  upon  all  motions  or  objec- 
tions) as  he  relies  upon,  together  with  the  original 
and  four  co])ies  of  a  brief  in  sui)port  thereof.    Im- 
mediately upon  the  filing  of  such  statement  of  ex- 
ceptions and/or  brief,  the  party  or  counsel  for  the 
Board  filing  the  same  shall  serve  a  copy  thereof 
upon  each  of  the  other  parties  and  si i all  file  a  copy 
with  the  Regional  Director.  As  further  provided  in 
said  Section  33,  request  therefor  must  he  made  in 


68  Colgate-Palmolive-Peet  Co.  vs. 

writing  within  ten  (10)  days  from  the  date  of  the 
order  transferring  the  case  to  the  Board. 

/s/  HORACE  A.  RUCKEL, 
Trial  Examiner. 

Dated:     March  27,  1945. 


[Title  of  Board  and  Cause.] 

DECISION  AND  ORDER 

On  March  27,  1946,  Trial  Examiner  Horace  A. 
Rnckel  issued  his  Intermediate  Report  in  the  above- 
entitled  proceeding,  finding  that  the  respondent  had 
not  engaged  in  the  unfair  labor  practices  affecting 
commerce  alleged  in  the  complaint,  and  that  there 
was  no  sufficient  basis  for  setting  aside  the  result 
of  the  election  previously  held  in  Case  No.  20-R- 
1486,  and  recommending  that  the  complaint  be  dis- 
missed and  that  the  A.  F.  of  L's  objections  to  the 
election  be  overruled,  as  set  forth  in  the  copy  of  the 
Intermediate  Report  attached  hereto. ^  Thereafter, 
the  A.  F.  of  L.  and  counsel  for  the  Board  each  duly 
filed  exceptions  to  the  Intermediate  Report  and  a 
supporting  brief. 

The  Board  has  considered  the  rulings  of  the  Trial 
Examiner  at  the  hearing,  and  finds  that  no  prejudi- 
cial error  was  committed.  The  rulings  are  hereby 
affirmed.  The  Board  has  considered  the  Intermedi- 
ate Report,  the  exceptions  and  briefs,  and  the  entire 


^The     Intermediate     Report    was    inadvertently 
dated  March  27,  1945. 


A^  L.  B.  B.  et  at  69 

record  in  the  ease,  and  hereby  adopts  the  findings 
and  eonchisions  of  the  Trial  Examiner,  only  insofar 
as  they  are  consistent  with  our  Decision  and  Order 
herein. 

CHRONOLOGY  OF  FACTS 

On  July  24,  1945,  the  respondent  and  the  C.I.O. 
agreed  in  writing  to  extend  a  closed-shop  contract 
made  in  1941  and,  in  part,  requiring  C.I.O.  member- 
ship in  good  standing  as  a  condition  of  employment, 
pending  decision  by  the  Regional  War  Labor  Board 
for  the  Tenth  Region  approving  or  disapproving 
certain  contract  clianges.  This  extension  agree- 
ment was  made  in  compliance  w4th  the  conditions 
set  forth  in  the  proviso  to  Section  8  (3)  of  the  Act, 
which  permits  an  employer  to  make  a  closed-shop 
■contract  with  a  bona  fide  majority  union  covering 
an  appropriate  unit. 

On  July  28,  1945,  as  the  first  open  break  between 
the  C.I.O.  and  a  large  group  of  anti-C.I.O.  em- 
ployees spearheaded  by  the  stewards,  a  notice  was 
posted  on  the  respondent's  three  bulletin  boards 
announcing  an  open  meeting  of  the  "Employees 
Welfare  Association"  at  the  end  of  the  afternoon 
shift  on  July  30  but  containing  no  explanation  of 
tlie  named  organization.  The  purpose  of  the  meet- 
ing was  for  the  employees  to  withdraw  from  the 
C.I.O.  and  to  transfer  to  some  other  labor  organiza- 
tion. The  respondent  must  have  learned  of  the  pur- 
pose of  the  proposed  meeting,  or  it  would  not  have 
agreed  to  shut  down  the  plant  for  al)out  2  hours  so 
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that  the  employees  on  the  night  shift  could  attend.^ 
On  July  30,  1945,  the  respondent  discharged  the 
first  group  of  complainants,  consisting  of  the  five 
stewards  and  including  Luehsinger,  at  the  request 
of  the  C.I.O.  and  on  the  representation  by  the  C.I.O. 
that  the  stewards  were  "suspended  from  member- 
ship" pending  determination  by  the  C.I.O.  of  un- 
specified "charges  against  them"  which  impaired 
their  good  standing.  Immediately  after  the  dis- 
charges, C.I.O.  adherents  distributed  leaflets 
throughout  the  plant,  warning  the  emjoloyees  that 
the}^  would  jeopardize  their  employment  by  attend- 
ing the  "illegal"  meeting  of  the  Employees  Wel- 
fare Association  scheduled  for  later  that  afternoon 
or  by  otherwise  violating  the  C.I.O 's  constitution 
or  membership  oath.  A  majority  of  the  respond- 
ent's employees,  including  substantially  all  the 
complainants,  nevertheless  attended  the  meeting, 
during  which  time  the  respondent  shut  down  its 
operations  pursuant  to  the  agreement  set  forth 
above.  The  meeting  voted,  apparently  without  dis- 
sent, to  withdraw  from  the  C.I.O.,  to  form  another 
labor  organization  and  to  go  on  strike  at  noon  of 
the  following  day  unless  the  respondent  reinstated 
the  five  discharged  stewards.  A  telegram  was  there- 
upon sent  to  the  respondent,  signed  by  a  four-man 
negotiating  committee  appointed  at  the  meeting, 
stating  in  part  that  a  majority  of  the  employees, 


2The  record  shows  that  complainants  Luehsinger 
and  Olsen  secured  Superintendent  Altman's  agree- 
ment to  the  shut-down. 
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being  "former"  C.I.O.  members,  "have  withdrawn" 
from  the  C.I.O. 

On  the  morning  of  July  31,  1945,  the  negotiating 
committee  went  to  the  respondent's  office  and  inter- 
viewed Superintendent  Altman  and  Vice  President 
Railey  in  an  attem.pt  to  get  the  discharged  stewards 
reinstated,  at  the  same  time  advising  the  respondent 
of  the  anti-C.I.O.  telegram,  which  arrived  during 
the  interview.  After  the  anti-C.I.O.  purpose  of  the 
interview  had  become  plain,  Heide,  a  C.I.O.  vice 
president,  who  was  present,  stated  before  Altman 
and  Railey,  admittedly  management  representatives, 
that  the  suspension  notices  of  three  of  the  four 
members  of  the  negotiating  committee  were  in  the 
mail,  asked  the  name  of  the  fourth  member,  and 
upon  learning  that  it  was  Olsen  stated  that  he  too 
would  receive  a  suspension  notice.  Thus  the  re- 
spondent was  in  effect  again  informed  that  the 
C.I.O. 's  motive  was  to  remove  the  opposition.  Later 
that  morning,  the  C.I.O.  distributed  throughout  the 
plant  copies  of  another  leaflet,  again  warning  the 
employees  that  they  might  lose  their  jobs  by  assist- 
ing the  C.I.O.  "traitors."  At  about  the  same  time, 
the  C.I.O.  advised  the  respondent  that  the  four 
members  of  the  negotiating  committee  had  been 
suspended  from  membership  pending  determination 
of  unspecified  charges  against  them,  and  demanded 
their  discharge. 

At  noon  on  July  31,  1945,  the  Employees  Welfare 
Association  held  another  meeting,  likewise  attended 
by  a  substantial  majority  of  the  respondent's  em- 
ployees, at  which  it  was  decided  to  "continue  the 
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meeting"  until  the  stewards  were  reinstated,  al- 
though Vice  President  Eailey  was  present  on  in- 
vitation to  explain  that  the  stewards  could  not  be 
reinstated  because  of  the  closed-shop  contract.  For 
the  next  few  days  most  of  the  respondent's  em- 
ployees, including  all  the  complainants,  stayed 
away  from  work  because  of  the  "continuous  meet- 
ing," a  stoppage  which  we  find  constituted  a  strike. 

On  August  2,  1945,  the  Employees  Welfare  As- 
sociation held  another  meeting,  at  which  it  voted  to 
affiliate  with  the  A.  F.  of  L.  and  to  return  to  work. 

On  August  3,  1945,  most  of  the  respondent's  em- 
ployees, except  the  five  stewards  and  the  four  com- 
mitteemen, returned  to  work.  The  first  group,  con- 
sisting of  the  five  stewards,  had  previously  been 
discharged,  and  the  second  group,  consisting  of  the 
four  committeemen,  did  not  return  to  work  because 
they  had  been  advised  by  Superintendent  Altman 
that  the  respondent  could  not  employ"  them  in  view 
of  their  suspension  from  membership  by  the  C.I.O. 

On  the  same  day  the  A.  F.  of  L.  filed  the  repre- 
sentation petition  herein  with  the  Board,  as  the 
respondent  admittedly  learned  shortly  thereafter. 
C.I.O.  employees  and  officials,  during  working  hours, 
thereupon  intensified  the  campaign,  previously  in- 
itiated by  the  leaflets  described  above,  to  secure  the 
discharge  of  C.I.O.  opponents  imder  the  closed-shop 
contract.    This  campaign  was  open  and  widespread. 

On  August  13,  1945,  the  A.  F.  of  L.  verified  and 
thereafter  duly  filed  the  original  unfair  labor  prac- 
tice charge  herein,  alleging  the  discriminatory  dis- 
charge of  the  five  stewards  and  the  four  committee- 
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men.  At  the  same  time  the  A.  F.  of  L.  filed  a  waiver 
in  the  representation  case,  waiving  its  right  to  pro- 
test the  results  of  the  prospective  election  on  the 
grounds  alleged  in  the  charge. 

On  August  15,  1945,  according  to  the  uncontra- 
dicted and  credited  testimony  of  employee  Zulaica, 
he  reported  to  Production  Manager  Stanberry,  ad- 
mittedly a  management  representative,  that  C.I.O. 
representatives  were  threatening  him  in  the  plant 
with  discharge  for  wearing  an  A.  F.  of  L.  button. 
Stanberr}^  admitted  at  the  hearing  that  it  was  re- 
ported to  him  that  C.I.O.  adherents  were  'threaten- 
ing the  men"  with  discharge  under  the  closed-shop 
contract  for  wearing  A.  F.  of  L.  buttons. 

A  few  days  later,  on  August  17,  1945,  the  first 
two  groups  of  complainants  applied  to  the  respond- 
ent for  reinstatement.  According  to  Wood,  the 
respondent's  director  of  labor  relations,  and  ad- 
mittedly a  management  representative,  he  refused 
the  request  on  the  ground  that  the  applicants  had 
been  suspended  from  C.I.O.  membership  until  the 
issue  of  violation  of  the  constitution  and  by-laws 
had  been  "determined  between  you  and  the  C.I.O." 

On  August  22,  1945,  the  date  of  the  Board  hear- 
ing on  the  A.  F.  L.'s  petition,  the  C.I.O.  distributed 
throughout  the  plant  and  posted  on  a  bulletin  board 
another  leaflet,  in  part  warning  the  employees  of 
discharge  for  pro-A.  F.  of  L.  or  anti-C.I.O.  activity. 

On  August  30,  1945,  a  C.I.O.  representative  re- 
quested the  respondent  to  discharge  about  60  or  70 
named  employees  who  were  allegedly  in  bad  stand- 
ing, or  about  one-fifth  of  the  respondent's  total  non- 
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supervisory  personnel,  according  to  the  estimate  of 
Labor  Relations  Director  Wood.  Wood  demurred, 
on  the  ground  that  the  C.I.O.  was  "getting  too  many 
people  involved,"  which  might  lead  to  a  serious 
interruption  of  the  respondent's  operations.  The 
C.I.O.  then  vdthdrew  this  particular  demand.  How- 
ever, the  event  must  have  furnished  the  respondent 
further  evidence  that  the  C.I.O.  was  using  its  closed- 
shop  contract  as  a  means  for  removing  its  opponents 
among  the  employees. 

On  August  31,  1945,  a  C.I.O.  representative  told 
employee  Norris  that  she  was  discharged  for  trans- 
ferring from  the  C.I.O.  to  the  A.  F.  of  L.  She  re- 
ported the  conversation  to  Production  Manager 
Stanberry,  who  merely  replied,  "He  can't  do  that." 
She  then  attempted  to  report  the  conversation  to 
Superintendent  Altman,  but  on  finding  him  out  of 
his  office  reported  it  to  someone  else  in  the  office, 
who  told  her  to  ignore  the  statement  of  the  C.I.O. 
representative  and  return  to  work. 

Between  August  31  and  September  13,  1945,  the 
respondent  invoked  the  closed-shop  contract  at  the 
C.I.O. 's  request  and  discharged  the  remaining  28 
complainants,  including  Zulaica  and  Norris,  re- 
ferred to  above.^    In  its  brief  before  the  Trial  Ex- 


■"^The  case  of  an  additional  complainant,  Rose  Gil- 
bert (Schneider),  was  dismissed  at  the  hearing.  The 
names  of  the  37  other  complainants  are  variously 
spelled  in  the  record.  In  general  we  have  adopted 
the  spellings  used  by  the  respondent  in  a  list  which 
it  submitted  to  the  Regional  Office  in  January,  1946, 
and  which  was  received  in  evidence  as  Board  Ex- 
hibit 15. 
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aminer  the  respondent  admitted  knowledge  by  this 
time  of  the  A.  F.  of  L.  activity  of  many  of  its  em- 
ployees, including  by  inference  the  aforesaid  group 
of  28  complainants. 

On  September  26,  1945,  the  Board  issued  its  De- 
cision and  Direction  of  Election  herein,"^  finding  in 
part  that  the  C.T.O.  contract  was  not  a  bar  to  an 
election  because  it  was  of  indefinite  duration  and 
had  been  in  effect  more  than  a  year,  and  that  the 
A.  F,  of  L.  had  waived  its  right  to  protest  the  pros- 
pective election  on  the  grounds  alleged  in  the  unfair 
labor  practice  charge  filed  by  it  in  the  complaint 
case.  On  October  16,  the  election  was  held,  giving 
the  C.I.O.  a  victory  of  181  to  126  over  the  A.  F.  of  L. 
The  A.  F.  of  L.  thereafter  duly  filed  objections  to 
the  election.  The  Board,  after  the  close  of  the  hear- 
ing in  the  complaint  case  herein,  ordered  a  hearing 
on  the  objections.  The  parties  then  stipulated  that 
they  would  rest  on  the  evidence  previously  adduced 
in  the  complaint  case  hearing. 

In  October  and  December,  1945,  the  C.I.O.,  after 
trial,  expelled  the  complainants,  principally  for 
their  anti-C.I.O.  conduct  in  "undermining  union 
]K)licies."  There  is  no  evidence  that  the  C.I.O.  ex- 
])elled  any  of  the  complainants  because  of  their 
attempted  resignation  or  withdraw^al  nor  did  it  so 
represent  to  the  respondent.  There  is  likewise  no 
evidence  that  the  C.I.O.  expelled  any  of  the  other 
employees  who  had  attempted  to  resign  or  with- 
draw. 


463  N.L.R.B.  1184. 
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Conclusions 

Upon  the  foregoing  findings  of  fact  and  the  entire 
record  in  the  case,  we  are  of  the  opinion  that  the 
respondent  knew,  when  it  discharged  and  refused  to 
reinstate  the  complainants,  that  the  C.I.O.  demanded 
such  action  because  of  the  complainants'  exercise 
of  the  right  guaranteed  employees  in  the  Act  to  bar- 
gain collectively  through  representatives  "of  their 
own  choosing"  ;5  that  the  respondent  thereby  vio- 
lated Section  8  (1)  and  (3)  of  the  Act,  for  the  rea- 
sons stated  in  the  Rutland  Court  case  -^  and  that  the 
A.  F.  of  L.'s  objections  to  the  election  should  be 
sustained  and  the  election  vacated  and  set  aside. 

It  is  clear  from  the  record,  and  we  find,  that  the 
respondent  knew  of  the  C.I.O. 's  reason  for  demand- 
ing the  discharges."^     Thus,   several  employees   re- 


^''Unlike  the  Trial  Examiner,  we  do  not  view  the 
conclusionary  testimony  by  various  representatives 
of  the  respondent,  to  the  effect  that  the  respondent 
did  not  "know"  that  this  was  the  C.I.O. 's  motive, 
as  establishing  the  respondent's  lack  of  knowledge 
of  such  motive. 

^Matter  of  Rutland  Court  Owners,  Inc.,  44  N.  L. 
R.  B.  587,  46  N.  L.  R.  B.  1040,  where  the  cause  of 
the  contracting  union's  discharge  demand  was  the 
employees'  refusal  to  reaffirm  that  organization  as 
their  collective  bargaining  representative  for  the 
period  follovv^ing  the  expiration  of  the  term  of  the 
current  valid  contract,  and  their  desire  to  substi- 
tute a  rival  labor  organization.  See,  also.  Matter 
of  Portland  Lumber  Mills,  64  N.  L.  R.  B.  159. 

'^Chairman  Herzoz  considers  this  case  wholly  dis- 
tinguishable from  the  recent  Spicer  Manufacturing 
Corporation  case  (70  N.L.R.B.,  No.  70),  because 
the  proof  of  employer  knowledge  is  overwhelming 
here,  but  was — in  his  opinion — insufficient  there. 
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ported  to  management  representatives  that  the 
C.I.O.  was  threatening  them  with  discharge  nnder 
the  closed-shop  contract  for  rival  union  activity; 
and  the  C.I.O. 's  campaign  along  this  line,  both 
orally  and  h\  written  leaflets,  was  open  and  wide- 
spread. Moreover,  the  respondent's  knowledge  is 
further  shown  by  its  refusal  to  accede  to  the  C.I.O. 's 
request  for  the  discharge  of  what  it  apparently 
deemed  to  be  too  large  and  ob^dous  a  number  of 
anti-C.I.O.  employees.  It  is  true  that  the  respond- 
ent was  not  in  possession  of  all  the  facts  prior  to 
the  first  and  second  groups  of  discharges.  Before 
the  discharge  of  the  committeemen  at  the  termina- 
tion of  the  strike  on  August  3,  1945,  however,  the 
respondent  learned  of  the  C.I.O. 's  plan  to  use  its 
closed-shop  contract  to  remove  its  opponents,  for 
when  C.I.O.  Vice  President  Heide  discovered  the 
anti-C.I.O.  activity  of  the  committeemen,  he  baldly 
told  two  management  representatives,  Vice  Presi- 
dent Railey  and  Superintendent  Altman,  that  the 
committeemen  were  thereupon  being  suspended. 
And  before  the  discharge  of  the  stewards  the  re- 
spondent must  have  learned  of  their  anti-C.I.O. 
activity,  for  it  is  unreasonable  to  suppose  that  it 
would  have  agreed  to  the  request  made  by  one  of 
them  to  shut  down  operations  in  order  to  enable 
working  employees  to  attend  a  meeting  the  stewards 
planned  to  hold  without  ascertaining  the  reason  for 
the  meeting.  Moreover,  the  respondent,  when  it  re- 
fused the  reinstatement  ap})lication  of  these  two 
groups  of  discharged  employees  on  August  17,  1945, 
was  clearly  apprised  of  the  nature  of  the  dismissals 
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by  the  formal  charges  of  discrimination  which  the 
A.  F.  of  L.  had  filed  with  the  Board.  Finall}^,  Labor 
Relations  Director  Wood  admitted  at  the  hearing, 
without  making  any  differentiation  among  the  vari- 
ous groups  of  discharges  and  refusals  to  reinstate, 
that  he  thought  one  of  the  reasons  for  the  C.I.O.'s 
action  was  the  complainants'  anti-C.I.O.  activity.^ 

The  respondent's  position,  as  revealed  in  its  brief 
to  the  Trial  Examiner,  is  that  the  Rutland  Court 
and  Portland  Lumber  cases  are  wrong;  that  it  is 
for  the  Congress  and  not  the  Board  to  prevent  em- 
ployers from  performing  closed-shop  contracts  made 
pursuant  to  the  express  language  of  the  proviso  to 
Section  8  (3)  of  the  Act,  if  it  appears  desirable  to 
prevent  abuse  of  such  contracts;  and  that  in  any 
event  it  would  be  "unjust"  to  require  the  respond- 
ent to  determine  whether  the  C.I.O.'s  asserted 
motivation  was  "merely  ostensible  and  not  real,"  on 


^As  for  the  complainants'  withdrawal  from  the 
C.I.O.,  which  would  ordinarily  entitle  the  respond- 
ent to  discharge  them  in  view  of  the  closed-shop 
contract,  it  will  be  observed  that  the  C.I.O.  did  not 
accept  their  vdthdrawals  nor  is  there  any  evidence 
that  the  respondent  discharged  them  or  rejected 
the  reinstatement  application  of  the  stewards  and 
the  committeemen  for  that  reason.  On  the  contrary, 
the  respondent's  answer  and  the  eviden-ce  show 
beyond  dispute  that  the  respondent  acted  because 
of  the  complainants'  suspension  by  the  C.I.O.  pend- 
ing determination  of  charges  of  anti-C.I.O.  activity, 
and  that  the  attempted  withdrawals  played  no  part 
therein.  Apparently  the  significance  of  the  "with- 
drawals" occurred  to  the  respondent  for  the  first 
time  in  its  brief  to  the  Trial  Examiner  after  the 
close  of  the  hearing. 
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the  ground  that  the  respondent  could  not  "neces- 
sarily have  deduced"  the  C.I.O.'s  true  motive.  We 
find  no  merit  in  these  contentions.  We  are  satis- 
fied, particularly  in  view  of  the  C.I.O.'s  widespread 
and  open  campaign  among  the  employees  during 
the  pre-election  period  and  the  respondent's  knowl- 
edge thereof,  that  the  respondent  made  no  bona 
fide  effort  to  evaluate  all  the  evidence  before  it  when 
it  allegedly  decided,  despite  the  C.I.O.'s  failure  to 
deny  the  obvious  facts,  to  believe  that  the  C.I.O. 
was  not  acting  in  reprisal  against  the  complainants 
because  of  their  anti-C.I.O.  activity. 

Upon  the  entire  record,  we  find,  contrary  to  the 
Trial  Examiner,  that  the  respondent  discharged  and 
refused  to  reinstate  the  complainants^  in  violation 
of  Section  8  (1)  and  (3)  of  the  Act.  We  further 
find  that  the  A.  F.  of  L.'s  objections  to  the  election 
should  be  sustained,  not  because  of  any  events  which 
preceded  the  filing  by  the  A.  F.  of  L.  of  the  waiver, 
but  because  of  the  respondent's  subsequent  unfair 
labor  practices,  which  prevented  the  election  from 
being  truly  representative  of  the  employees'  free 
choice  and  from  reflecting  their  free  and  untram- 
meled  wishes  as  to  collective  bargaining  represen- 
tation. When  the  Regional  Director  advises  us  that 
the  time  is  appropriate,  we  shall  direct  that  a  new 
election  be  held  among  the  respondent's  employees 
in  the  unit  hereinbefore  found  appropriate. 


^Exclusive  of  Rose  Gilbert  (Schneider). 


80  C olgate-Palmolive-Peet  Co.  vs. 

The  Remedy 

Having  reversed  the  Trial  Examiner's  finding 
that  the  respondent  did  not  discharge  and  refuse  to 
reinstate  the  complainants  (other  than  Gilbert)  in 
violation  of  the  Act  and  his  failure  to  recommend 
that  the  respondent  offer  them  reinstatement,  we 
shall  order  our  customary  remedy  in  such  circum- 
stances, excluding  from  back  pay  the  period  be- 
tween the  date  of  the  Intermediate  Report  and  our 
Order  herein.^^ 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Colgate-Palmolive-Peet 
Company,  Berkeley,  California,  and  its  officers, 
agents,  successors,  and  assigns,  shall: 

1.  Cease  and  desist  from  discouraging  member- 
ship in  International  Chemical  Workers  Union,  A.F. 
of  L„,  or  any  other  labor  organization  of  its  em- 
ployees, or  encouraging  membership  in  International 
Longshoremen's  and  Warehousemen's  Union,  Ware- 
house Union  No.  6,  C.LO.,  or  any  other  labor  or- 
ganization of  its  em.ployees,  by  discharging  or  re- 
fusing to  reinstate  any  of  its  employees,  or  by  dis- 
criminating in  any  other  manner  in  regard  to  their 
hire  cr  tenure  of  employment  or  any  term  or  condi- 
tion of  their  employment. 


i^See  e.  g.,  1\ latter  of  Bermite  Powder  Company, 
66  N.L.R.B.  No.  93. 
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2.  Take  tlie  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  Clyde  Haynes,  David  Liichsinger, 
Frank  Marshall,  Sanford  Moreau,  Harry  Smith, 
Edwin  Thompson,  Harold  Lonnberg,  Lincoln  Olsen, 
William  Sherman,  Calixto  Rigo,  Robert  Ashworth, 
Thomas  Azevedo,  Manuel  Munez,  Henry  Hellbaum, 
Nick  Tate,  Glenn  Hixson,  Vincent  Barboni,  Martin 
Heppeler,  Sebastian  Ramirez,  Alden  Lee,  Terry 
Anderson,  Felix  Denkowski,  Manuel  Souza,  Henry 
Gianarelli,  Albert  Zulaica,  Ann  Cerrato,  Ophelia 
Reyes,  William  Howard,  Kay  Norris,  Ina  Paige, 
Caetano  Perreira,  Rose  Ros,  Genevieve  Young, 
Frank  Richmond,  Manuel  Alegre,  John  Perucca, 
and  Edward  Navarro  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,  without  prejudice  to  their  seniority  or 
other  rights  and  privileges; 

(b)  Make  whole  the  persons  named  above  in 
paragraph  2  (a)  of  our  Order  for  any  loss  of  pay 
they  have  suffered  by  reason  of  the  respondent's 
discrimination  against  them,  by  payment  to  each  of 
them  of  a  sum  of  money  equal  to  the  amount  which 
he  normally  would  have  earned  as  wages  from  the 
date  of  his  discharge  to  March  27,  1946,  the  date  of 
the  Intermediate  Report  herein,  and  from  the  date 
of  the  Decision  and  Order  herein  to  the  date  of  the 
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respondent's   offer   of   reinstatement,   less   his   net 
earnings  during  said  periods  ;ii 

(c)  Post  throughout  its  plant  at  Berkeley,  Cali- 
fornia, copies  of  the  notice  attached  hereto,  marked 
* 'Appendix  A."  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twentieth 
Region,  shall,  after  being  duly  signed  by  the  re- 
spondent's representative,  be  posted  by  the  respond- 
ent immediately  upon  receipt  thereof,  and  main- 
tained by  it  for  sixty  (60)  consecutive  days  there- 
after, in  conspicuous  places,  including  all  places 
where  notices  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  respondent 
to  insure  that  said  notices  are  not  altered,  defaced 
or  covered  by  any  other  material ; 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondent 
has  taken  to  comply  herewith. 


iiBy  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room  and  board, 
incurred  by  an  employee  in  connection  vdth  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent 
necessity  of  his  seeking  emplo^^nent  elsewhere.  See 
Matter  of  Crossett  Lumber  Company,  8  N.L.R.B. 
440.  Monies  received  for  work  performed  upon 
Federal,  State,  County,  Municipal,  or  other  work 
relief  projects  shall  be  considered  as  earnings.  See 
Republic  Steel  Corporation  v.  N.L.R.B.,  311  U.S.  7. 
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And  It  Is  Further  Ordered  that  the  election  held 
herein  on  October  16,  1945,  be,  and  it  hereby  is, 
vacated  and  set  aside. 

Signed  at  Washington,  D.  C,  this  6th  day  of 
September,  1946. 

NATIONAL      LABOR      RELA- 
TIONS BOARD. 

[Seal]  PAUL  M.  IIERZOG, 

Chairman. 

JOHN  M.  HOUSTON, 

Member. 

APPENDIX  A 

Notice  To  All  Employees 

Pursuant  to  a  Decision  and  Order  of  the  National 
Labor  Relations  Board,  and  in  order  to  effectuate 
the  policies  of  the  National  Labor  Relations  Act, 
we  hereby  notify  our  employees  that: 

We  will  offer  to  the  employees  named  below 
immediate  and  full  reinstatement  to  their  for- 
mer or  substantially  equivalent  positions  with- 
out prejudice  to  any  seniority  or  other  rights 
and  privileges  previously  enjoyed,  and  make 
them  whole  for  any  loss  of  pay  suffered  as  a 
result  of  their  discharge  as  set  forth  in  the 
Decision  and  Order. 

Clyde  Haynes  Sanford  Moreau 

David  Luchsinger        Harry  Smith 
Frank  Marshall  Edwin  Thomjison 


84 


C olgate-Palmolive-Peet  Co.  vs. 


Alden  Lee 
Terry  Anderson 
Felix  Denkowski 
Harold  Lonnb erg- 
Lincoln  Olsen 
William  Slierman 
Calitto  Eigo 
Robert  Ashworth 
Thomas  Azevedo 
Manuel  Munoz 
Henry  Hellbaum 
Nick  Tate 
Grlenn  Hixson 
Vincent  Barboni 
Martin  Heppeler 
Sebastian  Ramirez 


Manuel  Souza 
Henry  Gianarelli 
Albert  Zulaica 
Ann  Cerrato 
Ophelia  Reyes 
William  Howard 
Ka}^  Norris 
Ina  Paige 
Caetano  Perreira 
Rose  Ros 
Genevieve  Young 
Prank  Richmond 
Manuel  Alegre 
John  Perucca 
Edward  Navarro 


All  our  employees  are  free  to  become  or  remain 
members  of  the  above-named  union  or  any  other 
labor  organization.  We  will  not  discriminate  in 
regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  against  any  of  our  em- 
ployees because  of  membership  in  or  activity  on 
behalf  of  any  such  labor  organization. 

COLGATE-PALMOLIVE-PEET 
COMPANY 

By     

(Representative)        (Title) 

Dated 

Note:  Any  of  the  above-named  employees  pres- 
ently serving  in  the  armed  forces  of  the  United 
States  will  be  offered  full  reinstatement  upon  appli- 
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cation  in  accordance  with  the  Selective  Service  Act 
after  discharge  from  the  armed  forces. 

This  notice  nmst  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced  or 
covered  by  any  other  material. 


[Title  of  Board  and  Cause.] 

ORDER  DENYING  MOTION 

The  Board  having,  on  September  6,  1946,  issued 
a  Decision  and  Order  in  the  above-entitled  proceed- 
ing, and  thereafter,  counsel  for  Colgate-Palmolive- 
Peet  Company  having  filed  a  motion  to  reconsider 
the  aforesaid  Decision,  and  the  Board  having  duly 
considered  the  matter. 

It  Is  Hereby  Ordered  that  the  aforesaid  motion 
be,  and  it  hereby  is,  denied,  for  the  reasons  already 
set  forth  in  the  said  Decision  and  Order. 

Dated,  Washing-ton,  D.  C,  November  6,  1946. 

By  direction  of  the  Board: 

JOHN  E.  LAWYER, 
Chief,  Order  Section. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11514 


COLGATE-PALMOLIVE-PEET  COMPANY, 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Chief 
of  the  Order  Section,  duly  authorized  by  Section 
203.67,  Rules  and  Regulations  of  the  National  La- 
bor Relations  Board — Series  4,  hereby  certifies  that 
the  documents  annexed  hereto  constitute  a  full  and 
accurate  transcript  of  a  proceeding  had  before  said 
Board  entitled,  ""In  the  Matter  of  Colgate-Palmolive- 
Peet  Company  and  International  Chemical  Work- 
ers Union,  A.  F.  of  L.",  the  same  being  Case  No. 
20-C-1372  before  said  Board,  such  transcript  in- 
cluding the  pleadings,  testimony  and  evidence  upon 
which  the  order  of  the  Board  in  said  proceeding 
was  entered,  and  including  also  the  findings  and 
order  of  the  Board. 

Fully  enumerated,  said  documents  attached  here- 
to are  as  follows: 


(1)     Copy    of    order     designating     Horace     A. 


i 
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Ruckel  Trial  Examiner  for  the  National  Labor  Re- 
lations Board,  dated  February  4,  1946. 

(2)  Stenograpliic  transcript  of  testimony  held 
before  Trial  Examiner  Ruckel  on  February  4,  5, 
6,  7  and  8,  1946,  together  with  all  exhibits  intro- 
duced in  evidence. 

(3)  Copy  of  Company's  telegram,  dated  Feb- 
ruary 20,  1946,  requesting  extension  of  time  for 
filing  brief  before  the  Trial  Examiner. 

(4)  Copy  of  intervenor's  telegram,  dated  Feb- 
ruary 20,  1946,  requesting  extension  of  time  to  file 
brief  before  Trial  Examiner. 

(5)  Copy  of  telegram,  dated  February  21,  1946, 
granting  all  parties  extension  of  time  to  file  briefs 
before  the  Trial  Examiner. 

(6)  Copy  of  Board's  telegram,  dated  February 
26,  1946,  granting  further  extension  of  time  to  file 
brief  before  Trial  Examiner. 

(7)  Copy  of  Trial  Examiner  Ruckel 's  Inter- 
mediate Report,  dated  March  27, 1946 ;  copy  of  order 
transferring  case  to  the  Board,  dated  Marc^h  29, 
1946,  together  with  affidavit  of  service  thereof. 

(8)  Copy  of  Board  attorney's  telegram,  dated 
Ai)ril  12,  1946,  requesting  extension  of  time  to  file 
exceptions. 

(9)  Copy  of  union's  telegram,  dated  April  12, 
1946,  requesting  extension  of  time  to  file  excei)tions. 

(10)  Copy  of  Board's  telegram,  dated  April  15, 
1946,  granting  all  parties  extension  of  time  to  file 
excei)tions  and  briefs. 

(11)  Copy  of  A.  F.  L.'s  exceptions  to  the  Inter- 
mediate report. 
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(12)  Copy  of  Board  Attorney's  exceptions  to  the 
Intermediate  Beport,  dated  April  23,  1946. 

(13)  Copy  of  decision  and  order  issued  by  the 
National  Labor  Relations  Board  on  September  6, 
1946,  with  Intermediate  Report  annexed,  together 
with  affidavit  of  service  and  United  States  Post 
Office  return  receipts  thereof. 

(14)  Copy  of  Company's  telegram,  dated  Sep- 
tember 19,  1946,  requesting  Board's  decision  and 
order  be  modified. 

(15)  Copy  of  Board's  telegram,  dated  September 
23,  1946,  granting  company  permission  to  file  a 
motion  to  reconsider  and  memorandum  in  support 
thereof. 

(16)  Copy  of  company's  motion  to  reconsider. 

(17)  Copy  of  Board's  order  denying  motion  to 
reconsider,  dated  November  6,  1946,  together  with 
copy  of  affidavit  of  service  thereof. 

In  Testimony  Whereof,  the  Chief  of  the  Order 
Section  of  the  National  Labor  Relations  Board, 
being  thereunto  duly  authorized  as  aforesaid  has 
hereunto  set  his  hand  and  affixed  the  seal  of  the 
National  Labor  Relations  Board  in  the  City  of 
Washington,  District  of  Columbia,  this  28th  day  of 
January,  1947. 

[Seal]        /s/  JOHN  E.  LAWYER, 

Chief,  Order  Section. 
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[Title  of  Board.] 

CERTIFICATE  OF  BOARD 

I,  Minnie  A.  Wiley,  Acting  Chief  of  the  Order 
Section  of  the  National  Labor  Relations  Board, 
being  duly  authorized  by  the  Rules  and  Regulations 
of  said  Board,  do  hereby  certify  that  annexed 
hereto  is  a  full,  true,  and  complete  copy  of  the 
following  documents  filed  by  the  International 
Chemical  Workers  Union,  A.F.L.,  "In  the  Matter 
of  Colgate  Palmolive-Peet  Company  and  Interna- 
tional Chemical  Workers  Union,  A.  F.  of  L.,"  the 
same  being  Case  No.  20-C-1372. 

(1)  Charge  filed  by  International  Chemical 
Workers  Union,  A.  F.  L.  on  August  14,  1945. 

(2)  First  amended  charge  filed  by  International 
Chemical  Workers  Union,  A.  F.  of  L.,  on  October 
4,  1945. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  this  day  of  February  17,  A.  D. 
1947,  at  Washington,  D.  C. 

MINNIE  A.  AVILEY, 

Acting  Chief,  Order  Section. 

[Title  of  Board  and  Cause.] 

FIRST  AMENDED  CHARGE 
Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Colgate-Palmolive-Peet  at  Berlieley,  California, 
em])loying  300  workers  in  manufacture  of  soap  has 
engaged  in  and  is  engaging  in  unfair  lal^or  practices 
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witMii  the  meaning  of  Section  8  subsections  (1) 
and  (3)  of  said  Act,  in  that  on  or  about  the  dates 
hereinafter  specified,  it,  by  its  officers,  agent  and 
employees,  terminated  the  emplojTuent  of: 

Edwin  H.  Thompson   7/30/45 

Lincohi  F.  Olsen   

William   Sherman    " 

Da^dd  Luchsinger  " 

Harold  L.  Lonnberg '* 

Frank   Marshall    7/31/45 

Harry  Smith   

Clyde  Ha^mes    '* 

Sanford  Moreau   " 

]\Ianuel  Munoz   8/30/45 

Robert  Ashworth    " 

Calixto  Rigo    

Tommy  Azevedo   '* 

Nick  Tate   8/30/45 

Henry   Hellbaum    " 

Rose  Ross   9/  1/45 

Esther  Young   '' 

Ina  M.  Paige " 

Ophelia  Reyes   '' 

Kay  Norris *' 

Ann   Cerrato    '* 

Henry  Giannarelli   '' 

Manuel  Souza ** 

Albert  Zulaica   '* 

Mike  Ramirez   " 

]\Iartin  Heppler    


u 
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Bill   Howard    9/  1/45 

Glex  Hixon    

Alden  Lee 

Al  Barboni  

Felix  Denkowski 

A.  L.  Richards   

Terry  Anderson    

K,  Periera    

Manuel  Alegre  9/  6/45 

John  Pevucea    

because  of  their  membership  in  and  activities  on 
behalf  of  International  Chemical  Workers  Union, 
A.F.L.,  a  labor  organization,  and  at  all  times  since 
such  dates  it  has  refused  and  does  now  refuse  to 
employ  the  above-named  employees,  in  violation  of 
Sect^n  8,  subdivision  (3)  of  said  Act. 

By  the  acts  set  forth  in  the  paragraph  above  and 
by  other  acts  and  conduct,  it,  by  its  officers,  assents, 
and  employees  interferred  with,  restrained  and 
coerced  its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  said  Act,  in  violation 
of  Section  8,  subdivision  (1)  of  said  Act. 

The  undersigned  further  charges  that  said  unfair 
la]>or  practices  are  unfair  labor  practices  affecting 
commerce  within  tlie  meaning  of  said  Act. 

Name  and  address  of  person  or  labor  organization 
making  the  charge.  (If  made  by  a  labor  organiza- 
tion,  give   also   the   full    name,   local    number   aiul 
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affiliation   of   organization,   and   name   and   official 
position  of  the  person  acting  for  the  organization.) 

INTERNATIONAL  CHEMICAL 
WORKERS  UNION,  A.F.L., 

By:    

1440  Broadway,  Oakland,  Calif.,  HI-5922. 

Subscribed  and  sworn  to  before  me  this 

day  of  ,  1945,  at  


Field  Examiner. 
Date  filed  Oct.  4,  1945. 
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CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Colgate-Palmolive-Peet  at  Berkeley,  California, 
employing  300  workers  in  manufacture  of  soap  has 
engaged  in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  subsections  (1) 
and  (3)  of  said  Act,  in  that  on  or  about  the  dates 
hereinafter  specified,  it,  by  its  officers,  agents  and 
employees,  terminated  the  employment  of: 

Edwin  H.  Thompson   July  30,  1945 

Lincoln  F.  Olsen "       ''       '' 

AVilliam   Sherman    "       '^       '' 

David   Luchsinger    "       ''       " 

Harold  L.  Lonnberg   "       "       '' 

Frank  Marshall    July  31,  1945 

Harry  Smith   ''       '^       '' 
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Clyde  Haynes    July  31,  1945 

Sanford  Moreau   ''       "       " 

because  of  their  refusal  to  adhere  to  policies  of 
Warehouse  Union  Local  1-6  ILWU,  a  labor  organi- 
zation, and  at  all  times  since  such  dates  it  has 
refused  and  does  now  refuse  to  employ  the  above- 
named  emploj^ees,  in  violation  of  Section  8,  sul)- 
division  (3)   of  said  Act. 

By  the  acts  set  forth  in  the  paragraph  a])Ove  and 
by  other  acts  and  conduct,  it,  by  its  officers,  agents, 
and  employees  interferred  with,  restrained  and 
coerced  its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  said  Act,  in  violation 
of  Section  8,  subdivision  (1)   of  said  Act. 

The  undersigned  further  charges  that  said  unfair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

Name  and  address  of  person  or  labor  organization 
making  the  charge.    (If  made  by  a  labor  organiza- 
tion,  give   also   the   full   name,   local    number   and 
affiliation   of   organization,   and   name   and   official 
position  of  the  person  acting  for  the  organization.) 
INTERNATIONAL  CHEMICAL 
WORKERS  UNION,  A.F.L., 
By:  /s/  HARVEY  E.  HOWARD, 
1440  Broadway,  Oakland,  Calif.,  HI-5922. 
Subscribed  and  sworn  to  before  mo  this  13th  day 
of  August,  1945,  at  San  Francisco,  California. 
/s/  MERLE   D.  VINCENT,  JR., 
Field  Examiner. 
Date  filed  August  14,  1945. 
[Endorsed]:  Filed  Feb.  20,  1947. 
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[Title  of  Board.] 

CERTIFICATE  OF  BOARD 

I,  Minnie  A.  Wiley,  Acting  Chief  of  the  Order 
Section  of  the  National  Labor  Relations  Board, 
being  duly  authorized  by  the  Rules  and  Regulations 
of  said  Board,  do  hereby  certify  that  annexed 
hereto  is  a  full,  true,  and  complete  copy  of  an 
extract  of  transcript  of  testimony  in  Case  No. 
20-R-1486,  entitled  "In  the  Matter  of  Colgate 
Palmolive-Peet  Company  and  International  Chemi- 
cal Workers  Union,  AFL." 

The  material  herein  is  not  a  part  of  the  record 
in  Matter  of  Colgate  Palmolive-Peet  Company  and 
International  Chemical  Workers  Union,  A.F.L., 
Case  No.  20-C-1372,  and  is  not  certified  as  a  part 
of  said  record.  It  is  merely  certified  as  a  true  copy 
of  an  extract  of  the  transcript  of  testimony  in  an- 
other case,  to  wit.  In  the  Matter  of  Colgate  Palm- 
olive-Peet Company  and  International  Chemical 
Workers  Union,  A.F.L.,  Case  No.  20-R-1486. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  this  day  of  February  17,  A.  D. 
1947,  at  Washington,  D.  C. 

MINNIE  A.  WILEY, 

Acting  Chief,  Order  Section. 
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[Title  of  Board  and  Cause.] 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10:20  a.m. 

Before:  Robert  E.  Tillman,  Esq., 
Trial  Examiner. 

Appearances: 

Harvey  E.  Howard,  1440  Broadway,  Oakland, 
California,  Labor  Consultant  and  Representative, 
appearing  on  behalf  of  the  International  Chemical 
Workers  Union,  Local  233,  the  Petitioner. 

O.  L.  Farr,  1958  High  Street,  Selma,  California, 
International  Representative,  appearing  on  behalf 
of  the  International  Chemical  Workers  Union,  the 
Petitioner. 

Gladstein,  Grossman,  Sawyer  &  Edises,  by  Ber- 
tram Edises,  Esq.,  1440  Broadway,  Oakland,  Cali- 
fornia, appearing  on  behalf  of  Warehouse  LTnion 
No.  6.  ILWU,  the  Interveners. 

Charles  A.  Duarte,  158  Grand  Avenue,  Oakland, 
California,  Business  Agent,  appearing  on  behalf  of 
Warehouse  Union  No.  6,  ILWU,  the  Intervener. 

Paul  Heidc,  158  Grand  Avenue,  Oakland,  Cali- 
fornia. Vice  President,  appearing  on  behalf  of 
Warehouse  Union  No.   6,   ILWU,  the   Intervener. 

Bartley  C.  Crum,  Russ  Building,  San  Francisco, 
California,  appearing  on  l)ehalf  of  Colgate-Palm- 
olivc-Peet  Company. 
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Ti'ial  Examiner  Tillman:  The  record  should 
show  at  this  time  that  the  Petitioner,  International 
Chemical  Workers  Union  has  filed  a  charge  in  the 
matter  of  Colgate-Palmolive-Peet  Company,  Case 
No.  20-C-1372,  alleging  violation  of  8(1)  and  8(3) 
of  the  Act.  At  this  time  I  offer  as  Board's  Exhibit 
4  a  waiver  in  connection  with  that  charge,  signed 
by  the  International  Chemical  Workers  Union. 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  4  for  iden- 
tification.) 

Trial  Examiner  Tillman:  Do  the  iiarties  wish 
to  see  the  w^aiver? 

Mr.  Edises:     Can  we  see  the  charge? 

Trial  Examiner  Tillman:  Yes.  We  will  take  a 
five-minute  recess. 

(Short  recess.) 

Trial  Examiner  Tillman:  The  hearing  is  in 
order. 

Were  there  any  objections  to  Board's  Exhibit  4, 
that  waiver  filed  by  the  International  Chemical 
Workers?  I 

Mr.  Crum:  We  object  to  it  for  the  record.  It 
is  our  position  that  the  charge  in  20-C-1372  should 
be  disposed  of  at  the  same  time  that  this  matter 
is  being  disposed  of. 

Trial  Examiner  Tillman:  Is  there  any  other 
objection? 

Mr.  Edises:  Well,  I  am  not  sure  that  I  agree 
with  Mr.  Crum  that  it  should  be  disi3osed  of  at  the 
same  time  that  this  hearing  is  disposed  of,  but  I 
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do  not  see  how,  witli  a  charge  of  violation  of  8(3) 
of  the  Act  and  a  violation  of  8(1)  of  the  Act 
charging  that  the  company  in  numerous  unspecified 
ways  has  interfered  with,  restrained  and  coerced 
its  employees  in  the  exercise  of  their  rights  under 
the  Act,  the  Board  can  properly  conduct  a  fair  and 
free  election  at  this  plant  until  those  charges  have 
heen  aired  and  disposed  of.  Now,  we  certainly 
would  not  want  to  accuse  the  Chemical  Workers  of 
filing  wild,  groundless,  or  baseless  charges.  If  there 
are  substance  to  those  charges  they  involve  matters 
which  go  to  the  very  essence  of  the  freedom  of  these 
employees  to  choose  their  own  representatives  with- 
out coercion  or  interference.  We  have  no  way  of 
knowing  whether  those  lights  have  been  interfered 
with  with  employees  who  are  members  of  our  or- 
ganization, as  well  as  members  of  the  Chemical 
Workers  organization,  and  for  that  reason  we  feel 
that  we  should  place  on  the  record  an  emphatic 
protest  against  proceeding  on  this  representation 
matter  until  that  charge  has  been  aired  and  dis- 
posed of. 

Trial  Examiner  Tillman:  Well,  I  will  overrule 
the  objection  to  the  receipt  of  the  waiver. 

(The  document  heretofore  marked  Board's 

Exhibit   No.  4  for  identification   was  received 

in  evidence.) 

Trial  Examiner  Tillman:  As  for  your,  in  effect 
3^our  motions  that  the  "R"  proceeding  should  not 
go  ahead  until  tlie  ''C"  case  is  decided,  tliat  will 
ha\e  to  be  decided  by  the  Board. 
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Mr.  Edises:  May  I  add  that  we  are  not  unwill- 
ing to  participate  in  or  to  hear  these  charges.  We 
favor  it.  Simply,  that  we  do  not  feel  that  the  issues 
here  can  be  disposed  of  until  those  are  first  taken 
care  of. 

Mr.  Crum:  I  would  like  the  record  to  show  that 
we  too  want  these  charges  of  unfair  labor  practices 
disposed  of  also.  We  are  not  unwilling  to  go  forward 
with  that.  We  would  like  simply  to  have  the  matter 
brought  to  a  hearing. 

I  think  the  point  made  by  Mr.  Edises  has  merit, 
namely,  that  in  spite  of  the  waiver  the  charges,  at 
least  the  extent  that  we  know  they  are,  do  go  to  the 
very  root  of  this  matter  before  you. 

Trial  Examiner  Tillman:  Your  statement  will 
be  before  the  Board  so  they  will  understand  your 
position. 

Mr.  Edises:  Mr.  Chairman,  would  it  be  possible 
to  get  a  ruling  from  the  Board  on  this  motion  prior 
to  our  participating  further  in  the  hearing?  Would 
it  be  possible  to  get  a  ruling,  for  example,  by  tele- 
phone or  telegraph,  or  some  other  way'? 

Trial  Examiner  Tillman:  No,  I  am  afraid  it 
isn't.  That  ruling  will  be  made  at  the  time  of  the 
decision. 

Mr.  Crum:  Well,  of  course,  Mr.  Examiner,  that 
defeats  the  very  purpose  of  the  motion,  does  it  not? 

Trial  Examiner  Tillman:     I  do  not  see  that  the] 
motion  has  anything  to  do  with  the  going  ahead 
with  the  hearing  at  this  time.  The  motion  is  really 
directed  to  holding  an  election  as  a  result  of  the 
hearing. 
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Mr.  Crum:  Yes,  but  here  is  the  situation  in 
which  on  August  14th  charges  were  lodged  against 
the  company.  We  have  not  even  seen  the  original 
charge. 

Trial  Examiner  Tillman:  That  is  a  customary 
practice. 

Mr.  Crum:  I  know  that  it  is,  but  we  have  not 
seen  it.  That  charge  says,  at  least  according  to  the 
information  we  have  had  from  the  Board,  that  we 
have  violated  Section  8,  Sub-Section  1,  and  3,  of  the 
National  Labor  Relations  Act  by  interfering  with, 
restraining,  and  coercing  its  employees.  There  is 
no  description  of  what  manner  we  coerced  them 
except  a  line  at  the  bottom  that  men  were  discharged 
because  of  their  refusal  to  adhere  to  policies  of 
Warehouse  Union  Local  6,  ILWU, 

The  point  I  am  trying  to  make  is,  and  I  think  it 
has  validity,  if  these  charges  remain  suspended 
until  the  election  matter  is  determined,  we  are 
going  to  have  additional   difficulty  there. 

Trial  Examiner  Tillman:  Well,  your  objection,^ 
Mr.  Crum,  again  goes  to  the  holding  of  an  election. 

Mr.  Edises :  Mr.  Examiner,  a  moment  ago  I  said 
I  thought  the  charges  ought  to  be  disposed  of  before 
the  Board  went  into  the  question  of  representation 
for  the  reason  that  the  Board  might  very  con- 
ceivably find  that  there  could  be  no  resolution  of  the 
question  of  representation  until  the  unfair  labor 
practices,  if  any,  had  been  dissi])atod.  But  it  seems 
to  me  that  at  the  very  least  the  Board  should  con- 
sider these  matters  Jointly.  In  other  words,  if  there 
is  an  unfair  labor  practice  or  imfair  labor  practice 
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in  effect  at  this  plant,  then  there  is  a  condition 
which  must  be  remedied  before  the  Board  can  re- 
solve the  question  of  representation. 

Now,  it  is  not  enough  that  the  A.  F.  of  L.  Chemi- 
cal Workers  has  stated  its  willingness  to  waive  the 
consequences  of  these  unfair  labor  practices,  that 
it  is  willing  to  go  ahead  with  the  election;  that  is 
an  assumption  that  unfair  labor  practices  could 
affect  only  the  individuals  who  happen  to  have 
designated  the  A.  F.  of  L.  Chemical  Workers,  which 
is  a  false  and  unrealistic  assumption.  We  believe 
ours  to  be  the  majority  representation  at  that  plant 
and  any  unfair  labor  practices,  especially  when  you 
consider  the  broad  and  unspecified  character  of  the 
charges  tiled  here,  are  bound  to  have  an  effect  upon 
the  employees  generally.  So  we  renew  very  strongly 
our  motion  that  the  Board  at  least  proceed  to  hear 
these  two  matters  jointly,  and  as  you  know,  that  is 
well  within  the  Board's  power  under  its  rules  and 
regulations. 

Now,  I  feel  that  it  is  necessary  that  we  have  a 
ruling  on  that  matter  before  we  proceed  any  further 
in  this  case. 

Trial  Examiner  Tillman:  Y/'ell,  I  will  overrule 
your  motion  to  flic  effect  that  the  "C"  case  should 
be  heard  with  the  "R"  case,  and  my  only  answer  to 
your  other  objection,  Mr.  Edises,  is  that  if  these 
charges  do  affect  your  organization,  then  your 
organization  should  have  filed  a  charge  also. 

Mr.  Edises:  We  shall  certainly  have  to  consider 
that  possibility,  Mr.   Examiner. 

[Endorsed]:  Filed  Feb.  20,  1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11514 


COLGATE-PALMOLIVE-PEET  COMPANY,   (a 

corporation), 

Petitioner, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

PETITION  FOR  REVIEW  OF  ORDER 
OF  NATIONAL  LABOR  RELATIONS  BOARD 

To  the  Honorable,  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit : 

Colgate-Palmolive-Peet  Company,  a  corporation 
(hereinafter  referred  to  as  the  "Petitioner"),  re- 
spectfully petitions  this  Court  to  review  a  certain 
final  order  issued  by  the  National  Labor  Relations 
Board  (hereinafter  referred  to  as  the  "Board")  in 
a  proceeding  instituted  by  the  Board  against  the  Pe- 
titioner, in  which  said  proceedings  International 
Chemical  Workers  Union,  A.  F.  of  L.  (hereinafter 
referred  to  as  the  "A.  F.  of  L.")  was  a  party,  and 
wherein  Warehouse  Union  No.  6,  International 
Longshoremen's  and  Warehousemen's  Union  (here- 
inafter referred  to  as  the  "C.  I.  O.")  was  an  inter- 
venor.  The  proceeding  resulting  in  said  order  is 
known  upon  the  records  of  the  Board  as  "In  the 
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Matter  of  Colgate-Palmolive-Peet  Company  and  In- 
ternational Chemical  Workers  Union,  A.  F.  of  L.," 
Case  Uo.  20-C-1372.  The  decision  and  order  in  said 
proceeding  was  entered  by  the  Board  on  September 
6,  1946.  Thereafter,  on  September  24,  1946,  the 
Board  made  an  order  permitting  the  Petitioner  to 
file  a  motion  to  reconsider.  This  motion  was  filed 
on  October  2,  1946.  Subsequently,  on  November  6, 
1946,  the  Board  denied  said  motion  to  reconsider. 

The  above  proceeding  was  consolidated,  pursuant 
to  order  of  the  Board,  with  a  proceeding  for  certi- 
fication of  representatives,  entitled  '^'In  the  Matter 
of  Colgate-Palmolive-Peet  Company  and  Interna- 
tional Chemical  Workers  Union,  A.  F.  of  L.,"  Case 
No.  20-R-1486.  On  stipulation  of  the  parties,  said 
representation  proceeding  was  determined  upon  evi- 
dence adduced  at  the  hearing  held  in  connection  with 
Case  No.  20-C-1372  above  referred  to. 

In  support  of  this  petition,  your  Petitioner  re- 
spectfully represents,  alleges  and  shows  as  follows: 

I. 

Petitioner  is,  and  was  at  all  times  herein  men- 
tioned, a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Delaware. 
It  operates  plants  in  Jersey  City,  New  Jersey, 
Brooklyn,  New  York  (a  subsidiary),  Jeffersonville, 
Indiana,  Kansas  City,  Kansas,  and  Berkeley,  Cali- 
fornia. The  events  giving  rise  to  the  above  proceed- 
ings occurred  at  the  Berkeley,  California,  plant  of 
the  Petitioner.  The  course  of  these  events  extends 
from  July  26,  1945,  to  October  15,  1945.    At  said 
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time  and  place  the  Petitioner  was  engaged  in  the 
manufacture  and  sale  of  soap  and  glycerine. 

II. 

The  A.  F.  of  L.  is,  and  was  at  all  times  herein 
mentioned,  a  voluntary  unincorporated  labor  organi- 
zation and  is,  and  was  at  all  times  herein  mentioned, 
a  Local  chartered  by  the  International  Chemical 
Workers  Union,  a  voluntary  unincorporated  asso- 
ciation affiliated  with  the  American  Federation  of 
Labor. 

in. 

The  C.  I.  O.  is,  and  was  at  all  times  herein  men- 
tioned, a  voluntary  unincorporated  labor  organiza- 
tion and  is,  and  was  at  all  times  herein  mentioned, 
a  Local  chartered  by  the  International  Longshore- 
men's and  Warehousemen's  Union,  a  voluntary  un- 
incorporated labor  organization  affiliated  with  the 
Congress  of  Industrial  Organization.  Said  C.  I.  O. 
is  now,  and  has  been  since  the  year  1938,  the  collec- 
tive bargaining  representative  of  Petitioner's  em- 
ployees. On  or  about  July  9,  1941,  the  C.  I.  0.,  as 
said  representative,  entered  into  a  collective  bar- 
gaining agreement  with  Petitioner. 

IV. 

At  all  times  herein  mentioned,  the  labor  organiza- 
tions mentioned  in  paragraphs  II  and  III  hereof 
admitted,  and  do  now  admit,  to  membership  em- 
ployees of  the  Petitioner. 

V. 

At  all  times  herein  mentioned,  Colgate-Palmolive- 
Peet  Employees  Welfare  Association   (hereinafter 
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referred  to  as  the  "Association")  was  an  unincorpo- 
rated labor  organization,  not  affiliated  with  any  na- 
tional or  international  labor  organization,  and  ad- 
mitted employees  of  the  Petitioner  to  membership. 

VI. 
On  July  24,  1945,  the  Petitioner  and  the  C.  I.  O. 
agreed  in  writing  to  extend  said  closed  shop  contract 
entered  into  in  1941,  which  said  contract  contained 
a  provision  requiring  membership  in  good  standing 
in  the  C.  I.  O.  as  a  condition  of  employment.  This 
extension  agreement  was  made  in  compliance  with 
the  conditions  set  forth  in  the  proviso  to  Section 
8  (3)  of  the  National  Labor  Eelations  Act  (29 
U.S.C.A.  158  (3)),  which  permits  an  employer  to 
make  a  closed  shop  contract  with  a  bona  fide  ma- 
jority labor  union  covering  an  appropriate  unit. 

VII. 
At  all  times  herein  mentioned,  said  C.  I.  O.  was 
and  has  been  a  bona  fide  labor  union  representing  a 
majority  of  the  Petitioner's  employees  in  the  appro- 
priate unit.  The  extension  contract  made  on  July 
24,  1945,  as  aforesaid,  is  and  has  been  at  all  times 
herein  mentioned  in  full  force  and  effect. 

VIII. 

Petitioner,  by  reason  of  the  above  mentioned  final 
order  of  the  Board,  is  a  person  aggrieved  within  the 
meaning  of  Section  10  (f )  of  the  Nationol  Labor  Re- 
lations Aci-  (29  U.  S.  C.  A.  160  (f)).  Said  order  of 
the  Board  is  a  final  order,  and  requires  Petitioner  to 
reinstate  thirty-seven  former  employees  who,  by 
suspension  and  expulsion,  forfeited  tlitdr  status  as 
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members  in  good  standing  in  said  C.  I.  O.,  and  fur- 
ther requires  the  Petitioner  to  make  whole  said  for- 
mer employees  for  any  loss  of  pay  they  may  have 
suffered  by  reason  of  their  discharge  from  the  em- 
ploy of  the  Petitioner.  Said  order  also  requires  the 
Petitioner  to  cease  and  desist  from  discouraging 
membership  in  the  A.  F.  of  L.  or  any  other  labor 
organization  of  its  employees,  or  encouraging  mem- 
bership in  the  C.  I.  O.  or  any  other  labor  organiza- 
tion of  its  employees  by  discharging  or  refusing  to 
reinstate  any  of  its  employees  or  by  discriminat- 
ing in  any  manner  in  regard  to  their  hire  or  tenure 
of  employment  or  any  term  or  condition  of  their 
employment.  Said  order,  in  addition,  requires  the 
Petitioner  to  post  throughout  its  plant  at  Berkeley, 
California,  certain  notices  for  sixty  days,  which  said 
notices  require  a  statement  by  Petitioner  offering  to 
said  former  employees  immediate  and  full  reinstate- 
ment and  a  statement  that  it  will  not  discriminate 
in  regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition  of  employment  against  any  of  its 
employees  because  of  membership  in  or  activity  on 
behalf  of  any  labor  organization. 

The  above  described  final  order  of  the  Board  is  er- 
roneous in  the  following  particulars: 

1.  The  portion  of  the  order  requiring  the  Peti- 
tioner to  reinstate  employees,  who  by  expulsion  and 
suspension  have  forfeited  their  status  as  members 
in  good  standing  of  the  C.  I.  O.,  is  contrary  to  the 
terms  of  the  contract  between  the  Petitioner  and 
the  C.  I.  O. 
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2.  The  Board  by  its  order  compels  the  Petitioner 
to  interfere  with  the  exercise  of  rights  guaranteed 
members  of  the  C.  I.  O.,  as  employees  of  the  Peti- 
tioner, and  to  interfere  with  the  administration  and 
procedures  of  the  C.  I.  O.,  contrary  to  the  provisions 
of  the  National  Labor  Relations  Act.  (29  U.  S.  C.  A. 
158  (1)  and  (2).) 

3.  Said  order  is  erroneous  in  that  it  deprives  the 
Petitioner  and  the  C.  I.  O.  of  valuable  property 
rights,  to-wit,  said  contract,  extended  or  renewed,  as 
stated-  above,  on  July  24,  1945,  without  due  process 
of  law. 

4^.  Said  order  is  erroneous  in  that  it  deprives  the 
Petitioner,  without  due  process  of  law,  of  property, 
in  that  it  compels  it  to  make  whole  said  employees 
for  any  loss  of  pay  which  they  may  have  suffered  as 
a"  result  of  their  dismissal  from  the  employ  of  the 
Petitioner. 

IX. 

This  petition  for  review  is,  because  of  the  matters 
set  forth  hereinabove  and  hereinafter,  authorized  by 
the  provisions  of  the  National  Labor  Relations  Act 
(29  U.  S.  C.  A.  160  (f)),  which  said  statute  pro- 
vides for  a  review  of  any  such  order  of  the  Board  in 
the  Circuit  Court  of  Appeals  of  the  United  States  in 
the  Circuit  wherein  the  unfair  labor  practices  in 
question  are  alleged  to  have  been  committed  or 
wherein  the  person  charged  with  the  commission  of 
said  practices  resides  or  transacts  business. 

The  Petitioner  transacts  business  in  the  City  of 
Berkeley,  County  of  Alameda,  State  of  California, 
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and  the  alleged  unfair  labor  practices  occunced:  in 
said  City  of  Berkeley.  ■:-•..;; 

X. 

On  August  13,  1945,  the  A.  F.  of  L.  verified  and 
thereafter  filed  the  original  unfair  labor  practice 
charged  in  Case  No.  20-C-1372,  alleging  the  discrim- 
inatory discharge  of  the  following  named  employees : 
Clyde  Haynes,  David  Luchsinger,  Frank  Marshall, 
Sanford  Moreau,  Harry  Smith,  Edwin  Thompson, 
Harold  Lonnberg,  Lincoln  Olsen  and  William  Sher- 
man. No  complaint,  pursuant  to  these  charges,  was 
ever  issued  or  served  on  the  Petitioner.  The  above 
named  persons  were  discharged  by  Petitioner  be- 
cause of  the  representation  that  they  were  not  in 
good  standing  with  the  C.  I.  O.  Said  discharges  oc- 
curred during  the  period  July  30-31,  1945. 

Prior  to  the  filing  of  said  charges,  the  A.  F.  of  L. 
had,  on  August  3,  1945,  filed  a  petition  in  Case  No. 
20-R-1486,  alleging  that  a  question  affecting  com- 
merce had  arisen  with  respect  to  the  representation 
of  the  employees  of  the  Petitioner.  Petitioner  did 
not  have  knowledge  of  the  filing  of  this  petition 
until  August  8,  1945.  Pursuant  to  said  petition 
for  certification  of  representatives,  a  hearing  was 
held  on  August  22,  1945.  At  said  hearing,  the  Peti- 
tioner learned  for  the  first  time  of  the  filing  of  said 
charges  on  August  13,  1945,  and  of  the  matter  al- 
leged therein.  Said  charges  alleged  that  the  above 
named  persons  had  been  discharged  by  the  Peti- 
tioner because  of  the  refusal  of  these  persons  to  ad- 
here to  the  policies  of  the  C.  I.  O.  At  said  time,  the 
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C.  I.  0.  had  many  policies  and  among  these  were  the 
following : 

1.  No  wartime  strikes  or  work  stoppages. 

2.  No  racial  discrimination. 

XI. 

On  October  10,  1945,  there  was  filed  by  the  A.  F. 
of  L.  an  amended  charge,  and  on  January  18,  1946, 
a  second  amended  charge.  The  amended  charges  al- 
leged the  discriminatory  discharge  of  twenty-eight 
additional  employees  between  August  30  and  Sep- 
tember 13,  1945.  On  January  18,  1946,  the  Board, 
by  its  Regional  Director,  finally  issued  a  complaint 
alleging  that  the  Petitioner  had  engaged  in,  and  was 
engaging  in  unfair  labor  practices  affecting  com- 
merce within  the  meaning  of  Section  8  (1)  and  Sec- 
tion 8  (3)  and  Section  2,  subsections  (6)  and  (7),  of 
the  National  Labor  Relations  Act.  Copies  of  the 
complaint,  together  with  notice  of  the  hearing  there- 
on, were  duly  served  on  the  Petitioner,  the  A.  F.  of 
L.  and  the  C.  I.  O.  On  February  4,  1946,  the  Peti- 
tioner filed  its  answer  admitting  some  of  the  allega- 
tions of  the  complaint  but  denying  that  it  had  en- 
gaged in  any  unfair  labor  practices.  As  an  affirma- 
tive defense  in  its  behalf,  the  Petitioner  pleaded  the 
existence  of  a  closed  shop  contract  with  the  C.  I.  O. 
and  asserted  that  all  of  said  employees  were  dis- 
charged because  of  the  representations  of  the  C.I.O. 
that  they  were  not  members  in  good  standing  in  that 
organization.  All  of  the  persons  above  named  as 
well  as  all  the  other  complainants  in  Cose  No.  20-C- 
1372  either  participated  in  or  fomented  and  encour- 
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aged  a  strike  at  Petitioner's  plant.  Said  strike  lasted 
from  July  30,  1945,  to  August  2,  1945. 

XII. 

Prior  to  the  service  of  said  complaint  and  on  Sep- 
tember 26,  1945,  the  Board  issued  its  decision  in 
Case  No.  20-R-1486,  and  directed  that  on  election  by 
secret  ballot  be  held  to  determine  whether  the  Peti- 
tioner's employees  desired  to  be  represented  for  the 
purpose  of  collective  bargaining  by  the  A.  F.  of  L. 
or  the  C.  I.  O.  or  by  neither.  The  election  was  held 
on  October  16,  1945,  and  was  won  by  the  C.  I.  O. 
On  October  25,  1945,  the  A.  F.  of  L.  filed  objections 
to  the  election,  and  on  January  17,  1946,  the  Re- 
gional Director  issued  a  report  on  the  objections 
recommending  that  they  be  overruled  and  that  the 
C.  I.  O.  be  certified  as  the  bargaining  representative 
of  the  Petitioner's  employees  in  the  appropriate 
unit.  The  A.  F.  of  L.  filed  exceptions  to  the  Re- 
gional Director's  report.  The  final  order  of  the 
Board  above  referred  to  sustained  the  A.  F.  of  L.'s 
objections  to  the  election  and  set  aside  and  vacated 
said  election. 

XIII. 

Pursuant  to  notice  and  order  issued  by  the  Re- 
gional Director,  a  hearing  was  had  in  connection 
with  Case  No.  20-C-1372  at  San  Francisco,  Califor- 
nia. This  hearing  extended  from  February  4  to  Feb- 
ruary 8,  194(),  and  Horace  A.  Ruckel,  Trial  Exami- 
ner duly  appointed  by  the  Chief  Trial  Examiner  of 
the  Board,  presided.  On  the  opening  of  the  hearing, 
the  C.  I.  O.  made  a  motion  to  intervene,  which  was 
granted  In'  the  Trial  Examiner.    At  said  hearing, 
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beginning  as  aforesaid  on  February  4,  1946,  oral 
and  documentary  evidence  was  received,  and  there- 
after briefs  by  all  the  parties,  except  the  Board, 
were  submitted  to  the  Trial  Examiner,  ond  subse- 
quently, on  March  27,  1946,  said  Trial  Examiner  is- 
sued his  intermediate  report  finding  that  the  Peti- 
tioner had  not  engaged  in  any  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  and  Section  8 
(3)  of  the  Act,  and  recommending  that  the  objec- 
tions to  the  election  be  overruled  and  that  the  com- 
plaint against  the  Petitioner  be  dismissed  in  its  en- 
tirety. Following  the  issuance  of  the  intermediate 
rei)ort,  the  A.  F.  of  L.  and  the  Board  filed  excep- 
tions thereto.  The  Board,  on  September  6,  1946, 
made  its  decision  that  the  order  overruling  the  Trial 
Examiner,  and  finding  that  the  Petitioner  dis- 
charged and  refused  to  reinstate  the  complainants 
in  violation  of  Section  8  (1)  and  Section  8  (3)  of 
the  Act,  and  further  finding  that  the  A.  F.  of  L.'s 
objections  to  the  election  should  be  sustained,  and 
ordering  that  said  complainants  be  reinstated  and 
made  whole  for  pay  lost  as  set  forth  in  paragraph 
VIII  hereof. 

XIV. 
Said  complaint  in  Case  No.  20-C-1372  in  para- 
graph V  thereof  charged  that  the  Petitioner  inter- 
fered with  the  rights  guaranteed  the  employees  in 
Section  7  of  the  National  Labor  Eelations  Act  by: 
"(1)     Discharging   and   threatening  to   dis- 
charge employees  because  of  their  membership 
in  and  activity  in  behalf  of  the  Union,  or  their 
failure  or  refusal  to  join  or  assist  the  ILWU. 
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(2)  Removing  literature,  posters,  and  no- 
tices of  the  Union  from  respondent's  bulletin 
boards  in  the  plant,  while  not  disturbing  litera- 
ture, posters  and  notices  of  the  ILWU  on  the 
same  boards. 

(3)  Refusing  Union  representatives  access 
to  its  Berkeley  plant,  while  permitting  ILWU 
representatives  freely  to  enter  the  plant  and 
to  visit  employees  during  working  hours. 

(4)  Permitting  the  ILWU  to  ])ublish  on 
respondent's  bulletin  boards,  statements  that  the 
Union  members,  supporters,  or  adherents  would 
be  discharged. 

(5)  Keeping  Union  meetings  under  sur- 
veillance." 

Said  complaint  in  paragraph  VI  thereof  charged 
that  the  Petitioner  had  discharged  Clyde  Haynes, 
David  Luchsinger,  Frank  Marshall,  Sanford  Mo- 
reau,  Harry  Smith,  Edwin  Thompson,  Harold  Lonn- 
berg,  Lincoln  Olsen  and  William  Sherman  because 
of  their  activity  in  forming  the  Association  men- 
tioned in  paragraph  Y  thereof  and  their  attempts 
to  substitute  the  Association  for  the  C.  I.  O.  as  the 
bargaining  representative  of  the  employees  and  had 
subsequent  to  the  discharge  above  mentioned  refused 
to  re-employ  them  because  of  their  said  activities 
and  because  of  their  membership  in  and  activity 
on  behalf  of  the  A.  F.  of  L. 

Said  paragraph  also  charged  that  the  Petitioner 
liad  discharged  twenty-eight  other  employees  be- 
cause of  their  membershij)  in  and  activity  on  behalf 
of  the  A.  F.  of  L.  and  the  Association. 
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In  paragraph  VII  of  said  complaint  it  was  al- 
leged as  a  conclusion  that  the  charges  set  forth  in 
paragraph  VI  thereof  constituted  discrimination 
in  regard  to  hire  and  tenure  of  employment  of  the 
individuals  discharged  and  intended  to  discourage 
membership  in  the  A.  F.  of  L.  and  the  Association 
and  to  encourage  membership  in  the  C.  I.  O. 

The  Petitioner's  answer  to  said  complaint  denied 
all  the  material  allegations  of  the  complaint  and  af- 
firmatively, in  i3aragraphs  5,  6,  and  7  thereof^ 
averred  as  follows: 

"5.  Further  answering  said  paragraph  VI, 
respondent  avers,  as  follows : 

(1)  At  all  times  mentioned  in  said  com- 
plaint and  since  the  9th  day  of  July,  1941,  there 
has  been  and  there  is  now  in  existence  a  valid 
collective  bargaining  agreement  entered  into  by 
and  between  respondent  and  said  I.L.W.U.  Sec- 
tion 3  of  said  collective  bargaining  agreement 
provides  as  follows : 

'Section  3.  The  Employer  agrees  that 
when  new  employees  are  to  be  hired  to  do 
any  work  covered  by  Section  One  (1),  they 
shall  be  hired  thru  the  offices  of  the  Union, 
provided  that  the  Union  shall  be  able  to  fur- 
nish competent  workers,  for  work  required. 
In  the  event  the  Union  is  unable  to  furnish 
competent  workers,  the  Employer  may  hire 
from  outside  sources,  provided  that  employ- 
ees so  hired  shall  make  application  for  mem- 
bership in  the  Union  within  fifteen  (15)  days 
of   their   employment.     The   employees   cov- 
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ered  by  this  agreement  shall  be  members  in 
good  standing  of  the  Union  and  the  Employer 
shall  employ  no  workers  other  than  members 
of  the  Union  subject  to  conditions  herein- 
above precribed.  In  the  hiring  of  new  help 
for  the  warehouses,  they  shall  be  hired 
through  the  offices  of  the  Warehouse  Union, 
Local  1-6,  I.L.W.U.' 

(2)  At  various  times  between  July  30,  1945, 
and  September  13,  1945,  respondent  has  re- 
ceived conununications  from  said  I.L.W.U.  ad- 
vising it  that  the  persons  named  in  said  para- 
graph VI  of  said  complaint  had  been  suspended 
from  membership  in  the  I.L.W.U.  and  were  no 
longer  members  in  good  standing  of  said  I.L. 
W.U.  and  requesting  that  pending  the  determi- 
nation of  charges  filed  against  said  persons,  said 
persons  should  be  removed  from  respondent's 
employ.  Respondent  was  advised  by  counsel 
that  it  had  no  alternative  under  the  provisions 
of  said  section  3  of  said  collective  bargaining 
agreement  but  to  remove  said  persons  from  its 
employ  and  pursuant  to  said  advice  it  did  re- 
move said  persons  from  its  employ  on  dates  set 
forth  in  said  paragraph  VI  of  said  complaint. 

6.  Further  answering  said  paragraph  VI,  re- 
spondent avers  that  it  did  not  remove  or  dis- 
charge Clyde  W.  Haynes,  David  Luchsinger, 
Frank  Marshall,  Sanford  Moreau,  Harry  A. 
Smith,  Edwin  Thompson,  Harold  Loni!])erg, 
Lincoln  Olsen  and  William   Sherman  because 
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of  their  activity  in  forming  the  association,  their 
attempts  to  substitute  the  association  for  the 
I.L.W.U.  as  bargaining  representative  of  re- 
spondent's employees  and/or  because  of  their 
collective  activity  on  behalf  of  respondent's  em- 
ployees. In  this  connection,  respondent  avers 
that  said  persons  above  named  were  removed 
from  respondent's  employ  at  the  instance  and 
request  of  the  I.L.W.U.  because  they  were  no 
longer  members  in  good  standing  of  said 
I.L.W.U. 

Further  answering  said  paragraph  VI,  this 
respondent  avers  that  it  has  not  refused  nor 
does  it  now  refuse  to  reemploy  any  of  the  per- 
sons named  in  said  paragraph  VI  of  said  com- 
plaint because  of  their  membership  in  and  ac- 
tivity on  behalf  of  the  Union,  and  in  this  con- 
nection respondent  avers  that  because  of  its  con- 
tractual obligations  as  herein  set  forth,  it  can- 
not reemjDloy  said  persons  until  such  time  as 
they  again  become  members  in  good  standing 
of  said  I.L.W.U.,  and  that  respondent's  refu- 
sal to  reemploy  them  is  based  on  the  fact  that 
said  persons  are  not  members  in  good  standing 
of  said  I.L.W.U. 

7.  Further  answering  said  paragraph  VI,  re- 
spondent is  informed  and  believes  and  on  said 
information  and  belief  avers  that  Calixto  Rigo, 
Robei-t  Ashworth,  Thomas  Azevedo,  Manuel 
Munoz,  Nick  Tate,  Glenn  Hixson,  Vincent  Bar- 
boni,  Martin  Heppeler,  Alden  Lee,  Felix  Den- 
kowski,    Manuel    Souza,   Albert   Zulaica,    Ann 
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Cerrato,  Ina  Mae  Paige,  Caetano  Perreira,  Rose 
Ros  and  John  Perucca,  were  charged  by  said 
I.L.W.U.  with  violating  the  constitution  of  said 
I.L.W.U.  and  policy  of  said  I.L.W.U.  as  adopt- 
ed by  majority  vote  of  its  membership  and  more 
specifically  with  participating  in  a  three-day 
work  stoppage  during  the  war,  in  violation  of 
said  I.L.W.U. 's  wartime  no-strike  pledge,  and  in 
this  connection,  respondent  is  also  informed  and 
believes  and  on  said  information  and  belief 
avers  that  all  of  said  persons  above  named 
pleaded  guilty  to  the  charge  and  are  now  on  pro- 
bation or  one  year  and  have  been  given  permis- 
sion to  work  out  of  the  I.L.W.U. 's  hiring  hall 
and  be  employed  in  other  concerns  having  con- 
tracts with  said  I.L.W.U.,  and  that  said  per- 
sons are  not  during  said  period  of  probation 
members  in  good  standing  of  said  I.L.W.U. 

Further  answering  said  paragraph  YI,  re- 
spondent is  informed  and  believes  that  Sebas- 
tian Ramirez,  Terry  Anderson,  Henry  Hell- 
baum,  Henry  Gianarelli,  Ophelia  Reyes,  Wil- 
liam C.  Howard,  Kay  Norris,  Genevieve  Young, 
Frank  Richmond  and  Manuel  Allegre  were  also 
charged  with  the  offense  above  sijeciiied  but  re- 
fused to  stand  trial  and  were  expelled  from 
said  I.L.W.U.  and  are  not  now  members  of 
said  LL.W.U." 

XV. 
The  evidence  adduced   at  the  hearing  sustained 
witliout  conflict  or  contradiction  each  and  every  one 
of  the   affirmative   averments   of  the   said   answer 
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above  set  forth  and  in  addition  disclosed  the  fol- 
lowing : 

(a)  That  all  of  the  complamants  had  given  no- 
tice to  the  Petitioner  and  to  the  C.  I.  O.  by  means 
of  telegrams  that  they  had  withdrawn  from  the 
C.  I.  O.  and  that  they  were  no  longer  represented  by 
the  C.  I.  O.   One  of  said  telegrams  read  as  follows: 

"You  are  hereby  notified  of  action  taken  by 
more  than  200  employees  of  Colgate  Palmolive 
Peet  Co.  all  being  former  members  of  ILWU 
1-6  and  being  more  than  50  per  cent  of  total 
employees  have  withdrawn  and  severed  rela- 
tions with  ILWU-6  as  collective  bargaining 
agent. 

EMPLOYEES  WELFARE  ASSOCIATION. 

By  Negotiating  Committee" 

(b)  That  Clyde  Haynes,  David  Luchsinger, 
Frank  Marshall,  Sanford  Moreau  and  Harry  Smith, 
complainants  before  the  Board,  were  shop  stewards 
l^olicing  the  said  contract  on  behalf  of  the  C.  I.  O. 
ond  had  in  the  past  been  reprimanded  by  the  C.  I.  O. 
for  not  enforcing  the  policy  of  the  C.  I.  O.  against 
racial  discrimination. 

(c)  That  during  the  war,  the  C.  I.  O.  had  strict- 
ly enforced  its  announced  policy  against  wartime 
strikes. 

(d)  That  when  the  work  stoppage  referred  to  in 
the  answer  occurred,  the  public  press  carried  news 
stories  with  reference  to  said  stoppage  and  reported 
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that  the  above  named  stewards  and  others  were  at 
odds  wdth  the  C.  I.  O.  because  of  differences  aris- 
ing from  the  policy  against  racial  discrimination. 

(e)  That  the  evidence  disclosed  that  the  various 
complainants  w^ere  tried  by  rank  and  lile  Trial  Com- 
mittees of  the  C.  I.  O.,  and  were  found  guilty  of 
participating  in  and  encouroging  a  w^artime  strike 
and  not  enforcing  other  C.  I.  O.  policies,  including 
the  policy  against  racial  discrimination. 

(f)  That  said  Trial  Committees  had  not  found 
complainants  guilty  of  activity  on  behalf  of  the 
A.  F.  of  L.  That  many  of  the  Company's  employees 
who  had  carried  on  activities  on  behalf  of  and  joined 
the  A.  F.  of  L.  had  not  been  suspended  or  expelled 
from  the  C.  I.  O.  That  the  Petitioner  had  knowl- 
edge of  all  matters  set  forth  above  in  subparagraphs 
(a),  (b),  (c),  (d)  and  (e). 

(g)  That  the  Petitioner  had  been  advised  by  the 
C.  I.  O.  that  some  of  the  employees  whose  discharge 
was  sought  wTre  either  delinquent  in  their  dues  or 
were  not  members  of  the  C.  I.  O.  Two  of  the  com- 
plainants, Rose  Gilbert  and  Frank  Navarro,  w^ere  in 
fact  not  members  of  the  C.  I.  O. 

(h)  That  as  to  the  other  complaiinants,  during 
the  period  of  the  discharges,  to-wit,  July  30,  1945- 
September  13,  1945,  neither  the  C.  I.  O.  nor  the 
A.  F.  of  L.  informed  the  Petitioner  as  to  the  reasons 
underlying  the  dismissals,  although  the  Petitioner 
endeavored  to  learn  from  them  the  reasons  therefor. 

(i)  Til  at  a  sul)stantial  number  of  tlie  complain- 
ants had  pleaded  guilty  to  the  charge  of  having  par- 
ticipated in  a  wartime  strike  contrary  io  the  pob- 
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cies  of  the  C.  I.  O.  before  a  Trial  Committee,  and 
that,  on  the  basis  of  said  plea,  said  complainants 
were  suspended  and  were  working  out  of  the  C.  I.  O. 
hiring  hall  but  at  places  other  than  the  Petitioner's 
plant. 

XVI. 
During  the  hearing  at  the  close  of  the  Board's 
case,  counsel  for  the  Petitioner  moved  to  dismiss  the 
following  charges  in  paragraph  V  of  the  complaint: 
"(2)     Removing  literature,  posters,  and  no- 
tices of  the  Union  from  respondent's  bulletin 
boards  in  the  plant,  while  not  disturbing  liter- 
ature, posters,  and  notices  of  the  ILWU  on  the 

same  boards. 

*  *  »  *  »  * 

(5)  Keeping  Union  meetings  under  surveil- 
lance." 

Said  motions  were  granted  by  the  Trial  Examiner 
and  in  this  connection  he  was  not  overruled  by  the 
Board  in  its  decision  and  order  above  referred  to. 

At  the  conclusion  of  the  hearing,  counsel  for  the 
Petitioner  renewed  a  motion  to  dismiss  the  follow- 
ing charges  in  paragraph  V  of  the  complaint : 

■"(3)  Refusing  Union  representatives  access 
to  its  Berkeley  plant,  while  permitting  ILWU 
representatives  freely  to  enter  the  plant  and  to 
visit  employees  during  w^orking  hours. 

(4)  Permitting  the  ILWU  to  publish  on  re- 
spondent's bulletin  boards,  statements  that  the 
Union  members,  supporters,  or  adherents  would 
be  discharged." 
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These  motions  were  in  effect  granted  by  the  Trial 
Examiner  in  his  intermediate  report  and  as  to  these 
rulings  he  was  not  overruled  by  the  Board  in  its 
aforesaid  decision  and  order. 

At  the  conclusion  of  the  hearing,  counsel  for  the 
Petitioner  moved  to  dismiss  all  the  other  charges 
contained  in  the  complaint,  as  follows : 

"Mr.  Hecht:  Mr.  Examiner,  at  this  time  on 
behalf  of  the  Respondent  I  would  like  to  have 
all  charges  brought  on  behalf  of  Edward  Na- 
varro dismissed. 

The  Examiner  will  recall  that  Mr.  Navarro 
was  a  member  of  the  C.  I.  O.  No.  1304,  Ma- 
chinists,   and    actually    never    maintained,    or 

never  had  an  ILWU  status  at  the  plant. 
****** 

Mr.  Hecht:  Mr.  Examiner,  at  this  point  I 
also  would  like  to  move  to  dismiss  all  charges 
brought  on  behalf  of  the  following  named  com- 
plainants: Calixto  Rigo,  Robert  Ashworth, 
Thomas  Azevedo,  Manuel  Munoz,  Nick  Tate, 
Glenn  Hixson,  Vincent  Barboni,  Martin  Hep- 
j)ler,  Alden  Lee,  Felix  Dunkowski,  Manuel 
Souza,  Albert  Zulaica,  Ann  Cerrato,  Ina  Mae 
Paige,  Catano  Periera,  Rose  Ros  and  John  Pu- 
ruca. 

The  basis  of  the  motion,  Mr.  Examiner,  is  the 
basis  of  my  motion  directed  to  Albert  Zulaica, 
for  the  reason  that  these  persons  who  are  now 
complainants  here  pleaded  guilty  to  charges 
brought  against  them  by  the  ILWU,  and  it  is 
hardly  fitting  tliat  persons  who  have  admitted 
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that  they  were  put  in  bad  standing  for  reasons 
other  than  membership  of  the  A.  F.  of  L.  should 
be  in  this  Board  before  this  Board  claiming  re- 
lief on  the  basis  that  they  were  discharged  for 
A.  F.  of  L.  activity. 

Trial  Examiner  Ruckel:     Ruling  on  the  mo- 
tion is  reserved. 


Mr.  Hecht:  I  think  that  the  record  and  the 
findings  would  bear  the  contrary  out,  Mr.  Roy- 
ster,  and  I  am  not  saying  they  were  guilty  of 
the  charge,  but  I  am  saying  that  they  did  ad- 
mit the  charge. 

Trial  Examiner  Ruckel:  Any  further  mo- 
tions ■? 

Mr.  Hecht :  I  will  move,  without  stating  the 
grounds  (I  think  I  have  already  expressed  them 
to  the  Examiner)  to  dismiss  the  whole  proceed- 
ing on  the  basis  that  this  is  an  attack  on  the  val- 
idity of  a  contract  that  has  not  otherwise  been 
in  any  way  impeached  as  fraudulent,  invalid,  or 
an  imposition  on  the  desires  of  the  complain- 
ants before  this  Examiner. 

Trial  Examiner  Ruckel:  Ruling  is  re- 
sedved."  (Record,  pp.  692-695.) 

In  its  brief  before  the  Trial  Exammer,  the  Peti- 
tioner pointed  out  that  the  evidence  adduced  at  the 
hearing  showed  that  the  Petitioner  knew  of  many 
reasons  why  the  complainants  could  have  been 
placed  in  bad  standing  by  the  C.  I.  O.  in  addition  to 
their  activities  on  behalf  of  and  membership  in  the 
A.  F.  of  L. 


N.  L.  R.  B.  et  al  121 

The  Trial  Examiner,  in  recommending  that  the 
above  motion  to  dismiss  be  granted,  stated  as  fol- 
lows in  his  intermediate  report: 

"The  reasons  for  this  seem  clear.  Any  effec- 
tive investigation  which  the  employer  might  un- 
dertake would  almost  necessarily  involve  it  in 
the  internal  affairs  of  the  Union,  and  expose  the 
respondent  to  a  charge  of  interference,  restraint 
and  coercion  in  violation  of  the  Act.  In  the  in- 
stant case,  for  the  respondent  to  determine  to 
what  extent  participation  in  the  strike  of  July 
31,  and  the  non-payment  of  dues,  contributed 
to  the  suspension  of  the  employees  involved,  and 
to  what  extent  their  activity  on  behalf  of  the 
A.  F.  of  L.  was  a  factor,  the  respondent  would 
probably  have  had  to  question  officers  of  the 
C.  I.  0.  and  to  have  had  access  to  the  minutes 
and  records  of  the  meeting  or  meetings  at  which 
the  Union's  decision  to  suspend  them  was  made. 
Even  then  the  respondent  could  hardly  have  es- 
caped assuming  the  role  of  a  judge.  Such  ac- 
cess to  the  records  of  a  union,  is,  in  effect, 
barred  to  him  by  the  operation  of  the  Act.  In 
any  event,  he  has  no  means  of  compelling  it." 
(Intermediate  Report,  p.  23.) 

In  overruling  the  Trial  Examiner's  recommenda- 
tions, the  Board  stated  the  following: 

"The  respondent's  position,  as  revealed  in  its 
brief  to  the  Trial  Examiner,  is  that  the  Rut- 
land Court  and  Portland  Lumber  cases  are 
wrong;  that  it  is  for  the  Congress  and  not  the 
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Board  to  prevent  employers  from  performing 
closed-shop  contracts  made  pursuant  to  tlie  ex- 
press language  of  the  proviso  to  Section  8  (3) 
of  the  Act,  if  it  appears  desirable  to  prevent 
abuse  of  such  contracts;  and  that  in  any  event 
it  would  be  'unjust'  to  require  the  respondent 
to  determine  whether  the  C.  I.  O.  's  asserted  mo- 
tivation was  'merely  ostensible  and  not  real/ 
on  the  ground  that  the  respondent  could  not 
'necessarily  have  deduced'  the  C.  I.  O.'s  true 
niotive.  We  find  no  merit  in  these  contentions. 
We  are  satisfied,  particularly  in  view  of  the 
•  C.  I.  O.  's  widespread  and  open  campaign  among 
the  employees  during  the  preelection  period  and 
the  respondent's  knowledge  thereof,  that  the 
respondent  made  no  bona  fide  effort  to  evalu- 
ate all  the  evidence  before  it  when  it  allegedly 
decided,  despite  the  C.  I.  O.'s  failure  to  deny 
the  obvious  facts,  to  believe  that  the  C.  I.  O. 
was  not  acting  in  reprisal  against  the  com- 
plainants because  of  their  anti-C.  I.  O.  activ- 
ity."   (Decision  and  Order,  p.  5.) 

XVII. 

The  decision,  finding  and  order  of  the  Board  are 
also  erroneous  for  reasons  other  than  those  herein- 
above stated  in  paragraph  VIII  hereof.  These  rea- 
sons are  as  follows: 

(a)  The  decision  and  order  of  the  Board  makes 
a  judge  of  the  Petitioner,  punishes  it  for  not  per- 
forming its  judicial  functions  and  for  failing  to 
evaluate  the  evidence  in  a  manner  which  would  meet 
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with  the  approval  of  the  Board.  Under  the  circum- 
stances of  the  case,  there  has  been  by  this  decision 
of  the  Board  set  up  a  new  judicial  system  where 
the  employer  serves  as  a  judge  of  first  instance 
and  where  the  Board  is  the  Court  of  last  resort, 
with  the  further  and  strange  complication  that  the 
judge  of  the  lower  Court  is  not  only  reversed  but 
is  punished  for  having  committed  error  in  evalu- 
ating the  evidence  presented  to  it. 

(b)  The  decision  and  order  of  the  Board  are 
also  erroneous  because  they  destroy  a  contract  ad- 
mittedly protected  by  Section  8  (3)  of  the  Act. 

(c)  The  decision  and  order  of  the  Board  are  er- 
roneous because  they  read  into  the  Act  new  provi- 
sions not  contemplated  by  its  framers  and  which 
are  in  fact  contrary  to  the  intention  and  purpose 
of  those  who  drafted  it.  The  legislative  history  of 
the  Act  without  equivocation  discloses  that  it  was 
not  intended  to  prevent  the  coercion  of  employees 
by  other  employees  and  labor  organizations.  The 
following  is  to  be  found  in  Senate  Report  573,  page 
16,  74th  Congress,  First  Session : 

'^  There  is  an  even  more  important  reason 
why  there  should  be  no  insertion  in  the  bill  of 
any  provision  against  coercion  of  employees  by 
employees  or  labor  organizations.  Courts  have 
held  a  great  variety  of  activities  to  constitute 
'coercion.'  A  threat  to  strike,  a  refusal  to  work 
on  material  of  nonunion  manufacture,  circulari- 
zation  of  banners  and  publications,  picketing, 
even  peaceful  persuasion.  In  some  courts  closcd- 

sliop  a^roomeuts  or  strikes  for  sudi  agi'ecments 
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are  condemned  as  coercive.'  Thus  to  prohibit 
employees  from  'coercing'  their  own  side  would 
not  merely  outlaw  the  undesirable  activities 
which  the  word  connotes  to  the  layman,  but 
would  raise  in  federal  law  the  ghosts  of  many 
much-criticized  injunctions  issued  by  courts  of 
equity  against  activities  of  labor  organization, 
ghosts  which  it  was  supposed  Congress  had  laid 
low  in  the  Norris-LaGuardia  Act."  (Sen.  Rep. 
No.  573,  p.  16,  74th  Cong.,  1st  Sess.:  House 
Rep.  No.  1174,  p.  16,  74th  Cong.,  1st  Sess.)  (Em- 
phasis ours.) 

(d)  The  findings  of  the  Board  supporting  said 
decision  and  order  must  be  set  aside  because  they 
are  based  either  upon  invalid  inferences  or  upon 
facts  consistent  with  either  of  two  inconsistent  hy- 
potheses. 

All  of  the  foregoing  errors  have  been  particularly 
pointed  out  to  the  Board,  not  only  in  the  brief  sub- 
mitted to  the  Trial  Examiner,  which  was  before  it, 
but  also  in  the  Petitioner's  motion  to  reconsider. 

Wherefore,  your  Petitioner  prays  this  Honorable 
Court  to  review  the  Board's  order  of  September  6, 
1946,  pursuant  to  Section  10  (f )  of  the  National  La- 
bor Relations  Act,  and  that  upon  the  filing  of  this 
petition  and  the  service  of  a  copy  thereof  on  the 
Board  and  the  filing  with  the  Clerk  of  the  Circuit 
Court  of  Appeals  of  a  sworn  return  of  such  service, 
a  notice  that  the  petition  has  been  filed  in  the  Cir- 
cuit Court  of  Appeals  be  directed  to  said  Board,  and 
that  the  said  Board  be  directed  to  certify  a  tran- 
script of  the  entire  record  of  these  proceedings,  to- 
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wit,  the  record  in  Cases  Nos.  20-C-1372  and  20-R- 
1486,  including  the  pleadings,  the  Trial  Examiner's 
intermediate  report,  Petitioner's  brief  and  motion 
to  reconsider,  the  charge  filed  on  August  13,  1945, 
the  testimony  and  all  the  evidence  upon  which  the 
Board's  order  and  decision  were  entered,  and  to  file 
it,  when  so  certified,  with  this  Court. 

Petitioner  further  prays  that  this  Honorable 
Court  take  jurisdiction  of  these  proceedings  and 
that  the  order  of  the  Board  of  September  6,  1946, 
be  stayed  pending  a  disposition  thereof  and  that  this 
Court  make  and  enter  a  decree  setting  aside  the  said 
decision  and  order  of  the  Board  of  September  6, 
1946,  and  for  such  other  and  further  relief  as  this 
Honorable  Court  may  deem  just  and  proper. 

Dated,  San  Francisco,  California,  December  18^ 
1946. 

Respectfully  submitted, 

BARTLEY  C.  CRUM, 
PHILIP  S.  EHRLICH, 
R.  J.  HECHT, 

Attorneys  for  Petitioner. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

B.  W.  Railey,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  officer  of  the  Petitioner  Colgate- 
Palmolive-Peet  Company,  a  corporation,  to-wit,  a 
vice-president  of  said  corporation ;  that  he  has  read 
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the  foregoing  petition  for  review  of  a  final  order  of 
the  National  Labor  Relations  Board  and  knows  the 
contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge  except  as  to  the  matters  which  are  therein 
stated  upon  information  and  belief  and  as  to  those 
matters  he  believes  it  to  be  true. 

B.  W.  RAILEY. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  December,  1946. 

[Seal]         /s/  DOROTHY  H.  McLENNAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  Colifornia. 

[Endorsed]  :     Filed  Dec.  30,  1946. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  CONSTITUTING 
ERRORS  IN  FACT  AND  IN  LAW  IN 
RULINGS  AND  DECISION  OF  THE 
BOARD  RELIED  UPON  BY  PETITIONER 
HEREIN. 

1.  The  Board  erred  in  overruling  Petitioner's 
motion  to  dismiss  the  complaint: 

(a)  In  that  there  is  no  evidence  sufficient  to 
establish  that  the  Petitioner  discharged  Clyde 
Haynes,  David  Luchsinger,  Frank  Marshall,  San- 
ford  Moreau,  Harry  Smith,  Edwin  Thompson,  Har- 
old Lonnberg,  Lincoln  Olsen,  William  Sherman, 
Calixto  Rigo,  Robert  Ashworth,  Thomas  Azevedo, 
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Manuel  Munoz,  Henry  Hellbaum,  Nick  Tate,  Glenn 
Hixson,  Vincent  Barboni,  Martin  Heppeler,  Sebas- 
tian Ramirez,  Alclen  Lee,  Terry  Anderson,.  Felix 
Denkowski,  Manuel  Souza,  Henry  Gianarelli,  Al- 
bert Zulaiea,  Ann  Cerrato,  Ophelia  Reyes,  William 
Howard,  Kay  Norris,  Ina  Paige,  Caetano  Perreira, 
Rose  Ros,  Genevieve  Young,  Frank  Richmond, 
Manuel  Alegre,  John  Perucca  and  Edward  Navarro 
for  activity  on  behalf  of  the  International  Chemical 
Workers  Union,  A.  F.  of  L.  (hereinafter  referred 
to  as  the  "A.F.L.")  and  activity  against  Ware- 
housemen's Union  No.  6,  International  Longshore- 
men's and  Warehousemen's  Union  (hereinafter  re- 
ferred to  as  the  ''C.LO."). 

(b)  In  that  there  is  no  evidence  sufficient  to 
establish  intent  or  purpose  by  the  Petitioner  to 
hinder  or  penalize  the  persons  named  in  1(a)  above 
for  activity  on  behalf  of  said  A.F.L.  and  activity 
against  said  C.I.O. 

(c)  In  that  there  is  no  evidence  that  the  Peti- 
tioner discriminated  against  the  persons  named  in 
1(a)  above,  or  interfered  with  the  rights  of  any 
other  employees  to  self  organization,  or  that  the 
Petitioner  engaged  in  unfair  labor  practices  pro- 
hibited by  the  National  Labor  Relations  Act. 

(d)  In  that  the  evidence  conclusively  proves  the 
fact  that  the  Petitioner  could  not  have  formed  any 
definite  opinion  as  to  the  motivation  of  the  C.I.O. 
in  requesting  the  discharge  of  the  persons  named 
in  1  (a)  above. 

(e)  In  that  the  evidence  is  conclusive  of  the 
fact  that  the  discharge  of  the  persons  named  in 
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1(a)  above  by  Petitioner  was  unrelated  to  any  ac- 
tivity of  said  persons  on  behalf  of  the  A.F.L.  and 
against  the  C.I.O.  and  of  the  fact  that  the  obliga- 
tion of  the  Petitioner's  contract  with  the  C.I.O.  re- 
quired it  to  discharge,  upon  notice,  employees  fail- 
ing to  maintain  membership  in  good  standing,  and 
of  the  fact  that  the  discharges  of  said  persons  were 
wholly  pursuant  to  the  provisions  of  said  contract. 

2.  The  Board  erred  in  denying  the  motion  of 
Petitioner  to  dismiss  the  said  complaint  upon  which 
its  decision  and  order  are  rested,  inasmuch  as  the 
testimony  and  the  evidence  at  the  hearing  estab- 
lished the  existence  of  a  contract  between  Petitioner 
and  the  C.I.O.,  executed  in  conformity  with  the 
terms  of  the  National  Labor  Relations  Act,  which 
said  contract,  admitted  by  the  Board  to  be  valid, 
constituted,  and  does  constitute,  a  complete  bar  to 
these  proceedings,  in  that  said  contract  requires  the 
Petitioner  upon  notice  by  the  C.I.O.  to  discharge 
any  members  of  said  C.I.O.  not  in  good  standing, 

3.  The  Board  erred  in  its  decision  and  order  for 
the  reason  that  the  persons  named  in  1(a)  above 
failed  to  m.aintain  membership  in  good  standmg  in 
said  C.I.O.,  a  condition  precedent  to  continued  em- 
ployment, and  that  their  failure  to  comply  with 
such  contractual  conditions  was  the  sole  cause  of 
their  discharges. 

4.  The  Board  erred  in  its  decision  and  order  in- 
asmuch as  the  Board  has  no  jurisdiction  over  the 
internal  administration  or  management  of  the 
affairs  of  the  C.I.O. 
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5.  The  Board  erred  iii  its  decision  and  order  for 
the  reason  that  it  requires  by  its  said  decision  that 
the  Petitioner  inquire  into,  interfere  with  and 
police  the  internal  administraton  and  management 
of  the  C.I.O.'s  affairs,  all  contrary  to  law,  in  that 
neither  the  Petitioner  nor  the  Board  has  power  or 
jurisdiction  to  intrude  into  the  internal  manage- 
ment of  the  C.I.O.'s  affairs. 

6.  The  Board  erred  in  its  decision  and  order  in 
that  by  the  terms  of  the  contract  admitted  to  be 
valid,  in  accordance  with  the  terms  of  the  National 
Labor  Relations  Act,  the  C.I.O.  is  the  sole  judge 
of  its  membership,  and  neither  the  Petitioner  nor 
the  Board  possesses  power  to  regulate  the  Union  in 
its  admission  or  exclusion  of  members  or  its  power 
to  discipline  or  try  them  under  its  constitution  and 
by-laws,  and  in  that  the  persons  named  in  1(a) 
above  were  compelled  by  the  terms  of  said  constitu- 
tion and  by-laws  to  exhaust  their  remedies  within 
the  said  C.I.O.  and  in  that,  if  further  relief  was 
desired  by  them,  they  were  compelled  to  apply  to 
the  Courts  of  the  State  of  California  for  a  review 
of  the  action  taken  by  the  C.I.O. 

7.  The  Board  erred  in  its  decision  and  order  in 
that  Clyde  Haynes,  David  Luchsinger,  Frank  Mar- 
shall, Sanford  Moreau,  Harry  Smith,  Edwin 
Thompson,  Harold  Lonnberg,  Lincoln  Olsen,  Wil- 
liam Sherman,  Henry  Hellbaum,  Sebastian  Rami- 
rez, Terry  Anderson,  Henry  Gianarelli,  Ophelia 
Reyes,  William  Howard,  Kay  Norris,  Genevieve 
Young,  Frank  Richmond,  Manuel  Alegre  and  Ed- 
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ward  Navarro  were  called  upon  to  stand  trial  under 
the  terms  of  the  constitution  and  by-laws  of  the 
said  C.I.O.  but  said  persons  refused  to  stand  trial, 
and  by  their  said  refusal  accepted  the  decision  of 
the  C.I.O.  debarring  them  from  membership  therein, 
and  having  failed  to  avail  themselves  of  the  reme- 
dies provided  by  the  constitution  and  by-laws  of  the 
O.I.O.,  no  attack  upon  said  decision  of  the  C.I.O. 
is  open  to  them  in  proceedings  either  before  the 
Courts  or  before  any  special  tribunals,  such  as  the 
National  Labor  Relations  Board. 

8.  The  Board  erred  in  its  decision  and  order  in 
the  Calixto  Rigo,  Caetano  Perreira,  Glenn  Hixson, 
Martin  Heppeler,  Thomas  Azevedo,  Manuel  Souza, 
Robert  Ashworth,  Felix  Denkowski,  Vincent  Bar- 
boni,  Alden  Lee,  John  Perucca,  Manuel  Mmioz,  Ann 
Cerrato.  Rose  Ros,  Ina  Paige,  Nick  Tate  and  Al- 
"bert  Zulaica  were  called  upon  to  stand  trial  before 
the  C.I.O.  and  did  so  stand  trial  on  December  17, 
1945,  and  pleaded  guilty  to  the  charge  of  having 
participated  in,  or  fomenting  and  encouraging  a 
strike  contrary  to  the  policies  of  the  C.I.O.,  and  by 
said  plea  of  guilty  they  have  accepted  the  decision 
of  the  C.I.O.  debarring  them  from  membership  and 
placing  them  on  probation  and  forbidding  said  per- 
sons from  working  at  the  Petitioner's  plant;  and 
having  so  conducted  themselves,  said  persons  cannot 
now  make  any  attack  upon  said  decision  of  the 
C.I.O.  in  proceedings  either  before  the  Courts  or 
any  special  tribunals,  such  as  the  National  Labor 
Relations  Board. 
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9.  The  Board  erred  in  its  decision  and  order  in 
that  by  its  decision  the  Board  undertakes  to  nn1]ify 
the  constitution  and  by-laws  of  the  C.I.O.,  which 
constitution  and  by-laws  provide  an  exclusive  pro- 
cedure for  review  and  appeal  on  behalf  of  any  mem- 
ber aggrieved  by  an  order  or  decision  of  expulsion 
and  suspension  and  to  substitute  in  lieu  of  the  con- 
stitution and  by-laws  of  the  C.I.O.  the  Board's  own 
procedure,  which  said  procedure  is  not  laid  down 
by  any  Act  of  Congress  and  is  in  violation  of  the 
terms  of  the  National  Labor  Relations  Act  itself 
and  contrary  to  its  legislative  history. 

10.  The  Board  erred  in  its  decision  and  order 
in  that  it  thereby  prohibits  the  coercion  of  em- 
ployees by  other  employees  or  labor  organizations; 
and  said  coercion  of  employees  by  other  employees 
or  labor  organizations  is  not  prohibited  by  the  Na- 
tional Labor  Relations  Act. 

11.  The  Board  erred  in  its  decision  and  order 
in  that  it  has  thereby  found  the  C.I.O.  to  be  guilty 
of  unfair  labor  practices  and  it  has  thereby  required 
the  vicarious  expiation  of  the  wrong  doing,  if  any, 
of  the  C.I.O.  through  punishment  visited  upon  the 
Petitioner. 

12.  The  Board  erred  in  its  decision  and  order 
in  that  its  decision  and  order  requires  the  Peti- 
tioner to  breach  its  contract  with  the  C.I.O.  and 
imposes  upon  the  Petitioner  a  penalty  for  comply- 
ing therewith,  notwithstanding  that  the  said  con- 
tract is  valid  under  the  terms  of  the  National  Labor 
Relations  Act  and  is  enforceable  under  the  laws  of 
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the  State  of  California  where  the  contract  was  exe- 
cuted. The  Board  has  no  jurisdiction  to  exonerate 
or  relieve  Petitioner  from  the  obligations  of  said 
contract. 

13.  The  Board  erred  in  its  decision  and  order 
in  that  its  decision  and  order  amounts  in  effect  to 
nullifying  Section  8(3)  of  the  National  Labor  Re- 
lations Act,  recognizing  the  validity  of  the  contract 
herein  at  issue,  and  in  that  it  requires  the  Petitioner 
to  intrude  itself  as  a  judge  or  tribunal  into  the  in- 
ternal administration  and  affairs  of  the  C.I.O.  and 
to  examine  into  and  inquire  into  and  review  its 
disciplinary  measures  and  procedures  and  to  inter- 
fere with  the  C.I.O. 's  rights,  under  its  constitution 
and  by-laws,  to  expel  or  discipline  delinquent  mem- 
bers, contrary  to  the  express  terms  of  the  National 
Labor  Relations  Act,  29  U.S.C.A.  158  (1)  and  (2). 

14.  The  Board  erred  in  its  decision  and  order 
in  refusing  to  dismiss  the  complaint  because  there 
was  no  evidence  or  testimony  adduced  upon  the 
hearing  to  establish  the  violations  of  the  National 
Labor  Relations  Act  alleged  in  said  complaint. 

15.  The  decision  and  order  of  the  Board  is  erro- 
neous because  there  is  no  evidence  sufficient  to  sup- 
port the  findings  of  fact  and  conclusions  of  law  set 
forth  therein. 

16.  The  Board  erred  in  its  decision  and  order 
in  that  the  said  order  deprives  the  Petitioner  of 
property  without  due  process  of  law  inasmuch  as 
Petitioner  is  called  upon  under  the  terms  of  said 
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order  to  make  whole  the  persons  named  in  1(a) 
above  for  any  loss  of  pay  they  have  suffered  since 
the  termination  of  their  employment  with  Peti- 
tioner, contrary  to  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

17.  The  Board  erred  in  its  decision  and  order 
in  that  the  said  order  deprives  this  Petitioner  of 
its  property  rights  and  privileges  accruing  to  it 
under  its  contract  herein  set  forth  without  due 
l^rocess  of  law,  and  serves  to  impair  the  obligations 
and  benefits  of  its  contract  contrary  to  the  Fifth 
and  Fourteenth  Amendments  to  the  Constitution  of 
the  United  States,  and  in  that  it  assumes  a  power 
in  the  Board  to  sit  in  review  or  judgment  upon 
the  validity  of  a  contract  validly  executed  under  the 
laws  of  the  State  of  California,  and  specifically  ren- 
dered valid  mider  the  terms  of  the  National  Lnbor 
Relations  Act,  which  constitutes  a  power  and  a 
jurisdiction  to  adjudicate  the  validity  of  contracts 
vested  only  either  in  the  State  or  Federal  Courts 
])ut  nowhere  granted  to  the  National  Labor  Rela- 
tions Board  by  the  provisions  of  the  National  Labor 
Relations  Act. 

Dated:  February  8,  1947. 

/s/  BARTLEY  C.  CRUM, 
/s/  PHILIP  C.  EHRLICH, 
/s/  R.  J.  HECHT, 

Attorneys  for  Petitioner. 

[Endorsed]:     Filed  Feb.  10,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  OF  NATIONAL  LABOR  RELA- 
TIONS BOARD  TO  PETITION  FOR  RE- 
VIEW OF  AND  TO  SET  ASIDE  ITS 
ORDER  AND  REQUEST  FOR  ENFORCE- 
MENT OF  SAID  ORDER. 

To :  The  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  the  National  Labor  Relations  Board, 
herein  called  the  Board,  and  pursuant  to  the  Na- 
tional Labor  Relations  Act  (49  Stat.  449,  U.S.C. 
Supp.  V,  Title  29,  Sec.  151,  et  seq.),  hereinafter 
called  the  Act,  files  this  answer  to  the  petition  for 
review  of  and  to  set  aside  an  order  issued  by  the 
Board  against  Colgate-Palmolive-Peet  Company, 
petitioner  herein,  and  the  Board's  request  for  en- 
forcement of  said  order. 

1.  The  Board  admits  the  allegations  contained  in 
Parts  II,  IV,  V,  IX,  and  XII,  of  the  Petition  for 
Review. 

2.  Answering  the  allegations  contained  in  Part 
VII  of  the  Petition  for  Review,  the  Board  admits 
that  its  order  is  a  final  order,  and  that  Petitioner 
is  a  person  aggrieved  within  the  meaning  of  Section 
10(f)  of  the  Act.  And  further  answering  the  allega- 
tions contained  in  said  Part,  the  Board  prays  refei- 
ence  to  the  certified  transcript  of  the  record,  filed 
herewith,  of  the  proceedings  heretofore  had  herein, 
for  a  full  and  exact  statement  of  the  pleadings,  evi- 
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dence,  findings  of  fact,  conclusions  of  law  and  order 
of  the  Board,  and  all  other  proceedings  had  in  this 
matter.  And  further  answering  the  allegations  con- 
tained in  said  Part,  the  Board  denies  each  and  every 
allegation  of  error  contained  in  subparagraphs  1 
through  4. 

3.  Answering  the  allegations  contained  in  Parts 
I,  III,  VI,  VII,  X,  XI,  XIII,  XIV,  XV,  and  XVI, 

of  the  Petition  for  Review,  the  Board  prays  refer- 
ence to  the  certified  transcript  of  the  record,  filed 
herewith,  of  the  proceedings  heretofore  had  herein, 
for  a  full  and  exact  statement  of  the  pleadings,  evi- 
dence, findings  of  fact,  conchisions  of  law  and  order 
of  the  Board,  and  all  other  proceedings  had  in  this 
matter. 

4.  The  Board  denies  each  and  every  allegation 
of  error  contained  in  Part  XVII  of  the  Petition  for 
Review. 

5.  Further  answering,  the  Board  avers  that:  the? 
proceedings  had  before  it,  the  findings  of  fact,  con- 
clusions of  law,  and  order  of  the  Board  were  and 
are  in  all  respects  valid  and  proper  under  the  Act. 

6.  The  Board  respectfully  requests  this  Court  to 
deny  the  Petitioner's  prayer,  contained  in  Part 
XVII  of  the  Petition  for  Review,  that  the  Board's 
decision  and  order  be  set  aside. 

7.  The  Board  further  respectfully  requests  this 
Court  to  deny  the  Petitioner's  prayer,  (Contained  in 
Part  XVII  of  the  Petition  for  Review,  that  the 
Board's  order  be  stayed  pending  the  disposition  of 
the  proceedings  herein. 
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8.  The  Board,  pursuant  to  Section  10(e)  of  the 
National  Labor  Eelations  Act,  respectfully  requests 
this  Honorable  Court  for  enforcement  of  its  order 
issued  against  petitioner  on  September  6,  1946,  in 
the  proceedings  designated  on  the  records  of  the 
Board  as  Case  No.  20-C-1372,  entitled:  "In  the 
Matter  of  Colgate-Palmolive-Peet  Company  and  In- 
ternational Chemical  Workers  Union,  A.  F.  of  L." 

In  support  of  this  request  for  enforcement  of 
its  order,  the  Board  respectfully  shows: 

(a)  Colgate-Palmolive-Peet  Company,  a  Dela- 
ware corporation,  is  engaged  in  business  at  Berke- 
ley, California.  This  Court  has  jurisdiction  of  the 
Petition  for  Review  herein  and  of  the  request  for 
enforcement  by  virtue  of  Section  10(e)  and  (f )  of  the 
Act. 

(b)  Upon  proceedings  had  in  said  matter,  as 
more  fully  shown  by  the  entire  record  thereof,  cer- 
tified by  the  Board  and  filed  with  this  Court  herein, 
to  which  reference  is  hereby  made,  and  including 
a  complaint,  answer,  hearing  for  the  purpose  of 
taking  testimony  and  receiving  other  evidence.  Trial 
Examiner's  report  and  exceptions  thereto,  the 
Board,  on  September  6,  1946,  duly  stated  its  find- 
ings of  fact  and  conclusions  of  law  and  issued  its 
order  directed  to  petitioner  and  its  officers,  agents, 
successors,  and  assigns.  So  much  of  the  aforesaid 
order  as  relates  to  this  proceeding  provides  as 
follows: 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10(c)  of  the  National  Labor  Relations 
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Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Colgate-Palmolive-Peet 
Company,  Berkeley,  California,  and  its  officers, 
agents,  successors,  and  assigns,  shall: 

1.  Cease  and  desist  from  discouraging  member- 
ship in  International  Chemical  Workers  Union, 
A.F.  of  L.,  or  any  other  labor  organization  of  its 
employees,  or  encouraging  membership  in  Inter- 
national Longshoremen's  and  Warehousemen's 
Union,  Warehouse  Union  No.  6,  C.I.O.,  or  any  other 
labor  organization  of  its  employees,  by  discharging 
or  refusing  to  reinstate  any  of  its  employees,  or  by 
discriminating  in  any  other  manner  in  regard  to 
their  hire  or  tenure  of  employment  or  any  term  or 
condition  of  their  employment. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Clyde  Haynes,  David  Liidi- 
singer,  Frank  Marshall,  Sanford  Moreau, 
Harry  Smith,  Edwin  Thompson,  Harold  Lonn- 
berg,  Lincoln  Olsen,  William  Sherman,  Calixto 
Rigo,  Robert  Ashworth,  Thomas  Azevedo,  Man- 
uel Muiizo,  Henry  Hellbaum,  Nick  Tate,  Glo^nu 
Hixson,  Vincent  Barboni,  Martin  Heppeler, 
Sebastian  Ramirez,  Alden  Lee,  Terry  Ander- 
son, Felix  Denkowski,  Manuel  Souza,  Henry 
Gianarelli,  Albert  Zulaica,  Ann  Cerrato,  Ophe- 
lia Reyes,  William  Howard,  Kay  Norris,  Ina 
Paige,  Caetano  Perreira,  Rose  Ros,  Genevieve 
Young,  Frank  Richmond,  Manuel  Alegre,  John 
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Perucca,  and  Edward  Navarro  immediate  and 
full  reinstatement  to  their  former  or  substan- 
tially equivalent  positions,  without  prejudice 
to  their  seniority  or  other  rights  and  privileges : 

(b)  Make  whole  the  persons  named  above 
in  paragraph  2(a)  of  our  Order  for  any  loss 
of  pay  they  have  suffered  by  reason  of  the  re- 
spondent's discrimination  against  them,  by  pay- 
ment to  each  of  them  of  a  sum  of  money  equal 
to  the  amount  which  he  normally  would  have 
earned  as  wages  from  the  date  of  his  discharge 
to  March  27,  1946,  the  date  of  the  Intermediate 
Report  herein,  and  from  the  date  of  the  Deci- 
sion and  Order  herein  to  the  date  of  the  re- 
spondent's offer  of  reinstatement,  less  his  net 
earnings  during  said  period  ;ii 

(c)  Post  throughout  its  plant  at  Berkeley, 
California,  copies  of  the  notice  attached  hereto, 
marked  "Appendix  A."  Copies  of  said  notice, 
to  be  furnished  by  the  Regional  Director  for 
the  Twentieth  Region,  shall,  after  being  duly 


ngy  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent 
necessity  of  his  seeking  employment  elsewhere.  See 
Matter  of  Corssett  Lumber  Company,  8  N.L.R.B. 
440.  Monies  received  for  work  performed  upon 
Federal,  State,  county,  municipal,  or  other  work 
relief  projects  shall  be  considered  as  earnings.  See 
Republic  Steel  Corporation  v.  N.L.R.B.,  311  U.  S.  7. 
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signed  by  the  respondent's  representative,  be 
posted  by  the  respondent  immediately  upon  re- 
ceipt thereof,  and  maintained  by  it  for  sixty 
(60)  consecutive  days  thereafter,  in  conspicu- 
ous places,  including  all  places  where  notices 
to  employees  are  customarily  posted.  Reason- 
able steps  shall  be  taken  by  the  respondent  to 
insure  that  said  notices  are  not  altered,  defaced, 
or  covered  by  any  other  material ; 

(d)  Notify  the  Regional  Director  for  the 
Twentieth  Region  in  writing,  within  ten  (10) 
days  from  the  date  of  this  Order,  what  steps 
the  respondent  has  taken  to  comply  ho-'ewith. 

(c)  On  September  6,  1946,  the  Board's  Decision 
and  Order  was  duly  served  upon  the  petitioner. 

(d)  Pursuant  to  Section  10(e)  and  (f)  of  the 
Act,  the  Board  has  certified  and  filed  with  this  Court 
a  transcript  of  the  entire  record  in  the  proceeding. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  answer 
and  request  for  enforcement,  and  the  filing  of  t}i«^ 
certified  transcript  of  the  entire  record  in  this  ])ro- 
ceeding,  to  be  served  upon  petitioner,  and  that  this 
Court  take  jurisdiction  of  the  j)roceeding  and  of 
the  questions  to  be  determined  therein  and  make 
and  enter  upon  the  pleadings,  evidence,  and  pro- 
ceedings set  forth  in  the  entire  certified  record  of 
said  proceedings,  and  upon  so  much  of  the  order 
set  forth  hereinabove,  a  decree  denying  the  petition 
to  review  and  set  aside  and  enforce  in  whole  said 
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order  of  the  Board,  and  requiring  petitioner  and 
its  officers,  agents,  successors,  and  assigns  to  comply 
therewith.  The  Board  further  prays  that  this  Hon- 
orable Court,  in  enforcing  said  order,  shall  provide 
that  the  aforementioned  notice  to  be  posted  by  peti- 
tioner, marked  "Appendix  A,"  shall  specifically 
recite  that  the  Board's  order  has  been  enforced  by 
a  decree  of  this  Court  so  that  the  introductory 
clause  of  the  notice  shall  read  as  follows:  "Appen- 
dix A,  Notice  to  all  Employees,  Pursuant  to  a  Deci- 
sion and  Order  of  the  National  Labor  Relations 
Board,  as  enforced  by  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
in  order  to  effectuate  the  policies  of  the  National 
Labor  Relations  Act,  we  hereby  notify  our  em- 
ployees that:."  The  Board  further  prays  that  in 
lieu  of  the  phrase  "Above-named  union"  in  the 
second  paragraph  of  "Appendix  A"  there  be  sub- 
stituted "International  Chemical  Workers  Union, 
A.F.L." 

A.  NORMAN  SOMERS, 

Assistant  General  Counsel 
National  Labor 
Relations  Board. 

Dated  at  Washington,  D.   C,  this  28th  day  of 
January,  1947. 
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Appendix  A 

Notice  to  All  Employees 

Pursuant  to  a  Decision  and  Order  of  the  Na- 
tional Labor  Relations  Board,  and  in  order  to 
effectuate  the  policies  of  the  National  Labor  Rela- 
tions Act,  we  hereby  notify  our  employees  that: 

We  Will  Offer  to  the  employees  named  below 
immediate  and  full  reinstatement  to  their  for- 
mer or  substantially  equivalent  positions  with- 
out prejudice  to  any  seniority  or  other  rights 
and  privileges  previously  enjoyed,  and  make 
til  em  whole  for  any  loss  of  pay  suffered  as  a 
I'esult  of  their  discharge  as  set  forth  in  the 
Decision  and  Order. 


Clyde  Ha}Ties 
David  Luchsinger 
Frank  Marshall 
Sanford  Moreau 
Harry  Smith 
Edwin  Thompson 
Harold  Lonnberg 
Lincoln  01  sen 
AVilliam  Sherman 
Calitto  Rigo 
Robert  Ashworth 
Manuel  Munoz 
Henry  Hollbaum 
Nick  Tate 
Glenn   Hixson 
Vincent  Barboni 
Martin  Heppoler 
Sebastian   Ramirez 


Alden  Lee 
Terry  Anderson 
Felix  Denkowski 
Manuel  Souza 
Henr}^   Gianarelli 
Albert  Zulaica 
Ann  Cerrato 
Ophelia  Reyes 
Kay  Norris 
Ina  Paige 
Oaetano  Perreira 
Rose  Ros 
Genevieve   Young 
Frank  Richmond 
Manuel  Alegre 
John  Perucca 
Edward  Navarro 
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All  our  employees  are  free  to  become  or  remain 
members  of  the  above-named  union  or  any  other 
labor  organization.  We  will  not  discriminate  in  re- 
gard to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  emploAinent  against  any  of  our 
employees  because  of  membership  in  or  activity  on 
behalf  of  any  such  labor  organization. 

COLGATE-PALMOLIVE- 
PEET  COMPANY, 
(Employer). 

Bv 


(Representative)    (Title) 


Dated. 


Note:  Any  of  the  above-named  employees  pres- 
ently serving  in  the  armed  forces  of  the  United 
States  will  be  offered  full  reinstatement  upon  ap- 
plication in  accordance  with  the  Selective  Service 
Act  after  discharge  from  the  armed  forces. 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced  or 
covered  by  any  other  material. 

District  of  Columbia — ss. 

A.  Norman  Somers,  being  first  duly  sworn, 
states  that  he  is  Assistant  General  Counsel  of  the 
National  Labor  Relations  Board,  respondent  and 
petitioner  herein,  and  that  he  is  authorized  to  and 
does  make  this  verification  in  behalf  of  said  Board; 
that  he  has  read  the  foregoing  answer  and  petition 
for  enforcement  and  has  knowledge  of  the  contents 
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thereof;  and  that  the  statements  therein  are  true 
to  the  best  of  his  knowledge,  information  and  belief. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Subscribed  and  sworn  before  me  this  28th  day 
of  January,  1947. 

[Seal]        /s/  JOHN  E.  LAWYER, 

Notary  Public,  District  of 
Columbia. 
My  Commission  Expires  August  14,  1949. 

[Endorsed]:  Filed  Feb.  3,  1947. 


Al  a  Stated  Term,  to  wit:  The  October  Term 
1946,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Monday  the  seven- 
teenth day  of  February  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-seven. 

Present:  Honorable  Francis  A.  Garrecht, 

Senior  Circuit  Judge,  Presiding, 
Honorable  Homer  T.  Bone,  Circuit  Judge, 
Honorable  William  Orr,  Circuit  Judge. 

[Title  of  Cause] 

ORDER  PERMITTING  INTERVENTION 

Upon  consideration  of  the  motion  to  intervene  of 
Warehouse  Union  Local  6,  International  Long- 
shoremen's &  Warehousemen's  Union,  C.I.O.,  filed 
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February  13,  1947,  and  of  the  petition  to  inter- 
vene of  International  Chemical  Workers  Union, 
A.  F,  of  L.,  and  of  Clyde  Haynes  et  al.,  filed  Feb- 
ruary 13,  1917,  and  good  cause  therefor  appearing, 
It  Is  Ordered  that  each  of  said  petitions  to  inter- 
vene be,  and  hereby  is  granted,  and  that  said  peti- 
tioners be,  and  they  hereby  are  allowed  to  intervene 
in  the  above-entitled  cause,  and  that  they  are  allowed 
to  file  and  serve  their  respective  complaints  in  in- 
tervention. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   11514 

COLGATE-PALMOLIVE-PEET   COMPANY 

(a  corporation). 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

INTERNATIONAL  CHEMICAL  WORKERS 
UNION,  A.  F.  OF  L.,  CLYDE  HAYNES, 
DAVID  LUCHSINGER,  FRANK  MAR- 
SHALL, SANFORD  MOREAU,  HARRY 
SMITH,  EDWIN  THOMPSON,  HAROLD 
LONNBERG,  LINCOLN  OLSEN,  WILLIAM 
SHERMAN,  CALITTO  RIGO,  ROBERT 
ASHWORTH,  THOMAS  AZEVEDO,  MAN- 
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UEL  MUNOZ,  HENRY  HELLBAUM,  NICK 
TATE,  GLENN  HIXSON,  VINCENT  BAR- 
BONI,  MARTIN  HEPPELER,  SEBAS- 
TIAN RAMIREZ,  ALDEN  LEE,  TERRY 
ANDERSON,  FELIX  DENKOWSKI,  MAN- 
UEL SOUZA,  HENRY  GIANARELLI, 
ALBERT  ZULAICA,  ANN  CERRATO, 
OPHELIA  REYES,  WILLIAM  HOWARD, 
KAY  NORRIS,  INA  PAIGE,  CAETANO 
PERREIRA,  ROSE  ROS,  GENEVIEVE 
YOUNG,  FRANK  RICHMOND,  MANUEL 
ALEGRE,  JOHN  PERUCCA  and  EDWARD 
NAVARRO, 

Plaintiffs  in   Intervention, 

vs. 

COLGATE-PALMOLIVE-PEET   COMPANY, 
a  corporation. 

Defendant  in  Intervention. 

COMPLAINT  IN  INTERVENTION 

Comes  now  plaintiffs  in  intervention,  after  leave 
of  this  Court  first  had  and  obtained,  and  file  this, 
theii  Complaint  in  Intervention,  and  for  cause  of 
action  and  grounds  for  intervention  allege: 

I. 

That  plaintiff  in  intervention.  International 
Chemical  Workers  Union,  A.  F.  of  L.,  hereinafter 
called  AFL,  was  at  all  times  herein  mentioned  a 
labor  organization  as  defined  in  the  National  Labor 
Relations  Act,  and  was  the  duly  constituted  repre- 
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sentative  of  the  above-individually  named  plaintiffs 
in  intervention. 

II. 
That  on  September  6,  1946,  the  National  Labor 
Kelations   Board  made   an   order,   vs^hich  has  now 
become  final,  ordering  defendant  in  intervention: 

a)  To  cease  and  desist  from  discouraging  mem- 
bership in  the  AFL,  or  any  other  labor  organization, 
or  encouraging  membership  in  any  labor  organization 
by  discharging  or  refusing  to  reinstate  any  of  its 
employees,  or  by  discriminating  in  any  other  man- 
ner in  regard  to  their  hire  or  tenure  of  emplojTuent 
or  any  term  or  condition  of  their  employment; 

b)  To  offer  the  above-individually  named  plain- 
tiffs in  intervention  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,  without  prejudice  to  their  seniority  or 
other  rights  and  privileges;  and 

c)  To  make  whole  said  individual! 3^  named 
plaintiffs  in  intervention  for  any  loss  of  pay  they 
have  suffered  by  reason  of  defendant  in  interven- 
tion's discrimination  against  them. 

III. 

That  defendant  in  intervention,  instead  of  com- 
plying with  said  order  of  the  National  Labor  Re- 
la^:ions  Board,  has  petitioned  this  Court  to  review 
said  order. 

IV. 

That  the  above-named  plaintiffs  in  intervention 
are  the  beneficiaries  of  said  order,  and  v\^ould  be  the 
parties  aggrieved  by  any  modification  thereof  by 
this  Court. 
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V. 

That  said  order  was  in  all  respects  duly  made 
by  said  National  Labor  Relations  Board  upon  suf- 
ficient and  proper  evidence  offered  and  received 
in  a  hearing  before  a  Trial  Examiner  of  said  Na- 
tional Labor  Relations  Board;  that  the  sole  issue 
in  said  case  was  whether  defendant  in  intervention 
discharged  the  said  individually  named  plaintiffs 
in  intervention  with  knowledge  of  their  activities 
on  behalf  of  the  AFL,  and  in  the  exercise  of  the 
right  guaranteed  to  said  persons,  as  employees  of 
defendant  in  intervention,  by  the  National  Labor 
Relations  Act  to  bargain  collectively  through  rep- 
resentatives of  their  own  choosing;  that  said  evi- 
dence disclosed  that  defendant  in  intervention 

a)  knew  of  said  activities  and  the  purpose 
thereof  as  early  as  July  28,  1945,  two  days  before 
the  first  discharges  herein,  at  which  time  defendant 
in  intervention  was  requested  to  and  did  shut  down 
its  plant  for  a  period  of  two  hours  to  allow  its 
employees  to  attend  a  meeting  for  the  purpose  of 
considering  the  transfer  of  their  affiliation  to  an- 
other labor  organization; 

b)  learned  further  of  said  activities  and  the 
purpose  thereof  on  July  30,  1945,  through  the  dis- 
tribution of  leaflets  in  the  plant  and  the  holding 
of  a  general  employees'  meeting  for  which  the  plant 
was  shut  down; 

c)  learned  further  of  said  activities  and  the 
purpose  thereof  on  July  31,  1945,  during  the  course 
of  an  interview  with  officers  of  defendant  in  inter- 
vention  concerning  the  reinstatement   of  ihv   first 
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group  of  employees  discharged,  and  by  additional 
leaflets  distributed  in  the  plant; 

d)  learned  further  of  said  activities  and  the 
purpose  thereof  by  the  filing  of  a  petition  for  rep- 
resentation by  the  AFL  on  August  3,  1945,  and  by 
the  filing  by  the  AFL,  on  August  13,  1945,  of  an 
unfair  labor  practice  charge; 

e)  learned  further  of  said  activities  and  the 
purposes  thereof  by  reports  to  defendant  in  inter- 
vention's production  manager,  as  admitted  by  said 
production  manager  in  his  testimony; 

f)  learned  further  of  said  activities  and  the 
purposes  thereof  from  leaflets  distributed  in  the 
plant  and  posted  on  the  plant  bulletin '  board,  on 
August  22,  1945; 

o")  learned  further  of  said  acti^dties  and  the 
purposes  thereof,  and  the  inter-union  controversy 
among  the  employees  of  defendant  in  intervention, 
by  an  interview  on  August  30,  1945,  with  a  repre- 
sentative of  the  ILWU  CIO,  hereinafter  called 
CIO. 

VI. 

That  on  the  basis  of  the  above,  and  other,  evi- 
dence the  National  Labor  Relations  Board  found 
the  proof  of  knowledge  on  the  part  of  defendant 
in  intervention  to  be  "overwhelming". 

VII. 

Tbat  said  order  of  the  National  Labor  Relations 
Board  is  legal  and  correct  in  all  respects  and  does 
not  compel  defendant  in  intervention  to  interfere 
with  the  rights  of  its  employees,  contrary  to  the 
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provisions  of  the  National  Labor  Relations  Act, 
does  not  deprive  either  defendant  in  intervention 
or  the  CIO  of  property  or  property  rights  without 
due  process  of  law,  and  does  not  make  a  judge  of 
and  punish  defendant  in  intervention  ''for  not 
perfoiming  its  judicial  functions  and  for  failing 
to  evaluate  the  evidence  in  a  manner  which  would 
meet  with  the  approval  of  the  Board,"  but,  rather, 
said  order  is  based  upon  a  finding,  upon  the  evi- 
dence, that  defendant  in  intervention  made  no  bona 
fide  effort  to  evaluate  the  evidence  before  it  of  its 
employees'  activities  and  of  the  purpose  of  the  CIO 
in  requesting  the  discharge  of  the  above-named 
individual  plaintiffs. 

Wherefore,  plaintiffs  in  intervention   pray  that 
said  petition  to  review  be  dismissed. 

Dated   at   San   Francisco,    California,   this   14th 
day   of   February,    1947. 

TOBRINER  &  LAZARUS, 

By  /s/  MATHEY  O.   TOBRINER, 

/s/  JONATHAN  H.  ROWELL, 

Attorneys  for  Plaintiffs  in 
Intervention. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Mathew  O.  Tobriner,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  one  of  the  attorneys  for  intervenors 
herein ;  that  he  has  read  the  foregoing  Complaint  in 
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Intervention  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as 
to  those  matters  therein  alleged  on  information  and 
belief,  and  as  to  those  things  that  he  believes  it  to 
be  true ;  that  he  makes  this  verification  on  behalf  of 
intervenors  for  the  reason  that  there  is  no  officer 
of  intervenors  in  the  City  and  County  of  San 
Franciso  authorized  to  verify  said  Complaint. 

/s/  MATHEW  O.  TOBRINER. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  February,  1947. 

[Seal]        /s/  LOUIS    WIENER, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed:]   Filed  Feb.   17,   1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11514 

COLGATE-PALMOLIVE-PEET   COMPANY, 
a  corporation, 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 

WAREHOUSE  UNION  LOCAL  6,  INTERNA- 
TIONAL LONGSHOREMEN'S  &  WARE- 
HOUSEMEN'S UNION   (CIO), 

Plaintiff  in  Intervention. 

COMPLAINT  IN  INTERVENTION  OF  WARE- 
HOUSE UNION  LOCAL  6,  INTERNA- 
TIONAL LONGSHOREMEN'S  &  WARE- 
HOUSEMEN'S UNION   (CIO) 

Comes  now  Warehouse  Union  Local  6,  Inter- 
national Longshoremen's  &  Warehousemen's  Union 
(CIO),  Plaintiff  in  intervention,  hereinafter  called 
CIO,  after  leave  of  this  Court  first  had  and  ob- 
tained, and  files  this  its  complaint  in  intervention 
and  for  cause  of  action  and  grounds  for  interven- 
tion alleges: 

I. 

Plaintiff  in  intervention,  CIO,  is  and  at  all  times 
herein  tnentioned  was  a  labor  organization  within 
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the  meaning  of  Section  2  (3)  of  the  National  Labor 
Relations  Act,  and  for  a  number  of  years  has  been 
and  now  is  the  duly  designated  collective  bargaining 
representative  of  the  employees  of  petitioner  Col- 
gate-Palmolive-Peet  Company  at  its  Berkeley 
plant,  having  been  certified  as  such  by  the  Na- 
tional Labor  Relations  Board. 

II. 

On  September  6,  1946,  the  National  Labor  Rela- 
tions Board  made  and  entered  its  order  wherein, 
among  other  things,  it  ordered  the  reinstatement 
to  petitioner's  employ  of  Clyde  Haynes,  David 
Luchsinger,  Frank  Marshall,  Sanford  Moreau, 
Harry  Smith,  Edwin  Thompson,  Harold  Lonnberg, 
Lincoln  Olsen,  William  Sherman,  Calixto  Rigo, 
Robert  Ashworth,  Thomas  Azevedo,  Martin  Hep- 
peler,  Sebastian  Ramirez,  Alden  Lee,  Terry  Ander- 
son, Felix  Denkowski,  Manuel  Souza,  Henry 
Gianarelli,  Albert  Zulaica,  Ann  Cerrato,  Ophelia 
Reyes,  William  Howard,  Kay  Norris,  Ina  Paige, 
Caetano  Perreira,  Rose  Ros,  Genevieve  Young, 
Frank  Richmond,  Manuel  Alegre,  John  Perucca, 
and  Edward  Navarro. 

III. 

CIO  is  adversely  effected  by  said  order,  and 
would  ])e  aggrieved  by  its  enforcement  by  this 
Court,  and  said  order  is  erroneous  and  unlawful  in 
the  following  particulars: 

1.  The  Order  requires  the  reinstatement  of  cer- 
tain employees  who  are  not  members  in  good 
standinc;  of  CIO  and  hence  is  in  conflict  with  the 
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terms  and  provisions  of  a  valid  contract  between 
petitioner  and  CIO  requiring  membership  in  CIO 
as  a  condition  of  employment  by  petitioner. 

2.  The  individuals  ordered  reinstated  formally 
resigned  from  CIO  prior  to  their  dismissal  by  peti- 
tioner, thereby  forfeiting  their  status  as  members 
in  good  standing  in  CIO  and  disqualifying  them- 
selves for  employment  by  petitioner. 

3.  Said  individuals  were  duly  suspended  or  ex- 
pelled from  membership  in  CIO  for  activities  inimi- 
cal to  the  welfare  of  CIO  and  violative  of  the  con- 
stitution and  laws  of  CIO,  after  a  formal  trial  by 
a  rank  and  file  committee  on  due  notice  with 
opportunity  to  appear  and  defend  against  the 
charges. 

4.  Said  Order  requires  the  reinstatement  of  in- 
dividuals who  deliberately  engaged  in  a  strike  dur- 
ing wartime,  in  violation  of  the  solemn  and  binding 
no-strike  pledge  of  CIO,  and  who  thereby  inter- 
ferred  with  and  obstructed  the  flow  of  vital  war 
material  to  the  armed  forces. 

5.  Said  Order  is  based  on  the  unsupported  find- 
ing that  said  individuals  were  disciplined  by  the 
CIO  and  deprived  of  employment  by  petitioners  on 
account  of  their  activities  in  behalf  of  the  AFL. 

6.  That  said  Order  is  based  on  the  unsupported 
finding  that  petitioner  company  had  knowledge  of 
reasons  for  CIO's  disciplinary  action  other  than  the 
reasons  set  forth  in  paragraphs  3  and  4  hereof; 
that  in  fact  petitioner  company  had  no  knowledge 
of  any  such  other  reasons,  inasmuch  as  CIO's  action 
was  based  solely  on  the  grounds  previously  stated 
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herein,  and  not  on  any  activities  by  said  individuals 
in  behalf  of  another  labor  organization. 

7.  Said  Order  is  predicated  upon  the  erroneous 
theory  that  where  an  employer  has  been  officially 
notified  of  the  suspension  or  expulsion  of  members 
of  a  labor  organization,  and  has  been  duly  fur- 
nished with  the  findings  and  decision  of  the  trial 
committee  indicating  that  due  process  of  law  was 
followed  in  disciplinary  proceedings  and  that  the 
grounds  for  disciplinary  action  were  lawful  and 
proper,  the  employer  is  nonetheless  obligated  to  go 
behind  such  notice  and  probe  into  the  internal 
affairs  of  the  labor  organization  to  determine 
whether  the  proceedings  were  sham  or  bona  fide, 
whether  the  stated  reasons  are  true,  whether  there 
are  additional  unstated  reasons  for  the  action  taken, 
and  similar  matters  in  confiict  with  the  employer's 
duty  not  to  meddle  with  the  internal  affairs  of  labor 
organizations. 

Wherefore,  plaintiff  in  intervention,  CIO,  prays 
that  the  said  final  Order  of  the  Board  be  set  aside 
in  whole. 

Dated  at  Oakland,  California,  this  24th  day  of 
February,  1947. 

EDISES,   TREUHAFT  & 
CONDON, 
By  /s/  BERTRAM  EDISES, 
Attorneys  for  Warehouse  Union  Local  6,  Interna- 
tional    Longshoremen's     &     Warehousemen's 
Union,  CIO. 
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State  of  California, 
County  of  Alameda — ss. 

Paul  Heide,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  official,  to  wit,  Vice-President  of 
Warehouse  Union  Local  6,  International  Long- 
shoremen's &  Warehousemen's  Union  (CIO),  plain- 
tiff in  intervention  herein;  and  is  authorized  to 
verify  the  said  complaint;  that  he  has  read  the 
foregoing  complaint  in  intervention  and  knows  the 
contents  therein;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  those  matters  therein  stated 
on  information  and  belief,  and  as  to  those  things 
that  he  believes  it  to  be  true. 

PAUL  HEIDE. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  February,  1947. 

[Seal]        /s/  ELIZABETH  AVHITE, 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

[Affidavit  of  service  by  mail  attached.] 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11514 


COLGATE-PALMOLIVE-PEET    COMPANY 

(a  corporation), 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

INTERNATIONAL  CHEMICAL  WORKERS 
UNION,  A.  F.  OF  L.,  CLYDE  HAYNES, 
DAVID  LUCHSINCER,  FRANK  MAR- 
SHALL, SANFORD  MOREAU,  HARRY 
SMITH,  EDWIN  THOMPSON,  HAROLD 
LONNBERG,  LINCOLN  OLSEN,  WIL- 
LIAM SHERMAN,  CALITTO  RIGO,  ROB- 
ERT ASHWORTH,  THOMAS  AZEVEDO, 
MANUEL  MUNOZ,  HENRY  HELLBAUM, 
NICK  TATE,  GLENN  HIXSON,  VINCENT 
BARBONI,  MARTIN  HEPPELER,  SEBAS- 
TIAN RAMIREZ,  ALDEN  LEE,  TERRY 
ANDERSON,  FELIX  DENKOWSKI,  MAN- 
UEL SOUZA,  HENRY  GIANARELLI,  AL- 
BERT ZULAICA,  ANN  CERRATO,  OPHE- 
LIA REYES,  WILLIAM  HOWARD,  KAY 
NORRIS,  INA  PAIGE,  CAETANO  PER- 
REIRA,  ROSE  ROS,  GENEVIEVE  YOUNG, 
FRANK  RICHMOND,  MANUEL  ALEGRE, 
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JOHN  PEEUCCA,  &  EDWAED  NAVAEEO, 

Plaintiffs  in  Intervention, 

vs. 

COLGATE-PALMOLIVE-PEET    COMPANY 

(a  corporation), 

Defendant  in  Intervention. 

ANSWEE  OF  PETITIONEE  AND  DEFEND- 
ANT IN  INTEEVENTION,  COLGATE- 
PALMOLIVE-PEET  COMPANY,  A  COE- 
POEATION,  TO  COMPLAINT  IN  INTEE- 
VENTION OF  INTEENATIONAL  CHEMI- 
CAL WOEKEES  UNION,  A.  F.  OF  L.,  ET 
AL,  PLAINTIFFS  IN  INTEEVENTION. 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Cireuit : 

Comes  now  the  petitioner  and  defendant  in  inter- 
vention, Colgate-Palmolive-Peet  Company,  a  cor- 
poration, and  files  its  Answer  to  the  Complaint  in 
Intervention  of  International  Chemical  Vv^orkers 
Union,  A.  F.  of  L.,  Clyde  Haynes,  David  Luch- 
singer,  Frank  Marshall,  Sanford  Moreau,  Harry 
Smith,  Edwin  Thompson,  Harold  Lonnberg,  Lin- 
coln 01  sen,  William  Sherman,  Calitto  Eigo,  Eobert 
Ashworth,  Thomas  Azevedo,  Manuel  Munoz,  Henry 
Hellbaum,  Nick  Tate,  Glenn  Hixson,  Vincent  Bar- 
boni,  Martin  He])peler,  Sebastian  Eamirez,  Alden 
Lee,  Terry  Anderson,  Felix  Denowski,  ^Manuel 
Soiiza,  Henry  Gianarelli,  Albert  Zulaica,  Ann 
Corrato,    0])lielia    Eeyes,    William    Howard,    Kay 
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Norris,  Ina  Paige,  Caetano  Perreira,  Rose  Ros, 
Genevieve  Young,  Frank  Richmond,  Manuel  Alegre, 
John  Perucca  and  Edward  Navarro,  and  admits, 
denies  and  avers  as  follows: 

1.  Answering  the  allegations  of  Paragraph  I  of 
said  Complaint  in  Intervention,  the  petitioner  and 
defendant  in  intervention  admits  that  the  plaintiff 
ill  intervention,  International  Chemical  Workers 
Union,  A.  F.  of  L.,  was  at  all  times  mentioned  in 
said  complaint  a  labor  organization,  as  defined  in 
the  National  Labor  Relations  Act.  As  to  the  alle- 
gation that  said  International  Chemical  Workers 
Union,  A.  F.  of  L.  was  the  duly  constituted  repre- 
sentative of  the  individually  named  plaintiffs  in 
intervention,  petitioner  and  defendant  in  interven- 
tion avers  that  it  is  without  knowledge  or  informa- 
tion to  form  a  belief  upon  the  subject  matter  of  said 
allegation,  and  therefore,  on  that  ground,  denies, 
generally  and  specifically,  each  and  every  part 
thereof. 

2.  Answering  the  allegations  of  Paragraphs  II 
and  III  of  said  Complaint  in  Intervention,  the  peti- 
tioner and  defendant  in  intervention  admits  all  the 
allegations  contained  in  said  Paragraphs  II  and 
III  of  said  Complaint  in  Intervention. 

3.  Answering  the  allegations  of  Paragraph  IV 
of  said  Complaint  in  Intervention,  the  petitioner 
and  defendant  in  intervention  denies  generally  and 
specifically,  each  and  every,  all  and  singular,  the 
allegations  contained  in  said  Paragraph  IV  of  said 
Complaint  in  Intervention. 
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Further  answering  said  Paragraph  IV  of  said 
Complaint  in  Intervention,  the  petitioner  and  de- 
fendant in  intervention  avers  that  the  National 
Labor  Relations  Act,  having  been  enacted  for  the 
sole  and  only  purpose  of  furthering  and  protecting 
the  public  interest  and  not  for  the  purpose  of  en- 
forcing private  rights,  the  plaintiffs  in  intervention 
herein  are  not  parties  aggrieved  within  the  meaning 
of  the  Act,  and  therefore  have  no  legal  right  to 
intervene  herein. 

Further  answering  said  Paragraph  IV  of  said 
Complaint  in  Intervention,  the  petitioner  and  de- 
fendant in  intervention  avers  that  the  National 
Labor  Relations  Act  gives  no  authority  for  any 
proceeding  by  a  private  person  or  group,  or  by  any 
employee  or  group  of  employees  to  secure  the  en- 
forcement of  an  order  of  the  National  Labor  Rela- 
tions Board,  and  that  for  this  reason  the  plaintiffs 
in  intervention  are  not  entitled  to  intervene  for  the 
purpose  of  securing  the  enforcement  of  the  order 
made  herein  by  said  National  Labor  Relations 
Board,  and  said  Board  is  the  exclusive  authority 
to  institute  and  prosecute  proceedings  for  a  decree 
of  this  Court  enforcing  an  order  of  said  Board. 

Further  answering  said  Paragraph  IV  of  said 
Complaint  in  Intervention,  the  petitioner  and  de- 
fendant in  intervention  avers  that  the  plaintiffs  in 
intervention  have  no  interest  in  the  subject  matter 
of  the  order  made  by  the  National  Labor  Relations 
Board  herein  or  in  the  enforcement  thereof  until 
such  time  as  this  Honorable  Court  decrees  its  en- 
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forcement  or  denies  such  enforcement  or  modifies 
said  order. 

Further  answering  said  Paragraph  IV  of  said 
Complaint  in  Intervention,  the  petitioner  and  de- 
fendant in  intervention  avers  that  the  intervention 
of  said  plaintiffs  in  intervention  is  premature,  and 
that  they  have  no  right  or  interest  cognizable  by 
this  Honorable  Court  or  any  other  court  until  such 
tune  as  this  Court  shall  have  made  and  entered  its 
final  order  herein. 

4.  Answering  the  allegations  of  Paragraph  V  of 
said  Complaint  in  Intervention,  the  petitioner  and 
defendant  in  intervention  denies  generally  and 
specifically,  each  and  every,  all  and  singular,  the 
allegations  contained  in  said  Paragraph  V  of  said 
Complaint  in  Intervention. 

Further  answering  the  allegations  contained  in 
said  Paragraph  V,  the  petitioner  and  defendant  in 
intervention  prays  reference  to  the  stenographic 
transcript  of  testimony  held  before  Trial  Examiner 
Ruckel  on  February  4,  5,  6,  7  and  8,  1946,  the  ex- 
hibits admitted  in  evidence  at  said  hearing,  the 
stenographic  transcript  of  testimony  of  the  hear- 
ing held  before  Trial  Examiner  Tillman  on  August 
22,  1946,  the  Intermediate  Eeport  of  Trial  Ex- 
aminer Ruckel,  for  a  full  and  exact  statement  of 
the  pleadings  and  evidence,  which  said  full  and 
exact  statement  of  the  pleadings  and  evidence  amply 
demonstrate  the  invalidity  of  the  Board's  findings, 
conclusions  and  order  in  this  proceeding,  as  well 
as  the  invalidity  of  the  allegations  contained  in  said 
Paragraph  V. 
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5.  Answering  the  allegations  of  Paragraph  VI 
of  said  Complaint  in  Intervention,  the  petitioner 
and  defendant  in  intervention  denies  generally  and 
specifically,  each  and  every,  all  and  singular,  the 
allegations  contained  in  said  Paragraph  VI  of  said 
Complaint  in  Intervention. 

Further  answering  the  allegations  contained  in 
said  Paragraph  VI,  the  petitioner  and  defendant 
in  intervention  prays  reference  to  the  stenographic 
transcript  of  testimony  held  before  Trial  Examiner 
Ruckel  on  February  4,  5,  6,  7  and  8,  1946,  the  ex- 
hibits admitted  in  evidence  at  said  hearing,  the 
stenographic  transcript  of  testimony  of  the  hearing 
held  before  Trial  Examiner  Tillman  on  August  22, 
1946,  the  Intermediate  Report  of  Trial  Examiner 
Ruckel,  for  a  full  and  exact  statement  of  the  plead- 
ings and  evidence,  which  said  full  and  exact  state- 
ment of  the  pleadings  and  evidence,  amply  demon- 
strates the  invalidity  of  the  Board's  findings,  con- 
clusions and  order  in  this  proceeding,  as  well  as  the 
invalidity  of  the  allegations  contained  in  said  Para- 
graph VI. 

6.  Answering  the  allegations  of  Paragraph  VII 
of  said  Complaint  in  Intervention,  the  petitioner 
and  defendant  in  intervention  denies  generally  and 
specifically,  each  and  every,  all  and  singular,  the 
allegations  contained  in  said  Paragraph  VII  of 
said  Complaint  in  Intervention. 

Further  answering  the  allegations  contained  in 
said  Paragraph  VII,  the  petitioner  and  defendant 
ill  intervention  prays  reference  to  the  stenographic 
transcript  of  testimony  held  before  Trial  Examiner 
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Ruckel  on  February  4,  5,  6,  7  and  8,  1946,  the  ex- 
hibits admitted  in  evidence  at  said  hearing  held 
before  Trial  Examiner  Tillman  on  Angust  22,  1946, 
the  Intermediate  Report  of  Trial  Examiner  Ruckel, 
for  a  full  and  exact  statement  of  the  pleadings  and 
evidence,  which  said  full  and  exact  statement  of  the 
pleadings  and  evidence  amply  demonstrates  the 
invalidity  of  the  Board's  findings,  conclusions  and 
order  in  this  proceeding,  as  well  as  the  invalidity 
of  the  allegations  contained  in  said  Paragraph  V. 

Wherefore,  Petitioner  prays  that  said  Complaint 
in  Intervention  be  dismissed. 

Dated:  San  Francisco,  California,  February  28, 
1947. 

PHILIP  S.  EHRLICH, 
BARTLEY  C.  CRUM, 
R.  J.  HECHT, 

Attorneys  for  Petitioner  and 
Defendant  in  Intervention. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

R.  J.  Hecht,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  one  of  the  attorneys  for  Petitioner  and 
Defendant  in  Intervention,  Colgate-Palmolive-Peet 
Company,  a  corporation;  that  he  has  read  the  fore- 
going Answer  to  the  Complaint  in  Intervention,  and 
knows  the  contents  thereof;  the  same  is  true  of  his 
own  knowledge  except  as  to  those  matters  therein 
alleged  on  information  and  belief,  and  as  to  those 
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matters  he  believes  it  to  be  true;  he  makes  this 
verification  on  behalf  of  Petitioner  and  Defendant 
in  Intervention  for  the  reason  that  there  is  no  offi- 
cer thereof  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  authorized  to  verify  said 
Answer. 

R.  J.  HECHT. 

Sul)scribed  and  sworn  to  before  me  this  28th  day 
of  February,  1947. 

[Seal]         /s/  DOROTHY  H.  McLENNAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  March  1,  1947. 
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Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No.  20-C-1372 

In  the  Matter  of : 
COLGATE-PALMOLIVE-PEET  COMPANY 

and 
INTERNATIONAL    CHEMICAL   WORKERS 

UNION,  AFL. 

San  Francisco,  California. 
Monday,  February  4,  1946. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  2 :00  p.m. 

Before:     Horace  A.  Ruckel, 
Trial  xaminer. 

Appearances : 

Wallace  E.  Royster,  1095  Market  Street,  San 
Francisco,  California,  appearing  on  behalf  of  the 
National  Labor  Relations  Board. 

Mathew  O.  Tobriner  and  Jonathan  H.  Rowell, 
1035  Russ  Building,  San  Francisco,  California, 
appearing  on  behalf  of  International  Chemical 
Workers  L^nion,  AFL,  Petitioner. 

Gladstein,  Anderson,  Resner,  Sawj^er  &  Edises, 
by  Bertram  Edises,  1440  Broadway,  Oakland,  Cali- 
fornia, appearing  on  behalf  of  Warehouse  Union, 
No.  6,  International  Longshoremen's  and  Ware- 
housemen's Union,  CIO,  Intervenor. 
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R.  J.  Hecht  and  Bartley  C.  Crmn,  2002  Riiss 
Building,  San  Francisco,  California,  appearing  on 
behalf  of  Colgate-Palmolive-Peet  Company,  Re- 
spondent. [2--] 

PROCEEDINGS 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order,  please. 

This  is  a  hearing  in  the  matter  of  Colgate-Palm- 
olive-Peet Company  and  International  Chemical 
Workers  Union,  AFL,  Case  No.  20-C-1372. 

The  Trial  Examiner  appearing  for  the  Board  is 
Horace  A.  Ruckel,  R-u-c-k-e-1. 

I  have  here  the  following  appearances  for  the 
re-cord : 

Mr.  Wallace  E.  Royster  for  the  Board;  Messrs. 
Gladstein,  Anderson,  Resner,  Sawyer  &  Edises,  by 
Bertram  Edises,  for  Warehousemen's  Union,  Local 
6,  ILWU ;  Mr.  Matthew  O.  Tobriner  and  Jonathan 
H.  Rowell,  appearing  for  United  Chemical  Workers 
Union. 

Mr.  Howell :  That  is  the  International  Chemical 
Workers  Union,  sir. 

Trial  Examiner  Ruckel:  It  is  "United"  down 
here. 

Mr.  Rowell:     Is  it?    That  is  not  right. 

Trial  Examiner  Ruckel:  The  Petitioner;  and 
for  the  Respondent,  Mr.  R.  J.  Hecht. 

Mr.  Hecht:  And  may  it  please  the  Examiner, 
Ml'.  Bartley  C.  Crum  is  also  of  record  for  the  Re- 
spondent. 


•  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Trial  Examiner  Eiickel:    Mr.  Bartley  C.  Crum? 

Mr.  Heclit:     Crum,  3^es. 

Trial  Examiner  Kuckel:  Are  there  any  other 
appearances  [4]  which  should  be  entered?  (No 
response). 

Just  a  few  simple  instructions  to  the  parties. 

An  original  and  four  copies  of  any  pleadings 
tiled  during  the  course  of  the  hearing  should  be 
filed  with  the  Trial  Examiner.  It  will  not  be  neces- 
sary to  take  an  exception  to  every  adverse  ruling, 
but  an  automatic  exception  will  be  allowed  you,  and 
upon  appropriate  motion  and  order  an  objection 
and  exception  may  be  permitted  to  stand  to  an 
entire  line  of  testimony. 

At  the  conclusion  of  the  hearing  the  parties  may, 
if  they  wish,  request  time  of  the  Trial  Examiner 
within  which  to  file  briefs,  and  upon  request  being 
made  the  Trial  Examiner  will  indicate  the  time. 

The  parties  may  also,  if  they  wish,  argue  orally 
before  the  Trial  Examiner. 

Are  there  any  motions  at  this  time  by  any  of  the 
parties  ? 

Mr.  Hecht:  Mr.  Examiner,  I  don't  know  whether 
this  is  a  motion  exactly,  but  we  filed  our  answer 
within  the  time  allowed.  However,  unfortunately 
the  authorized  officer  of  the  company  did  execute 
the  affidavit  called  for  by  the  rules  but  did  not  sign 
elsewhere  the  answer. 

So  may  we  have  the  answer  to  allow  him  to  sign 
it  where  indicated  and  return  it  tomorrow  to  be 
considered  filed,  as  having  been  filed  January  31, 
1946?  [5] 
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Trial  Examiner  Ruckel :     It  may  be  so  considered. 

Do  you  have  the  formal  pleadings,  Mr.  Royster? 

Mr.  Royster:     Yes,  Mr.  Examiner. 

I  offer  as  Board's  Exhibit  1(a)  the  Second 
Amended  Charge  in  this  proceeding,  a  writing 
which  consists  of  two  pages; 

As  Board's  Exhibit  1(b)  the  Complaint; 

As  Board's  Exhibit  1(c)  Notice  of  Hearing; 

Board's  Exhibit  1(d)  an  Affidavit  of  Service  of 
Notice  of  Hearing  and  Complaint; 

Board's  Exhibit  1(e)  a  Request  for  an  Order 
Extending  Time  to  Answer  Complaint,  filed  by  the 
Respondent;  and 

Board's  Exhibit  1(f)  the  Order  Extending  Re- 
spondent's Time  Within  Which  to  Answer. 

I  believe  also  that  I  shall  offer  as  Board's  Exhibit 
1(g)  the  Answer  filed  in  this  proceeding  by  the 
Respondent  on  January  31.  And  he  may  make 
arrangements,  I  assume,  to  have  the  signature 
affixed  thereto. 

Mr.  Hecht :     Yes. 

(Thereupon,  the  documents  above  referred 
to  were  marked  Board's  Exhibits  Nos.  1(a) 
through  1(g),  inclusive,  for  identification. 

Trial  Examiner  Ruckel:  Any  objection  to  tlie 
offering  of  the  Board? 

(No  response.)    [6] 

Without  objection.  Board's  Exhi))it  1  may  be  re- 
ceived in  evidence. 

(Thereupon,  the  documents  heretofore 
marked   Board's   Exhibits   Nos.    1(a)    through 
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1(g),    inclusive,    for    identification,    were    re- 
ceived in  evidence.) 

Trial  Examiner  Ru-ckel:  Do  you  have  any  other 
formal  papers  to  file,  Mr.  Royster? 

Mr.  Eoyster:     No,  Mr.  Examiner,  I  do  not. 

Trial  Examiner  Ruckel:  I  haven't  had  an  op- 
portunity to  read  the  Answer.  We  will  recess  for 
five  minutes  to  permit  me  to  read  the  Answer  of 
the  respondent. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel:  The  hearing  will  con- 
vene, please. 

Before  we  call  the  first  witness  is  there  any  other 
motion  by  any  of  the  parties'? 

Mr.  Edises:  Mr.  Trial  Examiner,  I  represent 
the  International  Longshoremen's  and  Warehouse- 
men's Union,  Local  6,  and  while  we  are,  I  believe, 
named  in  the  Complaint  and  also  in  the  charge,  we 
have  not  filed  a  formal  motion  to  Intervene. 

Is  such  a  motion  desired  by  the  Trial  Examiner, 
or  will  our  aj)pearance  be  sufficient  without  such 
formal  intervention  ? 

Mr.  Rowell :  Well,  Mr.  Examiner,  I  wish  to  enter 
a  [7]  formal  objection  to  allowing  intervention  by 
the  CIO  Union,  either  orally  or  in  writing. 

I  believe  you  have  read  the  formal  exhibits  in 
the  case,  and  the  case  involves  only  a  <^harge  by  the 
charging  union  against  the  respondent  company, 
which  is  now  being  prosecuted  by  the  Labor  Board. 
I  fail  to  see  that  the  International  Longshoremen's 
&  Warehousemen's  LTnion  has  any  interest  or  right 
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in  the  case  at  all.  It  will  extend  the  hearing,  it  will 
exceedingly  complicate  the  possibilities  of  settle- 
ment, and  I  think  there  may  be  some  possibility  of 
settlement  between  the  Company  and  the  charging 
union  and  the  Labor  Board.  And  the  intervention 
of  the  CIO,  if  only  for  the  purpose  of  being  able 
to  cross  examine  the  witnesses,  would,  of  course,  not 
he  objectionable,  but  if  they  are  going  to  be  one  of 
the  formal  parties  to  the  case  the  case  will  be  ex- 
tremely long  drawn  out,  and  it  will  be  impossible 
to  settle  it.  Likewise,  I  think  they  have  no  right 
to  appear  when  the  sole  charge  is  against  the  com- 
pany. 

Mr.  Edises :  I  would  like  to  say  in  reply  to  what 
Mr.  Rowell  has  said,  Mr.  Examiner,  that  the  evi- 
dence will  show  that  the  dismissals  of  the  employees 
involved  here  were  pursurant  to  a  closed-shop  con- 
tract between  the  company  and  the  International 
Longshoremen's  &  Warehousemen's  Union,  Local  6. 
In  the  event  a  formal  motion  to  intervene  is  re- 
quired, [8]  we  will  file  one,  and  it  will  allege  the 
existence  of  this  contract  to  which  we  are  now 
parties,  and  which  is  presently  in  force. 

Any  relief  granted  the  charging  union  would,  of 
course,  involve  both  the  enforcement  and  validity 
of  our  contract  to  which  we  are  a  party.  So  for 
that  reason  alone  we  have  a  substantial  interest  in 
appearing  and  intervening  in  this  case. 

I  regret  the  fact  that  Mr.  Rowell  apparently  feels 

that  settlement  would  be  rendered  more  difficult  by 

our  presence.    Nevertheless,  we  do  intend  to  appear. 

Mr.  Royster:     Well,  Mr.  Examiner,  the  Board 
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also  opposes  the  intervention  of  the  ILWU  in  this 
proceeding.  The  complaint  does  not  attack  the 
contract  which  the  ILWU  allegedly  is  party  to  with 
the  company.  Under  the  terms  of  the  complaint 
no  order  of  the  Board  could  issue  which  would 
attack  that  contract,  or  render  it  in  any  wise  in- 
operative. The  fact  that  a  contract  does  exist  is 
set  forth  affirmatively  in  the  comi)any's  answer, 
and  whatever  defense  to  the  company's  actions  that 
contract  may  constitute  is  a  matter  for  the  com- 
pany to  raise  and  to  show  by  way  of  evidence. 

I  don't  believe  that  the  ILWU  is  a  proper  or  a 
necessary  party  to  this  proceeding. 

Mr.  Hecht:  Mr.  Examiner,  to  the  contrary,  I 
believe  that  the  ILWU  is  a  necessary  party  to  this 
controversy.  [9]  The  effect  of  an  order  made  by  the 
Board  reinstating  these  men  to  their  employment 
would  be,  in  fact,  a  violation  of  the  contract  which 
we  have  affirmatively  pleaded  in  our  Answer,  and 
if  we  were  to  reinstate  these  men  pursuant  to  the 
of  this  court,  I  mean  this  Board,  (pardon  me),  we 
would  find  ourselves  faced  with  a  lawsuit  in  the 
County  of  Alameda  and  the  Superior  Court  asking 
for  the  specific  enforcement  of  this  contract,  or  for 
damages.  And  I  believe  no  controversy  involving 
this  contract  can  be  settled  without  the  necessary 
presence  of  the  representatives  of  the  ILWU. 

Mr.  Edises :  May  I  add  in  addition,  in  the  Cowell 
Cement  Company-Portland  case  the  Board  was  re- 
versed by  the  Circuit  Court  of  Appeals  for  doing 
that  very  thing,  refusing  participation  to  a  party 
to  a  contract  subject  to  which  certain  discharges 
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took  place,  and  that  case  was  then  retried  by  the 
Board,  in  spite  of  the  fact  that  months  had  inter- 
vened, in  fact,  years  had  gone  by.  And  I  certainly 
don't  want  to  put  the  Board  to  that  necessity  in  this 
case. 

Mr.  Royster:  Well,  I  appreciate  Mr.  Edises' 
concern  for  the  Board.  However,  the  fact  is  that 
in  the  Cowell  case  the  situation  was  clearly  dis- 
tinguishable. The  Cowell  case  consisted  of  8(1) 
8(3)  and  8(5). 

The  gravamen  of  the  charge,  of  the  Complaint, 
I  should  say,  was  that  the  company  unlawfully  was 
refusing  to  bargain  [10]  Avith  the  charging  union, 
and  also  as  a  part  of  its  plan  to  refuse  to  bargain 
had  entered  into  a  closed-shop  with  another  union. 
It  is  true  that  the  Board  erroneously  failed  to  name 
the  contracting  union  in  its  complaint,  and  for  that 
reason  the  enforcement  failed  initially,  and  upon 
an  amended  charge  and  complaint  a  subsequent 
hearing  was  held  at  which  time  the  contracting 
union  was  made  a  party  to  the  proceeding  and  a 
final  result  obtained. 

It  is  different  here.  There  is  no  attack  upon  the 
ILWU  contract,  we  are  not  trying  to  set  it  aside, 
we  don't  say  it  is  invalid.  We  merely  say  that  the 
company  performed  certain  acts  which  are  in  vio- 
lation of  the  National  Relations  Act,  namely,  that 
they  discharged  certain  employees  because  of  their 
union  activities. 

Mr.  Hecht:     Mr.  Royster,  do  you  maintain 

Trial  Examiner  Ruckel :  Well,  it  does  affect 
their  contract. 
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Mr.  Royster:  Well,  it  affects  the  contract  per- 
haps to  the  extent  that  any  statute  affects  a  con- 
tract, Mr.  Examiner.  They  are  all  made  in  the 
light  of  the  existing  statutes  and  of  the  power  of 
the  government  to  pass  other  statutes  which  may 
aff'ect  the  rights  of  the  parties. 

Trial  Examiner  Ruckel:  Well,  it  affects  a  little 
more  closely  than  that. 

What  was  the  situation  in  the  Rutland  Court 
case,  do  [11]  you  recall? 

Mr.  Royster:  Well,  the  Rutland  Court  case, 
there  a  contract,  if  I  recall  it  correctly,  was  sought 
to  be  set  aside  by  the  Board.  It  was  a  contract 
that  had  been  entered  into  at  or  about  the  time  of, 
or  just  prior  to  the  discharge  of  the  alleged  8(3's). 
It  was  a  contract  which  succeeded  one  which  had 
been  in  effect  for  about  a  year. 

Trial  Examiner  Ruckel:  And  for  that  reason 
your  contention  would  be  that  both  parties  were 
joined? 

Mr.  Royster:     Yes. 

Trial  Examiner  Ruckel:  Of  course,  coimsel  for 
the  petitioning  union  stated  that  he  has  no  objec- 
tion to  the  Longshoremen's  Union  participating  in 
the  hearing,  and,  of  course,  they  are  entitled  to  do 
that.  Their  appearance  is  on  file.  I  am  not  quite 
clear,  if  they  would  have  the  privilege  of  participat- 
ing in  the  examination  of  witnesses,  how  it  would 
take  any  more  time  if  they  were  joined  as  parties. 
I  don't  think  it  follows  they  would  take  more  time 
than  they  otherwise  would. 

Can  you  clear  me  up  on  that,  sir? 
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Mr.  Rowell:  Well,  that  may  be  so  in  one  way, 
your  Honor,  except  that  the  issues  would  be  more 
limited.  If  the  CIO  is  privileged  to  call  its  own 
witnesses,  and  to  go  into  issues  which  are  not  ger- 
mane to  the  proceeding  as  it  stands  now,  the  pro- 
ceeding will  be  drawn  out.  [12] 

The  point  that  I  am  urging  strongly,  however,  is 
that  I  feel  that  this  case  can  be  settled  rather 
quickly  if  it  is  formally  ruled  that  the  CIO  has  no 
interest  in  this  proceeding,  and  that  the  order 
sought  here,  namely,  reinstatement  with  back  pay 
of  these  individuals  has  nothing  to  do  with  the  union 
at  all,  mth  the  CIO  union,  but  is  a  matter  between 
the  parties  and  the  company. 

Mr.  Hecht:  May  I  dispel  that,  Mr.  Examiner? 
The  company  will  not  even  attempt  thinking  of  a 
settlement  if  the  intervening  union  is  not  granted 
its  motion  because  the  company  would  be  bound  and 
the  intervening  union  would  not  be  bound  by  any 
settlement  or  order  of  this  Board  if  they  are  not 
permitted  to  intervene. 

Mr.  Rowell :  Well,  that  is  a  question  of  law  that 
we  haven't  looked  up  yet,  Mr.  Hecht. 

Mr.  Edises:  It  occurs  to  me  that  Mr.  Rowell's 
motion  is  based  on  what  might  be  called  a  point  of 
expediency.  I,  of  course,  would  like  to  see  a  settle- 
ment of  any  case,  but  a  settlement  is  not  the  most 
important  thing.  The  important  thing  in  a  case  of 
this  kind,  or  any  other  case,  is  that  the  determina- 
tion be  on  sound,  legal  grounds.  I  think  we  are 
entitled  to  have  our  day  in  court. 
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Mr.  Royster:  Mr.  Examiner,  just  one  more 
point,  and.  that  is  this:  In  the  event  the  ILWU  is 
permitted  to  intervene  here,  I  think  that  the  inter- 
vention should  at  least  be  limited  [13]  so  that  it 
may  offer  evidence  or  examine  on  matters  which 
affect  its  interest.  I  don't  believe  that  the  ILWU 
should  be  permitted  to  intervene  to  supplement  the 
company's  defense,  for  example. 

Trial  Examiner  Ruckel:  Oh,  well,  no.  I  think 
that  would  stand  to  reason,  I  mean  in  this  hearing, 
regardless  of  what  their  interests  might  be  other- 
wise, in  this  hearing  the  interest  of  the  respondent 
and  the  interest  of  the  CIO  union  are  similar,  if 
not  identical.  The  evidence  that  would  affect  one 
would  affect  the  other.  I  would  anticipate  that  if 
the  CIO  were  permitted  to  intervene  that  it  w^ould 
be  to  protect  the  record  primarily  and  not  with  the 
expectation  that  they  would  call  witnesses  which 
otherwise  would  not  be  called,  because  a  company 
witness  in  this  case  is,  by  reason  of  the  situation,  a 
CIO  witness  also. 

Mr.  Edises:  Well,  we  would  have  to  respect- 
fully dissent  from  that,  Mr.  Trial  Examiner.  We 
cannot  accept  the  position  at  all  that  the  company's 
presentation  of  its  case  would  thereby  establish  the 
position  of  the  ILWU.  We,  it  is  true,  are  parties 
to  a  contract  with  the  company,  but  we  are  a  bona 
fide  labor  organization  dealing  at  arm's  length  with 
the  company  in  matters  of  collective  bargaining. 

Trial  Examiner  Ruckel:  I  was  careful  to  say  in 
this  instance  by  reason  of  the  contract  your  interests 
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in,  shall  we  say,  defeating  tlie  complaint  brought 
l)y  the  Board  are  [14]  similar? 

Mr.  Edises:  Yes,  but  I  hope  I  don't  understand 
you  to  mean  that  we  are  to  be  pi'ecluded  from  pur- 
suing any  relevant  line  of  defense  simply  because 
it  doesn't  happen  to  conform  to  the  company's  own 
pattern,  or  because  the  matter  may  have  been 
touched  on  in  some  degree  in  the  company's  own 
presentation.  That  would  be  foreclosing  us  of  our 
right. 

Trial  Examiner  Ruckel:  I  said  I  would  expect 
that  the  witnesses  called  by  one  would  not  be  dupli- 
cated by  witnesses  called  by  the  other.  Of  course, 
if  you  are  made  a  party  to  the  case  it  is  an  empty 
gesture  if  you  are  not  permitted  to  enter  testimony 
and  evidence  in  your  own  behalf. 

Mr.  Edises:     I  am  sorry.     I  misunderstood  you. 

Trial  Examiner  Ruckel:  But  I  would  expect 
that  it  would  be  reduced  to  a  minimum  rather  than 
a  maximum. 

Mr.  Edises:     Well,  I  accept  that  formulation. 

Trial  Examiner  Ruckel:  If  the  company  has 
adequately  established  a  point  by  calling  one  wit- 
ness I  wouldn't  expect  you  to  reestablish  the  point 
by  calling  an  additional  witness. 

Mr.  Edises:  Well,  that  is  quite  agreeable.  I 
certainly  accept  that. 

Mr.  Hecht:     That  is  agreeable. 

Trial  Examiner  Ruckel:  I  am  not  quite  clear, 
gentlemen,  how  the  admission  of  the  CIO  could 
take  more  time  than  [15]  it  would  otherwise  take. 
I  admit  that  the  statement  that  there  might  be  a 
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chance  of  settling  the  case  is  always  very  appealing 
to  the  Trial  Examiner,  particularly  one  far  away 
from  headquarters.  It  seems  to  me  that  the  time 
taken  would  be  little,  if  any  more,  than  would  be 
taken  anyway  in  participation  of  cross  examination 
of  witnesses.  I  am  afraid  that  the  case  might  be 
prejudiced,  not  merely  prejudi<3ed  to  the  CIO  but 
prejudiced  to  the  other  parties  unless  the  CIO  were 
permitted  to  intervene  as  a  party  in  the  case. 

I  am  aware,  now  that  counsel  has  refreshed  my 
memory,  that  the  two  other  cases  mentioned  were 
cases  which  affected  directly  the  contract  held  by 
the  competing  labor  organization  in  the  plant.  This 
contract  is  not  affected  directly  but  it  is  affected 
indirectly,  it  seems  to  me,  that  is,  the  effect  upon 
the  contract  could  be  very  substantial  if  the  Board 
were  to  make  a  certain  kind  of  order. 

If  the  ILWU  will  prepare  a  petition  to  inter- 
vene I  have  indicated  that  I  think  it  should  be 
granted.  It  will  not  be  necessary  to  do  that  before 
tomorrow.  In  the  meantime  your  rights  will  not  be 
prejudiced. 

Mr.  Edises :     That  will  be  satisfactory. 

Trial   Examiner   Ruckel:     Are   there   any   other 
motions  by  the  i^arties? 
(No  response.) 

Call  the  first  witness,  Mr.  R oyster,  for  the  Board. 

Mr.  Eoyster:  Oh,  Mr.  Examiner,  before  I  call 
a  witness  I  would  like  to  read  a  proposed  stipula- 
tion. 

Trial  Examiner  Ruckel:     Yes. 
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Mr.  Royster:  The  answer  of  the  company  ad- 
mits the  allegation  of  the  complaint  with  respect  to 
commerce.  However,  I  would  like  to  expand  that 
just  a  little  bit  by  adding  a  few  figures,  and  I  pro- 
230se  this  stipulation:  That  Colgate-Palmolive-Peet 
Company  is  a  Delaware  corporation  having  its  cen- 
tral office  in  Jersey  City,  New  Jersey.  It  operates 
plants  in  Jersey  City,  New  Jersey;  Brooklyn,  New 
York  (a  subsidiary);  Jeffersonville,  Indiana;  Kan- 
sas City,  Kansas,  and  Berkeley,  California,  where 
it  is  engaged  in  the  manufacture  and  sale  of  soap 
and  glycerin. 

During  1944  the  gross  sales  of  the  company  at  its 
Berkeley  plant,  the  only  plant  involved  in  this  pro- 
ceeding, were  in  excess  of  $1,000,000,  and  the  total 
sales  to  customers  located  outside  the  State  of  Cali- 
fornia amounted  to  more  than  25  per  cent  of  the 
gross  sales. 

During  the  same  period  raw  materials  having  a 
value  in  excess  of  $1,000,000  were  used  at  the  Berke- 
ley plant,  of  w^hich  more  than  25  per  cent  was  ob- 
tained from  points  outside  the  State  of  California. 

Mr.  Hecht :     It  is  so  stipulated. 

Mr.  Royster:     So  stipulated  for  the  Board. 

Trial  Examiner  Ruckel:  The  record  may  so 
show.  [17] 

Are  there  any  other  stipulations? 

Mr.  Royster:     Yes,  Mr.  Examiner. 

I  propose  this  stipulation  to  the  parties:  That 
International  Chemical  Workers  Union,  affiliated 
with  the  American  Federation  of  Labor,  is  a  labor 
organization   admitting   to   membership   employees 


178  Colgate-Palmolive-Peet  Co.  vs. 

of  the  company,  and  is  a  labor  organization  within 
the  meaning  of  Section  2,  Subdivision  5,  of  the  Act. 

Mr.  Rowell:     So  stipulated. 

Mr.  Edises:     We  will  so  stipulate. 

Mr.  Hecht:     So  stipulated. 

Trial  Examiner  Rvickel:  Does  the  company  and 
respondent  stipulate  also? 

Mr.  Hecht:     Yes. 

Mr.  Royster :  I  propose  further  by  way  of  stipu- 
lation that  Warehousemen's  Union,  Local  6,  Inter- 
national Longshoremen's  &  Warehousemen's  Union, 
affiliated  with  the  Congress  of  Industrial  Organiza- 
tions, is  a  labor  organization  admitting  to  member- 
ship employees  of  the  company  and  is  a  labor  organ- 
ization within  the  meaning  of  Section  2,  Subsection 
5,  of  the  Act. 

Mr.  Rowell :     We  will  stipulate  to  that. 

Mr.  Edises:     So  stipulated. 

Mr.  Hecht:     So  stipulated. 

Mr.  Royster:  That  is  all  the  stipulations  I 
have.  [18] 

Mr.  Hecht:  Mr.  Royster,  might  it  be  stipulated 
too  that  the  local  of  the  ILWU  who  presently  has 
a  collective  bargaining  agreement  with  the  respond- 
ent is  not  in  any  sense  of  the  word,  as  used  by  the 
Board  in  its  decision,  a  company-dominated  union? 

Mr.  Rowell :  Well,  I  don't  think  that  it  is  within 
the  issues  of  the  case. 

Mr.  Edises:  I  don't  think  it  is  necessary  to  so 
stiplate.  It  is  an  affiliate  of  the  International  Long- 
shoremen's &  Warehousemen's  Union  and  of  the 
CIO. 


N.  L.  R.  B.  et  al  179 

Mr.  Roystei* :  There  is  no  contention  to  that 
effect. 

Mr.  Hecht :  There  is  no  contention  of  any  domi- 
nation ? 

Mr.  Royster:     No,  sir. 

Mr.  Hecht:     That  is  fine.   That  is  all  I  want. 

Trial  Examiner  Riickel:  Are  there  any  further 
suggested  stipulations  ? 

Mr.  Royster:     I  have  no  further  stipulations. 

Trial  Examiner  Ruckel :     Call  the  first  witness. 

Mr.  Royster:     Mr.  Wood. 

Mr.  Edises:  Mr.  Examiner,  I  would  like  to  ob- 
ject to  the  calling  of  this  witness,  at  least  at  the 
present  time.  I  presume  that  since  he  is  a  repre- 
sentative of  the  defendant,  an  officer  of  the  defend- 
ant company,  he  would  be  called  in  the  nature  of 
an  adverse  witness  under  something  similar  to  a 
state  procedure  which  entitles  a  party  to  call  an 
adverse  [19]  witness.  However,  it  seems  to  me  that 
the  better  practice  is  to  require  the  plaintiff,  or  the 
moving  party,  to  first  present  such  testimony  as 
he  may  have  through  his  own  witnesses  rather  than 
proceeding  through  adverse  witnesses.  And  I  know 
that  that  is  the  practice  which  is  followed  by  many 
courts. 

I  would  propose  for  that  reason  that  the  Board 
be  required  before  questioning  this  defendant  to 
proceed  affirmatively  in  the  presentation  of  its  own 
case. 

Trial  Examiner  Ruckel:  Well,  I  don't  think 
there  can  be  any  objection  to  the  Board  calling  any- 
body it  wants  to  as  its  own  witness,  including  an 
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official  of  the  Company.  I  have  no  idea  what  the 
nature  of  the  examination  may  be.  It  may  merely 
be  a  stereotype  question  as  to  the  physical  set-up 
of  the  plant  and  so  on.  I  think  there  can  be  no 
possible  objection.  Am-way,  I  think  the  objection 
should  be  made  to  a  particular  question  and  the 
materiality  of  the  concrete  question  and  not  to  the 
procedure. 

Objection  overruled. 

CHARLES  WOOD, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.     Will  you  state  your  name,  please? 

A.     Charles  Wood.  [20] 

Q.     And  where  do  you  live,  Mr.  Wood? 

A.     9  West  Parnassus  Court  in  Berkeley. 

Q.     What  is  your  occupation  ? 

A.  Purchasing  Agent  for  the  Colgate-Palmolive- 
Peet  Company  at  Berkeley. 

Q.  And  will  you  give  us  a  brief  description  of 
your  duties? 

A.  Well,  I  buy  the  material.  What  you  want  is 
that  I  handle  the  labor  relations'?  That  is  what  you 
are  looking  for,  I  suppose? 

Q.     Is  it  true  that  you  handle  the  labor  relations  ? 

A.  I  handle  the  labor  relations.  I  handle  them 
in  the  Purchasing  Department. 
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Q.  ^Ir.  Wood,  do  you  know  Mr.  Railey,  an  offi- 
cer of  the  Company  f  A.     Yes,  sir. 

Q.  Can  you  tell  us  wliat  his  position  is  with  tlie 
Company  ! 

A.  lie  is  Vice  President  of  tlie  Company,  in 
c]iarp:e  of  the  operations  and  all  husiness  of  the 
Western  Division,  which  includes  Kansas  City  and 
Berkeley. 

Q.     Will  ynu  <iive  us  his  initials,  please? 

A.     15.  \V.  Railey. 

(J.     And  do  you  know  a  ('ceil  Carter? 

A.     Yes. 

Q.  Will  you  tell  us  if  ho  is  an  eiu])loyee  of  the 
Company  ? 

A.  He  is  what  we  call  a  Supervisor.  That  is 
comparahle  to  [21]  an  Assistant  Superintendent. 
He  has  charge  of  a  part  of  the  plant  under  the 
Su])erintendent. 

Q.  Does  he  exercise  authority  over  employees  of 
the  Company?  A.     He  does. 

Q.     In  what  respect  ? 

A.  Well,  through  the  foremen.  He  does  very 
little  with  the  employees  directly,  as  a  general  thing. 

Q.  Does  he  have  authority  to  promote  em- 
ployees ? 

A.  Well,  since  the  Union  came  in  authority  has 
been  somewhat  curtailed.  When  anybody  is  pro- 
moted, why,  an  argument  generally  ensues  as  to 
who  should  get  the  job  and  so  forth,  and  it  is  gen- 
erally settled  in  the  Grrievance  Committee. 
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Q.     Would  that  be  true  also  as  to  discharges'? 

A.    Yes. 

Q.     Demotions'?  A.     Yes,  sir. 

Q.  Does  the  Company  look  to  Mr.  Carter  to 
make  recommendations  in  such  matters'? 

A.     It  does. 

Q.     Now,  will  you  identify  a  Mr.  Altman  for  me  ? 

A.     He  is  the  Superintendent. 

Q.     And  what  is  his  first  name? 

A.     Clifford  A.  Altman. 

Q.     And  a  Mr.  Stanberry*? 

A.  His  position  is  comparable  to  Mr.  Carter's, 
only  he  [22]  doesn't  have  charge  of  the  same  part 
of  the  business. 

Q.     And  what  is  his  first  name? 

A.     Don  Stanberry. 

Q.    And  Charles  Grube '? 

A.  He  is  foreman  of  a  small  department  that 
handles  what  we  call  the  framing  of  the  soap,  that 
is,  the  hot  soap  is  poured  into  big  boxes  and  then 
the  outside  stripped  off  of  it  before  it  is  sent  to 
be  cut  into  cakes. 

Q.  Is  he  what  the  Company  would  describe  as 
a  working  foreman'? 

A.  Well,  he  is — I  would  say  that  he  was  a  cross 
between  a  working  foreman  and  a  non-working  fore- 
man. 

Q.  About  how  many  employees  work  in  his  de- 
partment '? 

A.  I  would  have  to  refer  to  my  notes  if  we  are 
going  all  through  this. 
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Q.     Could  you  do  that  conveniently  now? 

A.    We  have  got  it  here  already. 

(Examining  document.)  Now,  these  are  the  em- 
ployees that  were  with  us  on  July  30,  1945,  the  day 
that  the  difficulties  began. 

There  is  16. 

Q.     To  whom  is  Mr.  Grube  responsible"? 

A.     Mr.  Carter. 

Q.  To  Mr.  Carter.  Is  it  part  of  Mr.  Grube 's  re- 
sponsibility to  make  recommendations  with  respect 
to  the  employees  who  work  in  his  department  ?  [23] 

A.     Well,  yes,  the  same  as  any  foreman. 

Q.     Yes. 

A.     Which  may  or  may  not  be  followed  out. 

Q.  With  respect  to  Mr.  Mason,  do  you  know  a 
man  of  that  name? 

A.  Yes,  of  course  I  do.  He  is  Foreman  of  the 
Toilet  Soap  Department. 

Q.     What  is  his  first  name  ? 

A.     William  Mason. 

Q.  Does  he  have  any  assistant  foremen  or  work- 
ing foremen  under  him? 

A.  He  has  two  foremen  under  him ;  two  assistant 
foremen  I  should  say. 

Q.  Now,  Mr.  Wood,  I  show  you  a  writing  dated 
August  20,  1945,  and  ask  you  if  you  can  identify  it  ? 

A.     (Examining  document) :     Yes. 

Mr.  Edises:     May  we  see  it,  please? 

Mr.  Royster:  Sure.  I  am  not  going  to  offer  it 
right  now. 

Q.     (By  Mr.  Royster)  :     Without  telling  me  any- 
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thing  of  the  content  part  of  the  letter,  will  you  tell 

me  what  it  is? 

A.  Well,  it  is  a  letter  I  wrote  to  Mr.  Crum  at 
the  time  we  received  a  letter  from  the  National 
Labor  Relations  Board. 

Q.  And  was  that  letter  sent  on  or  about  the  date 
it  bears'?  A.     I  should  think  so,  yes. 

Mr.  Royster:  Very  well.  Will  the  Reporter 
mark  this  [24]  as  Board's  Exhibit  No.  2  for  identi- 
fication ? 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  2  for  identi- 
fication.) 

Mr.  Royster:     I  believe  that  is  all,  Mr.  Wood. 
Trial  Examiner  Ruckel:     Cross-examine. 
Mr.  Rowell:     Well,  might  I  ask  just  one  ques- 
tion? I  presume  it  might  be  part  of  the  direct. 
Trial  Examiner  Ruckel:     Yes. 

Q.  (By  Mr.  Rowell)  :  Does  Mr.  Grube  have  a 
foreman  or  an  assistant  foreman  that  works  under 
him? 

A.     No,  it  is  a  very  small  department. 

Q.  Who  is  Mr.  Ed  Bopp  ?  Does  he  work  under 
him? 

A.     He  is  a  gang  leader  in  that  department. 

Q.     He  works  under  Mr.  Grube  ? 

A.     Yes,  sir. 

Mr.  Rowell:     That  is  all. 
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Cross-Exammation 
By  Mr.  Hecht : 

Q.     Just  one  question,  Mr.  Wood. 

Mr.  Grube  is  a  member  of  the  CIO  Union  in  the 
complaint  *?  A.     Yes. 

Mr.  Hecht :     That  is  all. 

Trial  Examiner  Ruckel :     Further  questions  ? 

Mr.  Royster:     In  view  of  Mr.  Hecht 's  questions 
I  have  this: 

Redirect  Examination 
By  Mr.  Royster: 

Q.     Do  other  foremen  at  the  plant  belong  [25] 
to  the  CIO  Union? 

A.     We   think   so.    We   have   never   questioned 
them  with  respect  to  it. 

Q,     You  are  sure  of  Mr.  Grube,  though? 

A.     Yes. 

Mr.  Royster:     That  is  all. 
(Witness  excused.) 

Mr.  Royster:     Frank  Marshall. 

FRANK  MARSHALL, 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Royster: 

Q.     What  is  your  name? 

Mr.  Edises:     Could  I  ask  that  the  questioning 
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be  held  up  for  just  a  moment?    I  haven't  had  a 

chance  to  examine  this  statement. 

Trial  Examiner  Euekel:  AVill  you  have  an  ob- 
jection to  the  exhibit? 

Mr.  Edises:  I  don't  know.  I  haven't  had  a 
chance  to  examine  it  yet. 

Mr.  Hecht:     We  will  have  an  objection. 

Trial  Examiner  Ruckel:  I  haven't  admitted  it 
yet.  I  wonder  if  you  might  reserve  examination  of 
it  until  our  recess,  which  we  will  have  in  10  minutes 
or  so.  [26] 

Mr.  Edises:     All  right. 

Q.     (By  Mr.  Royster)  :     What  is  your  name? 

A.     Frank  Marshall. 

Q.     Where  do  you  live,  Mr.  Marshall? 

A.     Walnut  Creek. 

Q.    And  what  is  your  occupation? 

A.     Now,  or 

Q.    Yes. 

A.  I  work  for  the  Shell  Chemical  Company,  in 
the  Shipping  Platform. 

Q.  Were  you  employed  by  the  Colgate-Palm- 
olive-Peet Company?  A.     I  was. 

Q.     For  what  period? 

A.     From  October  28,  1928,  to  July  30,  1945. 

Q.     Were  you  a  member  of  the  ILWU? 

A.     I  was. 

Q.     For  what  period? 

A.     From  August,  1936,  until  July  30,  I  presume. 

Q.     Of  1945?  A.     1945. 

Q.    You  stated  that  you  were  a  member  of  the 
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ILWU  from  sometime  in  1936  nntil  July  30,  1945? 

A.     That  is  right. 

Q.  Was  the  labor  organization  known  by  any 
different  name  during  that  period?  [27] 

A.  Yes,  it  originally  was  the — I  originally  joined 
the  ILA,  and  AF  of  L  organization,  in  1936.  Later 
it  was  changed  to  the  ILWU,  CIO. 

Q.     Do  you  recall  about  when  that  change  came  ? 

A.     1938,  I  believe.     I  am  not  sure  on  the  date. 

Q.     Have  you  held  any  office  in  the  ILWU  ? 

A.     I  did. 

Q.     What  office? 

A.     Chairman  of  the  Steward's  Council. 

Q.     Where? 

A.     In  the  ILWU  for  the  year  of  1944. 

Mr.  Hecht :     May  I  have  that  date  again,  please  ? 

The  Witness:     For  the  year  of  1944. 

Q.  (By  Mr.  Royster)  :  Well,  you  state  you  were 
Chairman  of  the  Steward's  Council.  Of  what  was 
that  Council  composed? 

A.  That  Council  was  composed  of  the  members 
— of  Stewards  who  were  members  throughout  the 
whole  warehouse  industry  controlled  by  the  CIO. 

Q.  It  was  not  confined  merely  to  the  Stewards  of 
the  Colgate-Palmolive-Peet  Company? 

A.     No;  that  was  the  entire  local. 

Q.     How  did  you  get  that  office? 

A.  I  was  elected  ])y  the — yes,  I  was  elected  in 
December  of  1943  by  the  members  of  the  Stewards' 
Council  at  that  time. 
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Q.  And  is  it  your  testimony  that  you  served  in 
that  [28]  capacity  for  the  year  of  1944? 

A.     That  is  correct. 

Q.     Now,  do  you  know  B.  W.  Railey'? 

A.     I  do. 

Q.  There  has  been  testimony  that  he  was  Vice 
President,  or  is  Vice  President  of  the  Respondent. 

Did  you  have  a  conversation  with  Mr.  Railey  in 
July,  1945?  A.     I  did. 

Mr.  Hecht :  Mr.  Royster,  I  think  it  will  conserve 
a  little  time  if  you  will  have  the  witness  specify 
the  time,  place,  persons  present. 

Mr.  Royster:  I  can't  do  that,  Mr.  Hecht,  with- 
out asking  the  questions  and  you  certainly  have 
anticipated  me. 

Mr.  Hecht:     Yes. 

Q.  (By  Mr.  Royster)  :  Will  you  state  as  nearly 
as  you  can  the  date  in  July  1945  when  this  conver- 
sation took  place? 

A.     It  was  approximately  July  20th. 

Q.    And  where  did  it  take  place  ? 

A.  It  was  just  outside  of  the  shipping  office, 
what  is  known  as  ''L"  Building  of  Colgate-Palm- 
olive-Peet Company,  Berkeley. 

Q.    And  who  was  present? 

A.     Just  Mr.  Railey  and  myself. 

Q.     And  what  was  the  conversation? 

A.  I  asked  him  if  the  contract  of  the  Union  was 
to  be  signed  [29]  that  the  Stewards  of  Colgate- 
Palmolive-Peet  be  present,  and  he  asked  me  why. 
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and  I  said  that  we  expected  some  trouble  to  arise 

at  that  time.    And  he  said  he  would. 

Q.     Now,  what  contract  have  you  reference  to? 

A.  The  contract  with  the  ILWU,  Warehouse- 
men. 

Q.  Do  you  know  of  a  meeting  of  Respondent's 
employees  on  July  26,  1945?  A.     I  do. 

Q.     Was  such  a  meeting  held?  A.     It  was. 

Q.     Where  was  it  held? 

A.  Pete's  Rendezvous,  Third  and  Broadway, 
Oakland. 

Q.    Who  arranged  this  meeting? 

A.     William  Sherman. 

Q.  Do  you  know  what  the  purpose  of  the  meet- 
ing was? 

A.  It  was  to  discuss  working  conditions,  and  a 
general  discussion  of  the  plant  conditions  at  Peet's, 
Colgate-Palmolive-Peet. 

Q.     Who  attended  the  meeting? 

A.  Members — employees  of  Colgate-Palmolive- 
Peet. 

Q.     Did  you  attend?  A.     I  did. 

Q.  Can  you  state  about  how  many  other  em- 
ployees attended? 

A.  About  28  to  30,  somewhere  in  that  neighbor- 
hood. 

Q.  How  did  the  employees  who  attended  this 
meeting  know  [30]  that  it  was  to  be  held,  if  you 
know,  how  they  found  that  out? 

A.  Well,  it  was  just  passed  by  word  of  mouth, 
and  a  few  of  the  members  got  together — they  had 
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on  different  occasions  before — got  together  for  a 

dinner. 

Q.     Did  you  invite  anyone  to  attend? 

A.     Yes,  I  did. 

Q.  Did  you  discuss  this  meeting  with  any  labor 
organization,  that  is,  before  it  was  held"? 

A.     Before  it  was  held? 

Q.     Yes.  A.     Yes. 

Q.     With  whom? 

A.  Officers  of  District  50,  the  Mineworkers 
Union,  UMW. 

Q.  Well,  tell  us  what  happened  at  the  meeting, 
this  meeting  of  July  26? 

A.  We  spoke  of — we  discussed  working  condi- 
tions at  the  plant  and  made  arrangements  at  that 
time  to  hold  a  meeting  where  all  employees  who 
wished  to  could  attend  at  a  later  date. 

Q.     Do  you  know  Harold  Lonnberg  ? 

A.    I  do. 

Q.     Did  he  attend  this  meeting  of  July  26? 

A.    He  did. 

Q.     Do  you  know  Clyde  Haynes?  A.     I  do. 

Q.     Did  he  attend  the  meeting  of  July  26? 

A.     He  did. 

Q.     Do  you  know  David  Luchsinger? 

A.    Yes. 

Q.    Did  he  attend  this  meeting?  A.     Yes. 

Q.     Do  you  know  William  Sherman? 

A.    Yes. 

Q.     Did  he  attend  this  meeting?  A.    Yes. 
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Q.     Do  ,vou  know  Edwin  Thompson? 

A.    Yes. 

Q.     Did  he  attend  this  meeting?  A.     Yes. 

Q.  Now,  you  say  that  there  w^as  a  decision 
reached  at  this  meeting  that  a  subsequent  meeting 
be  called?  A.    Yes. 

Q.  Was  the  purpose  of  this  second  meeting  de- 
cided ?  A.     Yes. 

Q.    Will  you  tell  us  what  it  was? 

A.  Well,  it  was  decided  that  this  second  meet- 
ing would  be  for  anyone  who  wanted  to  attend,  that 
is,  any  member  of  Colgate-Palmolive-Peet,  shall  we 
say,  employes  of  Colgate-Palmolive-Peet.  The  first 
meeting  was  very  small,  as  I  stated  before.  [32] 

Q.  Was  there  any  decision  reached  at  the  July 
26  meeting  with  respect  to  any  question  to  be  put 
to  the  employees  at  the  second  meeting? 

A.     I  don't  remember  that. 

Q.     Now,  was  there  a  subsequent  meeting  held? 

A.     A  later  meeting. 

Q.     Yes.  A.     Yes,  on  July  30,  1945. 

Q.  Now,  were  employees  advised  that  this  meet- 
ing of  July  30  would  be  held  ?  A.     Yes. 

Q.     How  were  they  advised  ? 

A.     By  notices  posted  around  the  plant. 

Q.     And  did  you  see  any  of  those  notices? 

A.     Yes. 

Q.     Can  you  tell  us  where  they  were  posted? 

A.  They  were  posted  on  the  three  time  clocks, 
one  in  "A"  building,  one  in  ''L"  Iniilding,  and  one 
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in  the  "TA"  warehouse,  the  toilet  article  workers 

warehouse. 

Q.  Now,  with  respect  to  the  bulleting  board  in 
"A"  building,  can  you  tell  us  where  that  is  situ- 
ated? 

A.  It  is  directly  over  the  time  clock  through 
which  all  the  hourly  employees  pass  by  twice  a  day  ; 
at  least  once  a  day. 

Q.  How  is  it  situated  with  respect  to  any  of  the 
company's  [33]  offices? 

A.  It  is  within  30  feet  of  the  exit,  I  would  say, 
of  Mr.  Altman's  office,  and  all  the  officers  are  in 
this  area  in  the  "A"  building. 

Q.     What  is  Mr.  Altman's  position  at  the  plant? 

A.     Plant  Superintendent. 

Q.     Did  you  post  any  of  these  notices? 

A.     I  did. 

Q.     When  did  you  post  them  ? 

A.  At  quarter  to  one  on  July  28th,  which  was  a 
Saturday,  1945. 

Q.    Were  you  in  Mr.  Railey's  office  on  July  30th? 

A.     Not  Mr.  Railey's  office,  no. 

Q.  Were  you  in  any  other  of  the  Company's 
offices?  A.    Yes,  Mr.  Altman's  office. 

Q.     Mr.  Altman's  office?  A.    Yes. 

Q.  That  was  on  July  30th.  About  what  time  of 
day?  A.    About  two  p.m. 

Q.    And  who  else  was  there  ? 

A.  Mr.  Altman  and  Mr.  Railey,  Mr.  Heide,  Mr. 
Duarte. 
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Q.  Can  you  tell  me  who  Mr.  Heide  and  Mr. 
Duarte  are  ? 

A.  Mr.  Heide  is  the  second  Vice  President  of 
the  Warehouse  Union;  Mr.  Duarte  is  Business 
Agent.  Mr.  Gonick  is  Business  Agent,  and  Mr. 
Gleichman,  I  don't  know  what  he  is.  [34] 

Q.    Was  Mr.  Luchsinger  there  ? 

A.  Yes.  Oh,  yes.  The  five  Stewards  were  there, 
too;  Mr.  Luchsinger,  Mr.  Smith,  Mr.  Marshall  (my- 
self), Mr.  Clyde  Haynes,  and  Sanford  Moreau. 

Q.    Well,  did  you  have  a  conversation  ? 

A.  Yes.  We  were — Mr.  Eiley  told  us  that  there 
was  some  union  trouble  and  that  he  would  have  to 
let  us  go  until  such  time  as  we  were  straightened 
out  with  the  union.  At  that  time  we  were 
handed 

Trial  Examiner  Ruckel :  Now,  what  do  you  mean 
by  "us."   You  say  "us." 

The  Witness:     The  five  Stewards. 

Trial  Examiner  Ruckel:     The  Stewards  present? 

The  Witness:  Yes,  the  five  Stewards  present 
which  I  named. 

We  were  then  handed  copies  by  the  officials  of 
the  Warehouse  Union  stating  that  there  were 
charges  against  us,  that  we  were  no  longer  in  good 
standing  with  the  Union,  and  we  would  have  to  be — 
or  we  would  have  to  stand  trial,  or  something  of 
that  nature. 

Trial  Examiner  Ruckel:  Who  handed  those  to 
you  ? 

The  Witness :     Mr.  Duarte. 
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Trial  Examiner  Ruckel:     Who  is  he? 

The  Witness:  An  official  of — Business  Agent  of 
ILWU. 

Q.  (By  Mr.  Royster) :  Well,  did  you  say  any- 
thing? [35]  A.     No,  no. 

Q.     Was  there  any  conversation  about  a  contract  1 

A.  There  was  by  Mr.  Duarte,  Business  Agent  for 
the  ILWU,  stating  that  we  were  out  of  good  stand- 
ing with  the  Union  and  that  they  were  upholding 
the  contract. 

Mr.  Railey  did  most  of  the  speaking,  telling  us 
that  he  would  have  to  leave  us  go. 

Trial  Examiner  Ruckel:  What  was  his  whole 
conversation  so  far  as  you  can  recall? 

The  Witness:  Well,  his  conversation  was  based 
on  the  conversation  that  he  had  previously  with  the 
officials  of  the  Union  where  they  pomted  out 
that 

Trial  Examiner  Ruckel :  You  mean  he  said  that, 
he  said  that  he  had  a  conversation  with  officials  of 
the  Union? 

The  Witness :     That  is  right. 

Trial  Examiner  Ruckel:  And  that  they  had 
pointed  out 

The  Witness :  That  they  had  pointed  out  that  we 
were  out  of  good  standing  with  the  Union,  and  due 
to  terms  of  the  contract,  why,  they  had  to  leave 
us  go. 

Trial  Examiner  Ruckel:  Did  he  say  when  he 
had  had  that  conversation? 
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The  Witness:  It  was  just  prior  to  our  entering 
there. 

Trial  Examiner  Ruckel:     Did  he  say  so? 

The  Witness:     Prior  to  2  P.M. 

Trial  Examiner  Ruckel :     Did  he  say  so  ?  [36] 

The  Witness:  I  am  pretty  sure  he  mentioned 
that. 

Q.  (By  Mr.  Royster)  :  Well,  what  did  you  do 
after  that,  Mr.  Marshall? 

A.  We  left  Mr.  Altman's  office  and  went  over  to 
the  smoking  room. 

Q.  Now,  when  you  say  ''we,"  to  whom  do  you 
refer  % 

A.     I  am  referring  to  the  five  Stewards. 

Q.    Whose  names  you  have  stated? 

A.  Whose  names  I  have  mentioned.  We  went  to 
the  smoking  room,  which  is  in  the  other  building, 
called  *'L"  building,  and  sat  down  and  discussed 
the  situation. 

Q.  Now,  this  conversation  and  occurrence  in  Mr. 
Altman's  office  took  place  on  July  30,  did  you  tes- 
tify ?  A.     That  is  correct. 

Q.     Now,  did  you  attend  a  meeting  on  that  day? 

A.    Yes. 

Q.     And  where  was  that  meeting  held? 

A.     It  was  held  at  the  Finnish  Brotherhood  Hall. 

Q.     In  Berkeley? 

A.     On  Chestnut  Street,  Berkeley. 
Q.     And  where  is  that  with  relation  to  the  Com- 
pany's Plant? 
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A.  Approximately  a  mile  and  a  half  from  the 
plant. 

Q.    What  time  of  day  was  this  meeting  held? 

A.     4:15  P.M. 

Q.  Is  this  the  meeting  to  which  the  notice  which 
you  posted  [37]  on  July  28th  referred? 

A.     That  is  correct. 

Q.     By  whom  was  it  attended  ? 

A.  It  was  attended  b}"  approximately  270  mem- 
bers or  employees  of  Colgate-Palmolive-Peet. 

Q.  Well,  will  you  tell  us  what  took  place  at  this 
meeting  ? 

A.  The  membership  elected  four  officials  from 
that  body  to  represent  them  and  to  return  to  Col- 
gate-Palmolive-Peet the  following  day  and  try  to 
establish  the  Stewards  back  on  the  job,  the  five 
Stewards. 

Q.  Do  you  recall  the  names  of  the  four  who 
were  elected? 

A.  Lincoln  Olsen,  William  Sherman,  Harold 
Lonnberg,  and  Edwin  Thompson. 

Q.  Was  there  any  action  taken  at  this  meeting 
with  respect  to  the  ILWU? 

A.     Yes,  there  was. 

Q.     And  what  was  the  action? 

A.  That  we  break  relations  with  the  ILWU,  and 
th:it  we  form  the  Employees  Welfare  Association 
as  a  temporary  organization  to  handle  our  business 
for  us,  and  seek  affiliation  with  some  other  strong 
international. 

Q.     Now,  when  you  say  "Employees  Welfare  As- 
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sociation"  are  you  referring  to  Colgate-Palmolive- 

Peet  Employees  Welfare  Association? 

A.     No.  [38] 

Q.  Will  you  state  the  purpose  of  the  Employees 
Welfare  Association  ? 

Mr.  Edises:  I  will  object  to  that  on  the  ground 
that  if  it  is  the  kind  of  association  that  its  name 
imports  there  must  be  some  document,  some  charter, 
constitution,  or  other  document  which  would  set 
forth  its  purposes,  and  which  would  be  the  best  evi- 
dence of  those  purposes. 

Trial  Examiner  Ruckel:  Well,  let's  find  out  if 
there  were  any. 

Did  you  ever  adopt  a  constitution  f 

The  Witness:     No. 

Trial  Examiner  Ruckel :     Or  by-laws  % 

The  Witness :     No. 

Trial  Examiner  Ruckel:     No  by-laws? 

The  Witness:     No. 

Trial  Examiner  Ruckel:  You  were  never  char- 
tered, I  suppose,  by  the  State  ? 

The  Witness:  No;  it  was  just  a  temporary  or- 
ganization. 

Trial  Examiner  Ruckel :     Just  an  association  ? 

The  Witness :     Just  an  association. 

Mr.  Edises:  May  I  add  to  my  objection  that  if 
that  is  the  case  then  this  witness  has  not  been  quali- 
fied. There  has  been  no  foundation  to  show  that  he 
is  in  a  position  to  indicate  the  purposes  of  the 
association. 

Trial   Examiner  Ruckel:     Well,   he   was  one   of 
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these  people  [39]  present  at  this  meeting.    He  can 
give  us  the  purpose  of  the  organization  as  he  under- 
stands it. 

Mr.  Edises:  Mr.  Examiner,  I  don't  want  to  be 
technical,  but  it  seems  to  me  the  question  ought  to 
go  to  whether  there  was  any  official  action  taken  or 
any  resolution.  Otherwise  it  is  just  a  statement  of 
this  witness  as  to  what  he  believes  the  purposes  of 
the  association  were. 

Trial  Examiner  Ruckel :     You  may  proceed. 

Mr.  Royster :  Well,  I  can  ask  him  that  question, 
Mr.  Edises. 

Q.  (By  Mr.  Royster)  :  Was  there  any  action 
taken  by  the  persons  who  attended  this  meeting  on 
July  30  with  respect  to  the  Employees  Welfare  As- 
sociation?   Just  was  there  any  such  action? 

A.     Yes,  there  was. 

Q.     And  what  was  the  action? 

A.  Well,  the  action  was  that  we  break  relations 
with  ILWU. 

Trial  Examiner  Ruckel:  Well,  was  there  a  res- 
olution proposed  to  that  effect  from  the  floor? 

The  Witness:     From  the  floor,  yes. 

Mr.  Hecht:  Mr.  Royster,  I  would  like  to  know 
who  the  witness  means  when  he  refers  to  "we." 

Mr.  Royster:  Well,  I  didn't  get  the  "we"  the 
last  time,  Mr.  Hecht. 

Mr.  Hecht:  Yes.  He  went  on  to  say,  "we"  de- 
cided to  [40]  break  relations  with  the  ILWU. 

Mr.  Royster:     Well,  I  assume 

The  Witness:     When  I  say  "we"  (if  I  may  in- 
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terriipt) — when  I  say  '''we"  I  mean  the  Employees 

Welfare  Association. 

Q.  (By  Mr.  Royster) :  Are  you  talking  about 
the  peoi)le  who  attended  this  meeting  on  July  .'■{Oth'? 

A.     I  am;  that  is  right. 

Q.  I  believe  you  had  started  to  testify  that  in 
response  to  or  acting  upon  a  resolution  which  had 
been  proposed  to  the  floor  you  voted  to  withdraw 
from  the  ILWU. 

Is  that  correct?  A.     That  is  correct. 

Q.  And  the  further  action  I  don't  believe  you 
have  stated. 

A.  Well,  the  first  resolution  was  to  withdraw 
from  the  ILWU. 

Q.     Now,  was  that  put  to  a  vote? 

A.     That  was  put  to  a  vote. 

Q.  What  was  the  result  of  that  vote,  if  you 
know  ? 

A.     That  was  a  unanimous  vote  to  withdraw. 

Q.     All  right. 

A.  The  second  was  to  elect  officials,  temporary 
officials.    They  were  elected.    I  stated  their  names. 

Q.  Well,  now,  you  stated  the  names  of  four  in- 
dividuals, who,  if  I  understood  your  testimony  cor- 
rectly, were  to  go  to  the  Company  and  seek  the  re- 
instatement of  the  Stewards. 

A.     That  is  correct.  [41] 

Q.  All  right.  Now,  was  there  a  res(>hition  with 
respect  to  Employees  Welfare  Association  ? 

A.     Yes,  there  was. 

Q.     And  how  was  that  proposed? 
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A.  That  was  by  one  of  the  members  who  at- 
tended the  meeting,  one  of  the  members — one  of  the 
employees  of  Colgate-Palmolive-Peet. 

Q.     Proposed  a  resolution? 

A.     Proposed  a  resolution. 

Q.     And  what  was  the  resolution? 

A.  So  as  not  to  confuse  it,  the  first  resolution 
came  from  the  floor  to  break  relations  with  ILWU. 
The  second  proposal  was  to  form  the  Employees 
Welfare  Association.  It  was  advertised  as  such  on 
the  notices  put  up  in  the  plant. 

Q.     Now,  was  the  second  resolution  put  to  a  vote  ? 

A.     It  was. 

Q.     Do  you  know  the  result  of  that  vote? 

A.     It  was  a  unanimous  vote. 

Q.  In  what  respect  was  it  unanimous,  for  or 
against  the  formation? 

A.  A  unanimous  vote  for  forming  the  Employees 
Welfare  Association. 

Q.  Now,  what  is  the  purpose  of  the  Employees 
Welfare  Association? 

Mr.  Edises:  Well,  there  again  my  objection  is 
that  the  [42]  question  should  be  whether  or  not 
there  was  any  official  action,  or  resolution  taken. 
Otherwise  it  is  only  an  opinion  and  conclusion  of 
this  witness. 

Trial  Examiner  Ruckel :     He  may  answer. 

The  Witness:  Will  you  repeat  the  question, 
please  ? 

Q.  (By  Mr.  Royster)  :  What  is  the  purpose  of 
the  Employees'  Welfare  Association? 
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A.  It  was  set  up  as  a  temporary  organization — 
maybe  that  is  the  wrong  word  to  use — temporary 
group  of  workers  who  elected  their  officials,  who 
were  to  bargain,  who  were  to  seek  affiliation  with 
some  other  strong  international. 

Q.  Did  the  Employees  Welfare  Association  have 
any  purpose  or  any  function  to  perform,  as  you 
understood  it,  until  there  may  have  been  affiliation 
with  a,  as  you  put  it,  strong  international  union*? 

A.  No.  As  I  stated,  it  was  merely  a  temporary 
organization  to  hold  the  membership  together  until 
such  time  as  we  could  affiliate  with  a  stronger  in- 
ternational. 

Trial  Examiner  Ruckel:  We  will  recess  for  10 
minutes. 

Mr.  Royster:     All  right. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel:     On  the  record. 

Q.  (By  Mr.  Royster)  :  Mr.  Marshall,  you  tes- 
tified about  a  meeting  of  employees  on  July  30.  Was 
there  another  meeting  of  Respondent's  Emx)loyees'? 

A.     Yes,  there  was,  on  July  31,  the  following  day. 

Q.     And  where  was  this  meeting  held? 

A.     At  the  Finnish  Brotherhood  Hall. 

Q.     And  about  what  time  of  day? 

A.     Around  noon,  I  believe. 

Q.     And  by  whom  was  it  attended? 

A.  By  the  employees  of  Colgate-Palmolive-Peet 
Company. 

Q.     Did  you  attend  this  meeting?  A.     I  did. 
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Q.  And  will  you  tell  us  what  took  place  at  the 
meeting  f 

A.  There  was  a  report  back  by  the  four  elected 
officials  of  the  Employees  Welfare  Association  tell- 
ing the  Employees  Welfare  Association  of  the  nego- 
tiations which  had  been  talked  about  the  company, 
officials  of  Colgate-Palmolive-Peet.  And  the  results 
were  that  the  Colgate-Palmolive-Peet  Company 
could  not  put  the  five  Stewards  back  to  work. 

Q.     Did  Mr.  Railey  attend  this  meeting? 

A.     Yes,  he  did. 

Q.     He  was  invited  there? 

A.     He  was  invited  there,  yes. 

Q.     Did  he  speak? 

A.  Yes,  he  did.  He  was  called  there  mainly  to 
show  him  what  action  the  employees  intended  to 
take,  and  he  told  us  that  there  was  not  very  much 
he  could  do  about  it.  Several  joroposals  were  made 
to  him.  He  spoke  to  us  for  some  half  hour,  [44] 
about  a  half  hour.  And  at  that  meeting  the  em- 
ployees decided  to  hold  a  continuous  meeting  until 
such  time  as  the  five  Stewards  could  be  put  back 
to  work.  A  vote  was  taken  in  the  presence  of  Mr. 
Railey,  a  standing  vote,  showing  him  that  the  mem- 
bership was  directly  behind  the  five  men  who  had 
been  discharged  from  the  plant,  Colgate-Palmolive- 
Peet. 

Q.  Now,  you  spoke  of  a  continuous  meeting.  Did 
this  meeting  continue  on  the  first  day  of  August  ? 

A.     No,  I  believe  it  was  August  2nd. 
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Q.  All  right,  did  you  attend  the  meeting  on  Au- 
gust 2nd?  A.     I  did. 

Q.  Can  you  tell  us  what  happened  during  that 
meeting '? 

A.  No  progress  had  been  made  between  the  four 
elected  officials  of  the  Welfare  Association,  Em- 
ployees Welfare  Association,  and  on  August  2  the 
xVFL  Chemical  Workers  Union  had  been  contacted 
and  at  that  time  the  Employees  Welfare  Association 
was  dissolved  and  the  A.  F.  of  L.  Chemical  Work- 
ers Union  was  to  be  the  bargaining  agent  for  the 
employees  of  Colgate-Palmolive-Peet. 

Mr.  Hecht:  I  object  to  that  statement  (it  is  a 
conclusion  of  the  witness),  and  ask  that  it  go  out. 

Trial  Examiner  Ruckel:     It  may  be  stricken. 

Q.  (By  Mr.  Royster)  :  Now,  you  spoke  of  the 
dissolution 

Trial  Examiner  Ruckel:  That  is,  that  part  of 
the  answer  may  be  stricken,  which  was  that  the 
Chemical  Workers  [45]  Union  was  to  be  the  repre- 
sentative of  the  employees  of  Colgate-Palmolive- 
Peet. 

Q.  (By  Mr.  Royster) :  You  spoke,  Mr.  Mar- 
shall, of  the  dissolution  of  the  Employees  Welfare 
Association.  How  was  that  dissolution  brought 
about  ? 

A.  That  was  through  a  motion  from  the  Em- 
ployees Welfare  Associotion  to  dissolve  the  Em- 
ployees Welfare  Association. 

Q.     Was  that  motion  put  to  a  vote  ? 

A.     That  motion  was  put  to  a  vote  and  it  was 


204  Colgate-Palmolive-Peet  Co.  vs. 

(Testimony  of  Frank  Marshall.) 

unanimously  accepted  by  the  said  members  of  the 

Employees  Welfare  Association. 

Q.  Now,  you  mentioned  the  International  Chem- 
ical Workers  Union,  A.  F.  of  L. 

Was  there  any  motion  with  respect  to  that  or- 
ganization considered  at  this  meeting  of  August  2? 

A.  There  was  a  motion,  there  was  a  motion  put 
on  the  Hoor  at  that  meeting  that  we  join  the  Chem- 
ical Workers  Union,  A.  P.  of  L. 

Q.     And  was  that  motion  put  to  a  vote*? 

A.  It  was.  It  was  a  unanimous  vote  by  the  mem- 
bership. 

Q.     To  do  what? 

A.  To  jom  the  Chemical  Workers  Union,  A.  F. 
of  L. 

Q.     Did  you  join  the  Chemical  Workers  Union? 

A.     I  did. 

Q.  Have  you  returned  to  v/ork  for  the  Respond- 
ent? [46]  A.     No. 

Q.  Have  you  made  any  attempt  to  return  to 
work?  A.     I  did. 

Q.     When? 

A.     Oh,  approximately  August  17. 

Q.     1945?  A.     1945. 

Q.     What  did  you  do? 

A.     I,  in  company  with  the  five  Stewards 

Q.     You  being  one  of  the  five? 

A.  I  being  one  of  the  five  Stewards,  and  the  four 
elected  officials,  which  was  Thompson,  Sherman, 
Lonnberg — (pause) 

Q.     Was  Olsen  in  that  group? 
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A.  And  Olsen,  nine  of  us,  went  to  Mr.  Altman's 
oiifice  and  presented  ourselves  for  work.  Mr.  Wood 
came  to  the  office  inmiediately  after.  We  told  him 
that  we  were  prepared  for  work  and  he  said  that — 
Mr.  Wood  said  that  he  was  sorry,  that  we  could 
not  be  put  back  to  work.  We  then  asked  him  if  we 
were  discharged.  He  told  us  to  be  very  careful 
a])Out  using  the  v\^ord  "discharged." 

Mr.  Hecht:     May  I  hear  that  again,  please? 

The  Witness:  He  told  us — -Mr.  Wood  told  us 
that  we  should  be  careful  about  using  the  word 
"discharged"  as  the  Company  had  not  discharged 
us,  that  in  the  near  future  some  of  us  would  be 
back  to  work,  and  that  if  we  used  the  word  [47] 
"discharged"  it  would  mean  that  our  insurance 
benefits  and  old  age  pension  would  be  broken  off. 

Q.  (By  Mr.  Royster)  :  I  think  you  answered 
this  question,  but  in  order  to  be  certain,  what  an- 
swer was  finally  given  you  on  this  occasion  with 
respect  to  your  application  for  reinstatement  ? 

A.     "No." 

Mr.  Royster :     That  is  all. 

Mr.  Rowell:  Could  I  ask  one  of  two  questions 
before  cross  *? 

Trial  Examiner  Ruckel:     Yes. 

Q.  (By  Mr.  Rowell) :  You  stated,  I  think,  Mr. 
Marshall,  that  you  worked  at  the  Colgate-Palmolive- 
Peet  Plant  from  October  28,  1928,  until  your  sev- 
erance of  employment,  shall  we  call  it,  on  July  30, 
1945?  A.     That  is  correct? 
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Q.  Can  you  tell  me  what  you  did,  what  was  your 
last  job  there? 

A.     Stockman  for  the  Shipping  Department. 

Q.  Can  you  tell  me  your  pay  that  you  got  at 
that  time? 

A.     At  that  time  it  was  $1.12y2  an  hour. 

Q.     What  kind  of  seniority  did  you  have? 

A.  I  had  all  of  my  seniority  in  the  Shipping 
Department  at  that  time. 

Q.  Both  departmental  and  plant  seniority  in 
that  plant?  [48] 

A.     That  is  correct. 

Q.  So  3^ou  had  a  certain  status  of  plant  seniority 
as  well  as  a  certain  status  of  departmental 
seniority  ? 

A.  All  my  seniority  with  the  company  was  both 
in  the  plant  and  in  the  department. 

Q.  Yes.  You  had  departmental  seniority  from 
October  28,   1928?  A.     That  is  correct. 

Q.  Were  there  any  employees  in  that  depart- 
ment that  had  more  seniority  than  you? 

Mr.  Edises:     Well,  just  a  moment. 

A.     About  four. 

Mr,   Edises:     Just  a  moment. 

I  object  on  the  ground  of  irrelevant  to  the 
issues. 

Mr.  Rowell:  Well,  Mr.  Examiner,  I  am  trying 
to  show  that  these  people  that  were  selected  had 
a  long  employment  history  there,  and  there  was 
obviously   no   reason    for   their    discharge   by    the 
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company  except  what  the  charge  of  the  Board  in 

this  case  alleges. 

Trial  Examiner  Ruckel:  Well,  there  is  no  con- 
tention they  were  discharged  for  inefficiency,  is 
there  ? 

Mr.  Edises :  No  such  contention  in  this  case  that 
I  know  of. 

Trial  Examiner  Ruckel :  I  would  prefer  to  leave 
this  type  of  evidence  out,  although  as  a  time-saver 
sometimes  it  [49]  is  preferable  to  let  it  in. 

Mr.  Hecht:  May  I  make  a  sugestion,  Mr.  Trial 
Examiner  ? 

Trial  Examiner  Ruckel:  As  far  as  it  affects 
their  back  pay 

Mr.  Rowell:     The  first  part  is  back  pay. 

Trial  Examiner  Ruckel:  The  first  part  affects 
their  back  pay,  but  even  then  it  is  academic. 

Mr.  Edises:     It  is  a  matter  of  compliance. 

Trial  Examiner  Ruckel :  Sometimes  it  is  quicker 
to  get  it  in  than  to  keep  sustaining  objections.  As 
to  the  latter  part  of  the  question,  it  appears  that 
the  issues  are  very  well  drawn  here.  These  men 
were  not  let  out  because  they  were  inefficient. 

Mr.  Hecht:  Mr.  Rowell,  it  might  be  useful  to 
say  at  this  time  we  would  be  happy  to  furnish  the 
records  of  the  plant  with  reference  to  the  seniority 
of  tlie  Complainants. 

Mr.  Rowell :     I  would  be  glad  to  have  them. 

Mr.  Hecht:  If  it  becomes  relevant  and  material 
to  the  issues  of  this  hearing. 

Mr.  Rowell:     '^Phe  only  ])oint  is  that  it  certainly 
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demonstrates  the  necessity  for  the  National  Labor 
Relations  Act  in  situations  like  this,  where  people 
of  long  standing  seniority  who  have  devoted  their 
entire  lives  practically  to  their  employment  in  this 
company  are  cut  off  after  all  that  employment. 
Now,  that  is  a  matter  that  I  think  is  certainly  [50] 
morally  material  to  the  case,  but  I  will  desist  ask- 
ing tliat  question. 

Trial  Examiner  Ruckel :  The  length  of  their 
employment  is  irrelevant.  If  they  are  wrongfully 
discharged  we  are  concerned,  even  though  they  have 
been  employed  only  24  hours. 

Mr.  Rowell:     All  right. 

Q.  (By  Mr.  Rowell)  :  AVell,  Mr.  Marshall,  the 
first  meeting  that  you  talked  about,  that  was  the 
dinner  meeting  of  Juh^  26,  is  that  right? 

A.     Yes. 

Q.  Where  you  had  this  group  of  29  or  30  people 
at  this  dinner?  A.     That  is  correct. 

Q.  Now,  among  other  things,  at  that  meeting 
was  there  any  action  taken  with  reference  to  what 
you  were  going  to  do  at  the  next  meeting? 

Mr.  Edises:  Now  I  want  to  object  to  this  line 
of  questioning  because  it  is  all  repetitive,  it  has 
already  been  gone  over  in  questioning  by  the 
Board 's  attorney.  I  submit  that  the  same  considera- 
tion that  applies  to  us  should  apply  to  the  charging 
union. 

Mr.  Rowell :  Certainly.  I  am  trying  to  fill  in  the 
testimony,  Mr.  Examiner,  that  is  all.  I  am  not  going 
to  cover  the  testimony 
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Trial  Examiner  Riickel:  You  may  answer.  [51] 
A.  Well,  in  general  the  discussion  was  the  con- 
ditions, working  conditions  that  had  been  going  on 
for  the  last  year  or  so,  and  as  to  just  what  we 
should  do,  outlay  the  groundwork  as  to  what  we 
should  do  for  the  future,  and  a  general  discussion 
of   the   lack 

Q.  (By  Mr.  Rowell)  :  Well,  now,  Mr.  Mar- 
shall  

Mr.  Ediscs:  I  submit  he  should  be  permitted 
to  answer  the  question. 

Mr.  Rowell:     He  is  not  answering  the  question. 

Trial  Examiner  Ruckel:  Did  you  finish  your 
answer  ? 

The  A¥itness :  I  say  the  lack  of  cooperation  from 
the  officials  of  the  ILWU. 

Q.  (By  Mr.  Rowell)  :  But  I  asked  specifically: 
Were  you  going  to  have  another  meeting  after  this 
dinner  meeting'?  I  understood  you  decided  to  have 
this  July  30  meeting?  A.     That  is  correct. 

Q.  Now,  I  asked  specifically  did  you  decide  any- 
thing on  the  July  26  meeting,  as  to  what  you  v/ere 
going  to  do  at  the  July  30  meeting? 

A.  Well,  mainly  it  was  to  discuss  the  conditions, 
working  conditions  of  the  plant  itself,  v»hat  had 
been  going  on  the  past  year,  and  we  discussed  the 
United  Mineworkers  Union. 

Q.  All  right.  You  discussed  one  possibility  of 
union  affiliation  tliat  was  the  United  ^lineworkers? 

A.     That  is  correct.   [52] 
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Q.  Did  you  discuss  any  other  possibility  of 
action  at  that  time? 

A.  No,  there  was  none  others  discussed  at  that 
time.,  to  the  best  of  my  knowledge. 

Q.  Did  you  discuss  the  formation  of  any  tem- 
porary organization?  A.     Yes,   we   did. 

Q.     What  was  that   organization? 

A.     The  Employees  Welfare  Organization. 

Q.  In  other  words,  at  the  July  26  meeting  you 
did  discuss  the  advisability  of  forming  the  Em- 
ployees Welfare  Association? 

A.  We  discussed  forming  the  Employees  Wel- 
fare Association  at  that  time. 

Trial  Examiner  Ruckel:  Well,  it  was  not 
formed  at  that  time? 

The  Witness:  No,  it  was  not  formed  at  that 
time. 

Q.  (By  Mr.  Rowell) :  Now,  at  what  time  of 
day  w^ere  you  advised  by  Mr.  Railey  that  you  w^ould 
have  to  be  let  go?  This  was  on  July  30,  I  believe 
you  said. 

A.     That  was  at  2:00  p.m.   on  July  30. 

Q.     Were  you  told  that  you  were  through  then? 

A.     Yes. 

Q.     Why  didn't  you  finish  out  the  day? 

A.  Well,  after  all,  we  was  not  going  to  get  paid 
for  it.  I  guess  the  best  thing  to  do  was  leave.  [53] 

Q.     Did  they  give  you  your  money? 

A.     No;  I  got  paid  for  six  hours  that  day. 

Q.  Was  that  unusual,  to  discharge  a  person  in 
the  middle  of  the  day? 
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Mr.  Edisos:     I  object  to  that. 
Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Rowell)  :  Now,  at  this  meeting  of 
July  30  when  the  Employees  Association  was  set 
up,  did  you  take  some  action  with  regard  to  trying 
to  get  those  five  Stewards  back  on  their  jobs,  and, 
if  so,  what  action  did  you  take? 

A.  Well,  the  action  was  not  taken  by  the  five 
Stewards.  The  action  was  taken  by  the 

Q.  I  mean  at  the  meeting,  did  the  meeting  take 
some  action  with  regard  to  an  attempt  to  get  those 
Stewards  back? 

A.  Yes.  Well,  the  action  was  taken  by  a  motion 
passed  by  the  Employees '  Welfare  Association  at 
that  time. 

Q.     That  is  right.  What  was  the  action? 

A.  The  action  was  that  these  four  elected  offi- 
cials were  to  go  and  negotiate  with  the  company, 
Colgate-Palmolive-Peet,  and  seek  to  reestablish 
these  five  men. 

Mr.  Edises:  Mr.  Trial  Examiner,  as  I  under- 
stand it,  this  is  really  a  continuation  of  direct 
examination,  is  it  not? 

Trial   Examiner  Ruckel :     That  is   right. 

Mr   Edises:     Rather  than  cross.  [54] 

Well,  my  notes  show  that  all  of  this  testimony 
has  been  gone  over  and  it  is  purely  repetitive. 

Mr.  Rowell:  Your  notes  are  not  in  the  record, 
Mr.  Edises.  My  notes  show  there  were  lacks  in  the 
testimony  in  that  regard. 


212  Colgate-Palmolive-Peet  Co.  vs. 

(Testimony  of  Frank  Marshall.) 

Trial  Examiner  Ruckel:  Some  of  it  is  repeti- 
tious, other  isn't  repetitious.  We  do  want  a  com- 
plete story.  We  don't  want  to  repeat  it,  but  we  want 
one  that  is   complete. 

You  may  answer. 

The  Witness:     Will  you  repeat  that  question? 

Mr.  Rowell:     I  think  he  answered  the  question. 

I  have  nothing  further. 

Trial  Examiner  Ruckel:     Cross  examination. 

Cross  Examination 
By  Mr.  Hecht: 

Q.  Mr.  Marshall,  do  you  remember  the  wording 
of  the  notices  that  you  yourself  posted  on  "A" 
building  under  the  time  clock? 

A.  Yes,  I  do.  I  have  got  a  copy  of  it  here  if 
you  want  it  read. 

Q.     Yes.  May  we  have  it,  please? 

A.  (Handing  document)  That  is  just  my  hand- 
writing (indicating). 

Q.  Have  you  a  copy  of  the  notices  actually 
posted?  A.     Not  with  me,   no. 

Q.     Could  you  bring  one  for  us  to  use?  [55] 

A.  I  am  not  sure.  I  don't  know  whether  I  have 
it  with  my  file  or  not. 

Mr.  Hecht:  Well,  pending  the  bringing  of  such 
a  notice  I  would  like  to  read  into  the  record 

Mr.  Edises:     May  I  see  it? 

Mr.  Royster:  Ma3^be  we  can  stipulate  what  the 
notice  shows.  I  don't  have  a  copy  of  it. 

Mr.  Hecht:  Is  it  agreeable  to  reading  it  into 
the  record? 
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Mr.  Royster:  Well,  I  presume  it  is  the  notice 
which  was  posted. 

Mr.  Hecht:  Well,  subject  to  correction  in  the 
event  we  can  locate  one  of  the  notices. 

Mr.   Rowell:     That   is   all   right. 

Mr.  Hecht:  "Special  meeting  for  all  those  inter- 
ested in  joining  Employees  Welfare  Association  at 
the  Finnish  Brotherhood  Hall,  1970  Chestnut 
Street,  across  from  Burbank  School,  at  4:15  p.m., 
Monday,  July  30,  1945." 

Q.  (By  Mr.  Hecht)  :  Mr.  Marshall,  could  you 
tell  us  who  were  the  officers  of  the  Employees  Wel- 
fare Association? 

A.  William  Sherman,  Harold  Lonnberg,  Edwin 
Thompson. 

Q.     Only  three  officers? 

A.     And  Lincoln  Olsen. 

Q.     Olsen  also?  A.     Yes.   [56] 

Q.     What  office  did  Mr.   Sherman  hold? 

A.     Chairman   at    that   time. 

Q.  Chairman.  What  office  did  Mr.  Lonnberg 
hold? 

A.  At  what  date  are  you  speaking  of?  Are  you 
speaking  of  the  first 

Q.  Well,  you  have  told  us,  Mr.  Marshall,  that 
you  formed  an  Employees  Welfare  Association,  I 
believe,  on  July  30,  1945.  A.     That  is  correct. 

Q.  As  of  that  date  who  weie  tlio  officers  and 
what  offices  did  they  hold? 

Mr.  Rowell :  Well,  there  has  ])een  no  testimony 
they  had  officers,  Mr.  He(*ht.  There  was  testimon.v 
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they  elected  the  four  people  to  represent  the  Asso- 
ciation to  attempt  to  get  those  Stewards  back.  That 
is  all  the  testimony  so  far,  I  believe.  He  referred 
to  those  men  as  officials. 

Trial  Examiner  Ruckel:  There  was  this  com- 
mittee of  four,  is  that  right? 

The  Witness:     That  is  right. 

Trial  Examiner  Ruckel:  Did  they  subsequently 
constitute  them  officers,   or  become   officers  at 

The  Witness:  They  were  officials  of  that  body 
of  people.  They  were  elected  as  negotiators  to  go 
back  and  talk  with  the  company. 

Q.  (By  Mr.  Hecht) :  Let  me  ask  you  this,  Mr. 
Marshall — maybe  I  can  clarify  it  this  wa}^ :  In  other 
words,  you  didn't  [57]  have  any  such  thing  as 
a  President,  Vice  President,  Recording  Secretary, 
Secretary,  Business  Agent,  or  Walking  Delegate, 
or  any  of  those  things? 

A.     No,  not  at  that  particular  date. 

Q.  And  those  men  were  only  appointed  for  the 
purpose  of  seeing  to  it  that  you  might  be  able  to 
get  your  employment  back  in  Colgate-Peet,  or 
rather,  to  have  3^ou  put  back  to  work  there? 

A.     That  is  correct. 

Q.     That  was  the  sole  purpose  of  that  committee? 

A.     That  is  correct. 

Q.  Can  you  tell  us,  or  rather,  will  you  tell  me 
how  you  knew  that  the  270  persons  that  attended 
the  meeting  on  July  30  were  employees  of  the 
Respondent  ? 
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A.  Well,  I  would  say  between  the  five  Stewards 
we  knew  practically  every  face  in  the  plant  of  the 
employees. 

Q.  In  other  words,  you  recognized  a  certain 
number,  I  take  if?  A.     That  is  correct. 

Q.  And  the  other  five  stewards  who  were  joresent 
at  this  meeting,  communicated  to  you  that  tliey 
recognized  an  equal  number  of  your  2^eople  and 
then  you  arrived  at  270  employees'? 

A.     No,  I  wouldn't  say  that. 

Q.  You  are  not  certain  of  the  number  of  em- 
ployees there'? 

A.  I  did  not  recognize  any  stray  faces  there 
myself.  I  [58]  personally  knew  practically  every 
person  at  Colgate-Palmolive-Peet  at  that  time. 

Q.     Where  were  you  at  the  time  of  the  meeting? 

A.     In  the  hall. 

Q.     Where  in  the  hall? 

A.     Sitting  in  a  chair. 

Q.     On   a   stage,   a   rostrum? 

A.     No;   in   the   audience. 

Q.     In  the  audience?  A.     Yes. 

Q.  Did  you  take  toll  of  the  people  as  they  came 
in  through  the   door? 

A.     I   counted   them   after. 

Q.     You  counted  them  after?  A.     Yes. 

Q.     And  recognized  every  face  as  it  went  out? 

A.     I  did  not  see  any  stray  faces. 

Q.  I  see.  So  that  in  a  way  tliis  is  your  opinion 
as  to  the   number   of   persons   present,   and   as   to 
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whether  they  were  or  were  not  employees  of  Col- 

gate-Peet?  A.     That  is  correct. 

Mr.  Royster:  I  object  to  the  question  as  argu- 
mentative. 

Trial  Examiner  Ruckel:  Well,  in  your  opinion 
they  were  all  members'? 

The  Witness:  To  the  best  of  my  knowledge  all 
the  people  [59]  in  that  hall  were  members  of — were 
employees  of  Colgate-Palmolive-Peet  Company. 

Trial  Examiner  Ruckel:  When  you  say  their 
faces  were  familiar,  you  mean  they  were  familiar 
to  you  as  employees  of  Respondent? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Hecht)  :  How  was  the  vote  taken 
at  this  meeting,  Mr.  Marshall? 

A.     What  particular  vote  are  you  referring  to? 

Q.  Well,  you  say  that  you  had  a  committee  of 
four  elected  first?  A.     By  a  standing  vote. 

Q.     By  a  standing  vote?  A.     Yes. 

Q.  And  were  you  able  to  see  the  number  of 
people  who  voted?  A.    Yes. 

Q.     How? 

A.  The  Finnish  Brotherhood  Hall  is — I  might 
describe  the  hall.  It  has  a  lower  floor  and  it  has  a 
raised  bench  around  the  sides  of  the  auditorium, 
which  is  about  one  foot  higher  than  the  rest  of  the 
seats.  From  that  patricular  point  I  could  see  the 
whole  hall. 

Q.  You  were  on  this  raised  platform  around  the 
hall  there?  A.     That  is   correct. 

Q.    Are  you  sure  that  this  vote  on  this  first — ^the 
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appointment    [60]    to   this   committee   was   on    an 

*'Aye"  or  "No"  basis?  A.     No,  it  was  not. 

Mr.  Rowell:     Do  you  understand  the  question? 

Mr.  Royster:  Does  this  assume  he  has  so  testi- 
fied? I  understand  he  has  not. 

Trial  Examiner  Ruckel:  Was  it  a  ''Yes"  or 
"No"  vote? 

The  Witness:  It  was  a  standing  vote  to  elect 
the  officials. 

Q.  (By  Mr.  Hecht) :  In  other  words,  the 
Chairman  said,  "Those  voting  in  favor  will  rise"? 

A.     That  is  correct. 

Q.  That  is  why  I  am  asking  you.  You  are  sure 
that  is  the  way  the  vote  was  taken? 

A.     That  is  right. 

Q.  All  right.  Was  it  at  the  meeting  of  July 
30th  that  the  members  present  or  the  persons  pres- 
ent decided  to  break  relations  with  the   ILWU? 

A.     That  is  correct. 

Q.    At  the  July  30th  meeting? 

A.     That  is  correct. 

Q.     And  do  you  recall  who  made  the  resolution? 

A.     One  of  the  members. 

Q.    Who?  A.     I  can't  recall. 

Q.     No  one  you  recognized?   [61] 

A.     I  didn't  see;  I  didn't  even  look. 

Q.  Do  you  know  of  your  own  knowledge  whether 
notice  of  this  resolution  was  ever  given  to  the 
company  ? 
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A.     Well,  I  didn't  send  it.  I  was  told  that  there 

was. 

Q.     Who  told  you? 

A.  One  of  the  four  elected  men  there.  I  don't 
recall  who  it  was  now. 

Q.     One  of  the  committee  of  four? 

A.     One  of  the  committee  of  four. 

Q.  When  were  you  told  that  such  notice  had 
been  given  to  the  company? 

A.  Sometime  during  that  meeting,  or  just  after 
it — nov,%  I  don't  recall  the  exact  time — of  the  meet- 
ing of  July  31. 

Q.     Sometime   afterwards? 

A.     That   is   correct. 

Q.  That  is  what  you  were  told.  Do  you  know 
if  that  notice  w^as  in  writing? 

A.     I  believe  it  was  a  telegram. 

Q.     A  telegram?  A.     A  telegram. 

Q.  Mr.  Marshall,  you  testified  that  you  were 
a  steward  at  the  time  of  your  removal  from  em- 
ployment; is  that  correct? 

A.     That   is   correct. 

Q.     And   you   had   been   active — withdraw   that. 

As  a  Steward  you  are  a  representative  of  the 
union  and  [62]  not  of  the  company,  is  that  correct  ? 

A.  We  are  a  representative  of  the  employees  of 
Colsjate-Palmolive-Peet. 

Q.  And  for  how  long  did  you  say  you  had  held 
this  position? 

A.  Three  consecutive  years,  and  preceding  that 
on  one  other  occasion. 
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Q.  AVould  you  say  that  you  were  such  a  Steward 
in  July  of  1941? 

A.     Well,  I  couldn't  recall  that  date. 

Q.  Are  you  familiar  with  a  certain  contract 
that — I  won't  say  ''exists" — well,  a  contract  that 
presently  exists  between  the  Respondent  and  the 
ILWU  dated  July  9,  1941? 

A.     That  is   correct. 

Q.  It  was  your  duty  as  such  Steward,  was  it 
not,  to  see  that  the  Company  complied  with  the 
prov^isions  of  that  contract? 

Mr.  Royster:  I  am  going  to  object  to  this  line 
of  examination,  Mr.  Examiner,  unless  counsel  for 
the  Respondent  will  state  his  purpose.  It  appears 
thai  he  is  laying  a  certain  background  here  to  show 
that  the  witness  was  not  properly  performing  his 
duties  as  a  Steward. 

Mr.  Hecht:  That  is  not  the  object.  I  will  tell 
you  the  object  of  the  question  in  just  a  moment. 

Trial  Examiner  Ruckel :     You  may  answer  it. 

Do  you  recall  the  question  ?  [63] 

The  Witness :     No.  Will  you  repeat  the  question  ? 

Mr.  Hecht:     I  will  repeat  it. 

Trial  Examiner  Ruckel :     All  right. 

Q.  (By  Mr.  Hecht) :  Do  you  recall,  or  have 
you  knowledge  of  a  contract  existing  between  the 
respondent  and  the  ILWU  dated  July  9,  1941? 

A.     Yes. 

Q.  And  I  think  when  the  objection  came  I  had 
asked  you  whether  it  was  not  your  duty  to  see  to 
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it  that  the  Respondent  complied  with  the  provisions 

of  the  contract,  as  a  Steward? 

A.     That  is  correct. 

Q.  And  you  are  familiar  with  that  contract, 
then,  are  you  nof?  A.    Yes. 

Mr.  Hecht:  Mr.  Royster,  with  your  permission, 
I  have  here  what  appears  to  be  a  true  duplicate  of 
the  contract.  The  original  is  at  my  office.  And 
I  would  like  at  this  time  to  introduce  this  copy  as 
our  Exhibit,  and  I  will  substitute  the  original 
tomorrow  at  the  opening  of  the  hearing. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:  We  will  recess  until 
9:30   tomorrow   morning. 

(Whereupon,  at  5:00  p.m.  an  adjournment 
was  taken  to  Tuesday,  February  5,  1946,  at 
9:30  a.m.)    [64] 

Proceedings 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order. 

Let  the  record  show  that  at  9 :30  this  morning  the 
parties  met  and  have  discussed  a  stipulation  cover- 
ing many  of  the  facts  in  the  case,  and  that  the  hear- 
ing now  will  be  recessed  until  1:30  this  afternoon. 

(Whereupon,  at  11:58  a.  m.  a  recess  was 
taken  until  1:30  p.  m.  of  the  same  day.)   [68] 
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After  Recess 

(Whereupon  the  hearing  was  resumed,  pur- 
suant to  the  recess,  at  1 :30  p.m.) 

Trial  Examiner  Ruckel:     The  hearing  will  be  in 
order. 
Mr.  Marshall,  will  you  resume  the  stand? 

FRANK  MARSHALL, 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor    Relations    Board,    having    been    previously 
sworn,  was  examined  and  testified  further  as  fol- 
lows: 

Mr.  Hecht:  Mr.  Examiner,  in  view  of  the  fact 
that  certain  matters  concerning  the  meeting  as  to 
which  Mr.  Marshall  has  testified  have  been  stipu- 
lated to,  I  will  at  this  point  drop  that  line  of  cross- 
examination  and  go  on  to  another  matter. 

Trial  Examiner  Ruckel:     All  right,  sir. 

Mr.  Hecht:     May  I  have  Board's  Exhibit  7? 

Mr.  Royster:  I  suppose  the  record  should  show 
that  the  stipulation  is  tentative,  it  doesn't  appear 
in  the  record,  and  Board's  Exhibit  7  doesn't  exist 
as  far  as  the  record  at  present  stands. 

Trial  Examiner  Ruckel :  That  is  correct.  Off 
the  record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Cross-Examinati  on 
(Resumed) 
By  Mr.  Hecht : 

Q.  Mr.  Marshall,  I  think  that  yesterday  [69] 
you  testified  that  you  were  familiar  with  the  agree- 
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nient  dated  July  9,  1941,  between  the  respondent 

andthelLWU?  A.     That  is  correct. 

Q.  I  will  show  yoii  a  copy  of  what  purports  to 
be  that  agreement.   Will  you  examine  it,  please? 

A.     (Examining  document.) 

Mr.  Royster :  Well,  the  Board  will  stipulate  now 
that  the  document  which  has  been  handed  to  the 
witness  for  examination  is  a  copy  of  a  bargaining 
agreement  entered  into  July  9,  1941,  between  the 
Company  and  the  ILWU. 

Mr.  Rowell:     I  will  stipulate  to  that  effect  also. 

Mr.  Edises:     So  stipulated. 

Q.  (By  Mr.  Hecht)  :  Mr.  Marshall,  I  think  you 
testified  on  August  17,  1945,  you  reported  back  to 
an  officer  of  the  respondent,  asking  to  be  put  back 
to  work?  A.     That  is  correct. 

Q.  I  will  ask  you  to  read  to  yourself  Sections 
2  and  3  of  the  Board's  Exhibit  7. 

Mr.  Royster:  It  doesn't  have  an  exhibit  number, 
Mr.  Hecht,  and  it  has  not  been  offered  in  evidence. 

Mr.  Hecht:  May  I  at  this  time,  then,  Mr.  Ex- 
aminer, offer  in  evidence  a  copy  of  the  contract 
dated  July  9,  1941,  existing  between  the  respondent 
and  the  ILWU? 

Mr.  Rowell:  Why  don't  we  have  it  offered  as 
Board's  Exhibit  7  out  of  order?  [70] 

Trial  Examiner  Ruckel:  Let  it  be  marked 
Board's  Exhibit  7  and  received  in  evidence. 

Mr.  Royster:     Very  well. 

(Thereupon  the  document  above  referred  to 


N.  L.  R.  B.  et  al  223 

(Testimony  of  Frank  Marshall.) 

was  marked  Board's  Exhibit  7  and  received  in 
evidence.) 

Q.  (By  Mr.  Hecht)  :  Will  you  then  read  to 
yourself  Sections  2  and  3  of  this  contract,  Mr.  Mar- 
shall? A.     (Examining  document.) 

Q.  On  August  17,  1945,  when  you  applied  to  be 
reinstated  to  your  position  you  knew  this  contract 
was  in  existence,  did  you  not? 

A.     I  knew  of  the  contract. 

Q.  Yes.  And  you  knew  the  provisions  of  Sec- 
tion 3  of  the  contract?  A.     I  do. 

Q.     And  of  Section  2  A.     Yes. 

Mr.  Kowell:  Well,  now,  Mr.  Examiner,  I  am 
going  to  make  an  objection  to  this  line  of  testimony 
on  the  basis  that  the  entire  case  involves  the  ques- 
tion of  whether  this  employee  and  other  employees 
similarly  dealt  with  are  entitled  and  were  entitled 
at  the  time  to  reinstatement.  To  ask  this  witness 
whether  the  contract  covers  that  situation  or  not  is 
to  ask  this  witness  to  perform  the  functions  of  the 
National  Labor  Relations  Board.  [71] 

Trial  Examiner  Ruckel:  Well,  he  has  not  been 
asked  that  yet. 

Mr.  Rowell:  Well,  no.  I  object  to  the  line  that 
he  is  about  to  go  into  then. 

Trial  Examiner  Ruckel:  I  take  it  this  is  pre- 
liminary. 

Mr.  Hecht:     Yes. 

Trial  Examiner  Ruckel:     He  may  answer. 

Q.     (By  Mr.  Hecht)  :     On  August  17,  1945,  you 
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were  not  a  member  in  good  standing  of  the  ILWU  ? 

Mr.  Rowell:  That  also  calls  for  his  conclusion. 
The  witness  doesn't  purport  to  be  able  to  pass  on 
the  suspension. 

Mr.  Hecht:     Let  me  reframe  the  question. 

Mr.  Rowell:     All  right. 

Q.  (By  Mr.  Hecht)  :  You  knew  then  at  that 
time,  Mr.  Marshall,  that  you  were  charged  with  not 
being  a  member  in  good  standing  of  the  ILWU? 

Mr.  Rowell:  I  will  object  to  that  too,  as  a  matter 
of  fact,  as  to  the  member  knowing  whether  he  was 
charged  properly  and  legally  charged.  The  issue 
of  whether  proper  charges  were  delivered  to  this 
witness  is  one  that  may  yet  have  to  be  determined 
in  court. 

Trial  Examiner  Ruckel:  Well,  but  the  witness 
can  testify  what  happened.  Was  he  told  he  was 
discharged,  or  told  he  was  being  tried,  or  told  he 
was  being  suspended.  Does  he  have  knowledge  of 
some  proceeding  that  was  being  taken  [72]  against 
him?   The  witness  may  testify  to  those  things. 

Mr.  Rowell :     All  right. 

Q.  (By  Mr.  Hecht) :  Had  any  charges  been 
made  against  you  by  the  ILWU  at  that  time? 

A.     They  had. 

Q.  You  knew  at  that  time  that  the  company  had 
been  informed  that  you  were  not  a  member  in  good 
standing  of  the  ILWU?  I  am  referring  at  this 
time  to  August  17,  1945.  A.     Yes. 

Mr.  Hecht:     That  is  all. 
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Trial  Examiner  Ruckel :     Any  further  questions  ? 
Mr.  Eclises:     I  have  some  questions. 

Q.  (By  Mr.  Edises)  :  Mr.  Marshall,  you  testi- 
fied that  on  July  20,  1945,  you  had  a  conversation 
with  Mr.  Eailey  outside  the  "L"  building,  and  I 
believe  you  testified  that  you  asked  that  the  stew- 
ards be  present  when  the  contract  was  signed  be- 
cause you  expected  trouble. 

What  trouble  were  you  expecting? 

A.  Well,  I  knew  labor  difficulties  were  going  to 
arise  in  the  very  near  future.  That  is  what  I  was 
referring  to  at  that  time. 

Q.  Well,  can  you  tell  us  more  exactly  what  labor 
difficulties  you  knew  were  going  to  arise? 

Mr.  Rowell:  What  is  the  date  of  this  conversa- 
tion you  are  referring  to?  [73] 

Mr.  Edises:     July  20. 

A.  I  knew  that  a  state  of  unrest  was  amongst 
the  employees  of  the  Colgate-Palmolive-Peet  Com- 
pany, and  I  knew  that  within  the  preceding  two  or 
three  weeks  that  something  would  happen. 

Q.  (By  Mr.  Edises)  :  You  mean  the  succeeding 
two  or  three  weeks  ? 

A.     After  July  20th;  after. 

Q.  You  said  you  knew  that  within  the  preceding 
two  or  three  weeks  something 

A.     (Interposing) :     I  meant  the 

Q.     Succeeding,  following? 

A.     I  meant  the  following  two  or  three  weeks. 

Q.  Yes.  What  had  you  had  to  do  personally  with 
this  so-called  labor  trouble,  labor  difficulty  ? 
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A.  Well,  being  a  Steward  I  more  or  less  had 
contact  with  a  wide  majority  of  the  members  of  the 
plant,  of  the  employees  of  Colgate-Palmolive-Peet 
Company,  and  hearing  what  they  had  to  say,  and 
forming  my  own  opinion,  I  knew  that  eventually 
something  along  the  Imes  of  labor  difficulties  would 
arise. 

Q.  Yes.  And  how  long  had  you  had  this  knowl- 
edge? 

A.  Oh,  I  would  say  that  it  had  been  going  on 
quite  a  bit  during  the  entire  part  of  1945,  from 
January  1  until  July  30. 

Q.     From  January  1,  1945?  [74] 

A.     That  is  correct. 

Q.  And  tell  us  a  little  more  exactly  just  what 
it  was  that  was  going  on  there  in  this  period? 

A.  Well,  there  was  just  general  conversation  be- 
tween myself  and  other  employees  as  to  what  they 
didn't  like  about  the  union  set-up,  and,  in  general, 
I  would  say. 

"Q.  And  in  these  conversations  between  other 
employees  and  yourself  did  you  express  yourself  as 
not  liking  certain  things  about  the  union  set-up? 

A.     My  personal  opinion. 

Q.  And  just  what  were  these  things  that  you 
didn't  like? 

Mr.  Eowell:  Well,  now,  that  is  objected  to,  Mr. 
Examiner.  I  may  say  that  there  is  some  indications 
of  a  plan  to  go  into  the  old  conduct  of  the  CIO 
Union,  the  various  reasons  why  these  people  here 
were  dissatisfied  with  it,  and  to  show  that  the  con- 
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duct  of  the  union  was  appropriate.    It  is  utterly 
immaterial.    I  don't  see  why  Mr.  Edises  wants  to 
go  into  it. 

Trial  Examiner  Euekel :  I  can  agree  to  that,  we 
certainly  don't  want  to  go  into  the  merits  or  de- 
merits of  either  union. 

Mr.  Rowell :  No.  If  these  people  had  reasons  to 
dislike  the  Union,  whether  they  were  good  or  bad 
they  were  entitled  to  change  their  affiliation.  I  don't 
care  whether  their  reasons  were  good  or  bad  myself. 
I  don't  see  why  we  [75]  have  to  open  up  this  issue 
because  it  is  going  to  be  quite  extensive. 

Trial  Examiner  Ruckel:  I  don't  think  counsel 
meant  to  open  it  up  by  his  question. 

Mr.  Edises:  May  I  say  he  testified  to  the  con- 
versation. I  have  a  right  on  cross-examination  to 
go  into  the  basis  of  the  details  of  that  conversation. 

Trial  Examiner  Ruckel:  You  didn't  ask  him 
what  the  conversation  was.  You  asked  him  what 
the  things  were  he  did  not  like. 

Mr.  Edises:  Yes,  I  wanted  more  details.  He 
started  to  testify  about  these  labor  troubles  and 
difficulties  which  he  said  he  discussed  with  Railey. 
I  submit  on  cross-examination  I  have  a  right 

Mr.  Rowell:  Now,  he  didn't  testify  to  that.  He 
didin  't  say  he  had  any  conversation  with  Mr.  Railey 
about  labor  difficulties. 

He  said  he  had  a  conversation  with  Mr.  Railey 
and  said  he  wished  the  Stewards  to  be  present.  And 
you  asked  him  the  reason  why.  Now,  he  has  given 
you  the  reason  why. 
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Trial  Examiner  Ruckel:  Objection  sustained  to 
the  form  of  the  question. 

Mr.  Edises:  May  I  have  the  question  read, 
please  ? 

Trial  Examiner  Ruckel:     Bead  the  question. 

(The  question  referred  to  was  read  by  the 
Reporter.)  [76] 

Mr.  Edises:  May  I  point  out,  Mr.  Examiner, 
that  he  testified  he  wanted  the  Stewards  present  at 
this  meeting  because  he  expected  trouble?  Now,  I 
submit  that  we  should  not  be  precluded  from  devel- 
oping further  just  what  this  trouble  was  that  he 
expected,  and  all  these  questions  go  to  developing 
through  his  testimony  just  what  this  trouble  was. 

Mr.  Hecht:  Pardon  me,  Mr.  Edises.  I  have  no 
objection  to  your  question,  but  could  it  be  stipulated 
that  whatever  Mr.  Marshall  testified  to  at  this  point 
does  not  tie  up  the  respondent  to  this  labor  trouble, 
will  not  be  held  binding  on  the  respondent  ? 

Trial  Examiner  Ruckel:  Well,  I  don't  think 
that  we  are  interested  in  general  in  what  the  dis- 
satisfactions were.  He  was  asked  as  to  conversa- 
tions he  had  had  with  the  employees.  He  testified 
he  had  had  conversations  with  the  employees  in 
which  they  had  expressed  dissatisfaction,  and  he 
thought  that  would  come  to  a  head.  Now  he  is  asked 
what  the  things  were  which  he  did  not  like. 

Mr.  Edises:  Well,  that  is  part  of  the  trouble, 
Mr.  Examiner,  part  of  this  labor  trouble.  I  don't 
see  how  we  can  possibly  bring  it  out  unless  we  do 
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isk  him  just  what  the  trouble  was  as  he  regarded  it. 
I  may  say  further  if  the  Examiner  insists  on  that 
I'uling  he  will  in  fact  be  preventing  us  from  de- 
v-eloping  our  defense  because  our  defense  implies 
in  part  that  the  ])asis  [77]  of  the  disciplining  of 
these  union  Stewards  and  others  was  internal  dis- 
agreements on  matters  of  policy  within  the  organi- 
zation at  a  time  quite  prior  to  any  contemplated 
change  of  affiliation. 

Trial  Examiner  Ruckel:  Well,  it  might  be  well 
to  have  the  record  show  that,  if  you  can  show  it, 
but  without  getting  into  whether  or  not  what  side 
was  right  in  its  positions. 

Mr.  Edises :  I  am  not  interested  in  the  question 
of  what  was  right.  I  am  interested  in  developing, 
Mr.  Exammer— and  I  insist  that  we  have  got  to  be 
able  to  do  that  or  we  are  foreclosed  from  presenting 
our  defense— I  am  interested  in  developing  the  ex- 
istence of  a  state  of  disagreement  and  conflict  within 
the  organization  at  a  time  considerably  prior  to  the 
events  that  have  been  so  far  testitied  to,  and  that 
is  one  phase  of  our  defense  in  this  case. 

Trial  Examiner  Ruckel:  Well,  you  speak  of 
"defense."   You  are  not  on  trial. 

Mr.  Edises :     I  appreciate  that. 

Trial  Examiner  Ruckel:     The  respondent  is  on 

trial. 

Mr.  Edises :  But  we  are  at  the  same  time  defend- 
ing our  contractual  rights. 

Trial  Examiner  Ruckel:  I  don't  know  whether 
you  are  defending  your  contractual  right  or  not.  The 
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questions,  it  really  seems  to  me,  are  how  much  of 
this  did  the  respondent  have  knowledge  of  to  form 
any  part  of  its  motive  in  dischargmg  [78]  its  em- 
ployees. 

Mr.  Edises:     True. 

Trial  Examiner  Ruckel :  And  if  it  can  be  shown 
that  the  respondent  had  no  knowledge  of  this  and 
it  formed  no  part  of  its  motive,  then  there  is  no 
case  against  the  respondent,  and  we  don't  care 
whether  or  not  you  or  your  organization  is  not  jus- 
tified in  some  intra-union  or  some  inter-union. 

Mr.  Edises:  I  think  that  is  true,  but  I  think  as 
a  condition  precedent  to  showing  the  respondent's 
knowledge  of  this  we  have  got  to  show  what  it  was. 
I  think  it  will  be  developed  in  further  testimony 
that  the  respondent  did  have  knowledge  of  some  of 
this  internal  union  disagreement,  but  I  submit  that 
before  we  can  show  that  we  have  got  to  show  the 
existence  of  this  internal  union  disagTeement  be- 
cause that  is  one  of  the  main  bases  of  our  presenta- 
tion here. 

Trial  Examiner  Ruckel :  Well,  I  can  see  that  we 
might  be  opening  the  door  to  a  long  argument  in 
this  case,  not  a  trade  union  argument  but  an  intra- 
union  argument. 

Mr.  Edises:  That,  as  I  say,  is  the  basis  of  our 
case,  Mr.  Examiner.  In  other  words,  this  is  a  matter 
that  the  Board  has  not  as  yet  had  before  it,  a  situa-  , 
tion  where  we  are  endeavoring  to  show  that  the 
reason  for  the  Union's  action  was  an  internal  situa- 
tion, a  matter  of  differences  over  internal  union 
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policy  which  long  antedated  this  cessationist  move 

that  has  been  testified  to.  [79] 

Now,  I  submit  that  the  Board  ought  to  have  all 
those  facts  before  it  in  order  to  be  able  to  determine 
whether  it  is  a  valid  defense. 

Mr.  Hecht:  May  I  say  something,  Mr.  Exam- 
iner, at  this  point:  Assume  this:  that  the  Company 
knew  that  there  were  five  causes  of  disagreement  1)e- 
tween  the  complainants  here  and  the  intervening 
ILAYU.  Now,  the  Company  is  here  on  an  imputed 
charge.  In  effect,  what  this  proceeding  amounts  to 
is  this:  That  the  complainants  are  charging  that 
they  were  expelled  or  suspended  from  the  ILAVU 
without  just  cause  because  they  were  merely  at- 
tempting to  change  their  bargaining  agent,  and  that 
the  Company,  setting  itself  up  as  an  extrajudicial 
tribunal  should  have  ascertained  whether  or  not  the 
cause  of  their  suspension  or  expulsion  was  just,  and 
if  it  found  to  its  own  satisfaction  that  it  was  not 
just  cause  it  should  not  honor  the  demand  for  their 
removal  from  the  Company,  otherwise  that  it  would 
honor  it.  Now,  if  the  Company  knew  there  could 
be  possibly  five  reasons  for  this  discipline,  the  Com- 
pany is  entitled  to  show  that  there  were  five  reason?, 
and  it  should  not  attempt  the  second  guess,  what 
the  reason  was  the  union  had  for  suspending  these 
men. 

Mr.  Edises:  I  may  say,  your  Honor,  that  there 
were  two  trials  held  by  the  Union  of  the  defend- 
ants in  this  case,  and  we  intend  at  an  appropriate 
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time  to  introduce  in  [80]  evidence  the  records  of 
those  trials  and  the  findings  of  the  Union. 
Mr.  Rowell:     Well,  now,  on  that  again 

Pardon  me  for  interrupting,  but  I  think  it  is  ap- 
propriate to  point  out  that  that  offer  of  proof  by 
the  CIO  Union  will  obviously  have  to  be  met  by 
countervening  proof  on  our  part  that  these  pro- 
ceedings held  within  the  Union  were  improper,  il- 
legal, unlawful,  and  improperly  founded  through- 
out. 

Now,  are  we  going  to  try  the  Union's  internal 
processes  in  this  case? 

Mr.  Edises:  That  is  just  the  point.  The  point 
is,  in  my  opinion,  what  we  have  here  is  a  matter  of 
internal  conflict  between  the  unions.  That  is  the 
basis  of  our  presentation,  of  our  case,  and  the  Board 
has  got  to  have  those  facts.  It  may  very  well  be 
that  Mr.  Rowell  is  right,  and  that  when  the  Board 
has  had  these  facts  placed  before  it  it  may  throw 
the  whole  case  out  and  say  it  is  not  going  to  inter- 
vene in  the  internal  affairs  of  a  union,  but  cer- 
tainly the  Board  has  got  to  have  the  facts  before 
it  is  in  a  position  to  make  any  such  determination. 

Trial  Examiner  Ruckel:  Why?  I  mean  the 
Board's  case  stands  or  falls  upon  the  part  that  the 
respondent  played.  If  the  respondent  knew  nothing 
about  the  internal  affairs  of  the  Union  then  there 
would  be  a  strong  inference  that  [81]  the  men 
weren't  discharged  because  of  any  intra-union  fight. 

Mr.  Hecht:  Assume  this,  Mr.  Examiner:  May 
I  ask  this:  I  would  like  to  know  your  position  in 
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the  matter.  Assume  that  the  Company  knew  there 
might  1)6  five  or  six  reasons  why  these  men  should 
he  disciplined,  or  could  be  disciplined  by  the  ILWU, 
and  that  among  those  reasons  was  either  dual  miion- 
ism,  or  attempting  to  get  a  new  bargaining  agent, 
now,  is  the  Company  going  to  be  asked  or  be  placed 
in  the  position  of  committing  an  unfair  labor  prac- 
tice because  it  did  not  set  itself  up  as  an  extra- 
judicial tribunal  to  find  out  which  of  these  five  or 
six  causes  caused  the  disciplining  or  expulsion  of 
these  complainants? 

Trial  Examiner  Ruckel:  Well,  I  won't  purport 
to  answer  that  question.  You  know  the  cases  so  far, 
probably.  If  I  correctly  understand  the  cases  so 
far,  without  holding  to  the  contrary,  they  have  to 
date  in  substance  held  this:  that  the  discharge  is 
discriminatory  where  the  respondent  discharged  the 
man  involved  with  the  then  present  knowledge  that 
the  reason  given  by  the  Union,  that  is,  that  he  was 
not  paid  up  in  his  dues  was  false,  but  that  it  had 
at  that  time  knowledge  that  something  else  was  true, 
in  other  words,  that  he  had  opposed  that  Union  at 
a  previous  election  or  had  in  some  other  way  been 
guilty  of  what  the  Union  calls  dual  unionism,  but 
the  cases  so  far  have  not  required  the  [82]  respond- 
ent to  act  upon  anything  which  was  not  before  it. 

If  I  may  cite  the  recent  Phelps-Dodge  decision 
of  the  Board,  which  happens  to  have  been  my  ow^n 
case,  where  the  man  was  discharged,  presumably — 
well,  the  man's  discharge  was  requested  by  the 
Union  which  had  the  contract  on  the  ground  that 
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he  had  not  paid  his  dues.  The  evidence  showed, 
however,  that  the  man,  though  previously  being  a 
member  of  the  Union,  had  stopped  paying  his  dues 
before  the  escape  clause  provided  for  in  the  con- 
tract had  run,  he  had  stopped  paying  his  dues  be- 
fore that  time.  Now,  he  had  a  receipt  for  his  dues. 
The  last  receipt  showed  that  his  dues  had  not  been 
paid  up  within  months  of  the  time  of  the  contract. 
But  he  exhibited  that  receipt  to  the  Company  and 
the  Union  representatives  sitting  together  in  the 
office.  It  is  perfectly  obvious  on  its  face  that  he  had 
withdrawn  from  the  Union  long  before  he  would 
have  been  obligated  to  keep  up  his  membership. 
The  Company  discharged  him  at  the  simple  request 
of  the  contracting  union.  Well,  the  Board  held  that 
was  discriminatory.  It  said  that  the  evidence  before 
the  Company  was  such  that  the  Company  had  to 
go  no  further  than  it  to  ascertain  that  the  man  was 
not — the  man  had  never  been  obligated  to  pay  his 
dues  since  the  contract  was  signed.  In  other  words, 
the  Board  has  not  held  so  far  that  the  Company  is 
obligated  to  take  affirmative  steps  to  carry  on  or 
conduct  an  investigation  of  the  Union's  books,  for 
example,  which  would  have  [83]  been  material  in 
this  case  to  find  out  whether  or  not  the  dues  had 
been  paid  up,  or  any  other  internal  affairs  of  the 
Union,  but  to  act  only  upon  the  information  that  it 
has  at  the  time. 

Now,  I  think  that  is  the  crux  of  the  case.  I  don't 
say  the  Board  will  never  go  any  further  than  that, 
but  I  say  today  it  has  not. 
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And  if  we  are  going  to  ask  this  witness  or  other 
witnesses  what  the  situation  was  in  the  Union,  then 
w^hat  is  the  relevancy  unless  you  go  further  and 
show  that  the  Company  had  knowledge,  or  should 
have  had  knowledge  of  that  situation  in  the  Union  ? 

Mr.  Edises :  Well,  I  agree  with  that,  and  I  agree 
with  the  legal  question  of  the  Company's  knowl- 
edge. But  suppose  the  facts  should  develop,  Mr.  Ex- 
aminer, that  in  the  past  year  or  two  the  defendant 
had  been  brought  before  the  Union  on  charges  of 
violating  the  Union's  racial  discrimination,  no  dis- 
crimination policy 

Mr.  Rowell:  By  the  "defendant"  do  you  mean 
the  witness '? 

Mr.  Edises:     I  am  sorry.    I  mean  the  witness. 

And  that  he  had  been  reprimanded  by  the  Union 
for  violating  that  racial  discrimination  policy,  and, 
suppose  for  example,  that  it  also  showed  that  he 
had  not  been  carrying  out  his  duties  as  Steward, 
and  that  he  had  been  sabotaging  out  his  duties  as 
Steward,  and  that  he  had  been  sabotaging  the  po- 
litical action  program  of  the  Union,  and  [84]  that 
he  had  been  refusing  to  call  a  meeting  of  the  em- 
ployees to  discuss  current  contract  negotiations  and 
similar  matters,  and  that  the  Com^Dany  had  been 
aware  of  these  matters,  of  disagreement  between 
the  witness  and  the  Union 

Mr.  Rowell  (Interposing)  :     Well,  now 

Mr.  Edises :     I  haven't  finished. 


and  then  there  came  along  a  request  by  the 

Union  that  this  man  be  suspended,  with  that  back- 
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ground,  in  the  Company's  knowledge,  well,  now, 
wouldn't  that  go  to  the  question  of  whether  the 
Company  believed  in  good  faith  that  the  Union's 
action  was  taken  because  of  these  matters  of  vio- 
lation of  Union  policy  rather  than  because  of  af- 
filiation with  some  outside  organization? 

Trial  Examiner  Ruckel:  I  can  see  some  force  in 
that. 

A¥hy  can't  we  do  this:  Can't  we  stipulate  as  to 
the  bare  facts,  that  if  it  is  true 

Mr.  Rowell :  You  don 't  suggest  that  we  even  for 
a  moment  would  consider  stipulating  to 

Trial  Examiner  Ruckel :  Well,  if  it  is  a  fact  that 
this  witness,  for  example,  were  brought  up  to  some 
kind  of  a  trial  in  the  Union,  let  that  bare  fact  be 
stipulated  to,  that  is,  if  he  was  brought  up  to  trial 
for  having  made  some  anti-racial  statement,  for  ex- 
ample. Now,  if  that  is  a  fact  can  it  be  stipulated 
to,  not  as  to  whether  he  was  guilty  or  not,  and  not 
as  to  what  the  statement  was,  but  the  bare  [85]  fact 
that  he  was  tried  ? 

Now,  that  certainly  ought  to  be  sufficient. 

Mr.  Edises:  Well,  it  may  be  that  that  would  be 
sufficient.  You  know,  it  strikes  me  we  are  taking 
up  an  awful  lot  of  record. 

Trial  Examiner  Ruckel:  You  couldn't  certainly 
expect  the  Respondent  to  be  the  judge  of  whether 
the  Union  had  acted  rightfully  or  not,  or  whether 
this  man  was  guilty  in  some  internal  Union  trial? 

Mr.  Edises:     Obviously  not. 

Trial  Examiner  Ruckel :     The  most  that  could  be 
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asked  of  the  Respondent,  the  most  that  could  be  as- 
sumed, it  seems  to  me,  would  be  the  Respondent 
knew  of  it. 

Mr.  Edises:     I  realize  that. 

May  we  go  off  the  record? 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:  Let's  go  back  to  the 
record. 

Q.  (By  Mr.  Edises) :  Mr.  Marshall,  when  was 
the  first  time  a  movement  out  of  the  ILWU  was  con- 
templated by  the  Stewards,  by  the  Stewards  or  oth- 
ers of  these  nine'?  You  know  the  nine  that  I  am 
referring  to'? 

A.  You  mean  other  than  the  nine  people,  other 
than  the  first  nine  who  were  taken  out  of  the  plant, 
or  by  all  of  the  members  of  the  plant  ?  [86] 

Q.  Well,  any  who  you  may  have  been  aware  of 
or  identified  with  ? 

A.     Oh,  I  might  say  the  early  part  of  July,  1945. 

Q.     What  form  did  that  move  take  ? 

A.  Just  discussion,  as  I  pointed  out,  a  meeting 
with  the  officials  of  the  United  Mineworkers  Union. 

Q.     Was  that  in  July,  1945? 

A.     It  was  some  time  in  July. 

Q.     Do  you  remember  about  when? 

A.     No,  I  don't  remember  just  about  when. 

Q.  Could  you  say  whether  it  was  towards  the  end 
of  July  or  towards  the  middle  or  at  the  beginning  ? 

A.     Approximately  the  middle. 
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Q.  And  who  did  you  speak  to,  what  official  of 
the  Mineworkers? 

A.     I  don't  recall  their  names  now. 

Q.  And  prior  to  that  time  there  had  been  no 
discussion  of  cessation,  do  I  understand  you  cor- 
rectly ? 

The  Witness:     Will  you  repeat  that  question? 

Mr.  Rowell :  The  question  is  whether  the  witness 
understands  you  correctly.    I  think 

Trial  Examiner  Ruckel:     Read  the  question. 
(The  question  referred  to  was  read  by  the 
Reporter.) 

A.  You  mean  that  there  had  been  no  discus- 
sion of  withdrawing  from  the  Union?  Of  other 
Union  affiliations?  [87] 

Q.     (By  Mr.  Edises)  :     Yes. 

A.     Not  to  my  knowledge. 

Q.  Now,  what  particular  matter,  what  particu- 
lar grievance  or  matter  was  responsible  for  this 
withdrawal  movement  at  that  particular  time? 

Mr.  Royster:     I  will  object. 

Mr.  Rowell:  Mr.  Examiner,  that  is  the  same 
thing  as  we  have  been  talking  about  before,  I  think. 
Regardless  of  the  validity  of  the  objections  that 
these  people  had  to  the  Union,  whether  the  Union 
was  right,  or  they  were  right,  the  only  question  is 
whether  they  decided  to  secede  from  the  Union. 

Trial  Examiner  Ruckel:  It  seems  to  me  that  is 
about  the  same  thing  we  threshed  out,  isn't  it,  Mr. 
Edises? 
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Mr.  Edises:  Well,  I  am  trying  to  limit  it  to  re- 
cent history,  but  I  feel  that  in  view  of  the  fact 
that  the  testimony  is  that  in  the  middle  of  July, 
1945,  they  made  an  actual  withdrawal  move,  I  should 
be  entitled  to  ask  them  what  the  immediate  occa- 
sion of  that  move  was. 

Trial  Examiner  Ruckel:  But  do  you  expect  to 
show  the  Company  was  aware  of  thaf? 

Mr.  Edises:  Yes,  I  think — in  fact,  all  of  this 
is  predicated,  as  I  understand  the  theory  of  the 
Board's  case,  on  some  showing  of  company  knowl- 
edge.   Unless  there  is  that  tie-up [88] 

Trial  Examiner  Ruckel:  There  has  been  no 
showing  of  knowledge  yet. 

Mr.  Edises:     No. 

Trial  Examiner  Ruckel :     That  is  up  to  the  Board. 

Mr.  Edises:  Yes,  but  I  assume  as  part  of  our 
case  a  mere  recitation  of  these  things  would  be  of 
little  significance  from  the  standpoint  of  the  Com- 
pany's liability  unless  it  could  be  shown  that  the 
Company  had  some  knowledge. 

Trial  Examiner  Ruckel:  Well,  but  it  is  not  up 
to  you  to  produce  that. 

Mr.  Edises:     That  is  true. 

Trial  Examiner  Ruckel:  If  that  knowledge  is 
not  forthcoming  then  it  becomes  irrelevant  whether 
he  contacted  the  United  Mineworkers  or  not. 

I  am  going  to  sustain  the  objection  at  this  time. 

Q.  (By  Mr.  Edises)  :  Where  did  this  meeting 
with  a  representative  of  the  Mineworkers  take 
place  ? 
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A.  At  the  home  of  one  of  the  first  nine  suspended 
men. 

Q.     Whose  home?  A.    William   Sherman. 

Mr.  Hecht :     May  I  have  that  name  again,  please  ? 

The  Witness:     William  Sherman. 

Mr.  Hecht:     Thank  you. 

Q.  (By  Mr.  Edises) :  And  who  was  present  at 
that  meeting? 

A.     Well,  I  recall  a  couple  of  the  Stewards.  [89] 

Are  you  asking  that  I  name  each  individual  there  ? 

Q.     Yes,  everyone  that  was  present. 

Mr.  Rowell:  With  the  exception  of  people  now 
presently  employed  by  the  Employer? 

Mr.  Edises:     If  there  were  any  such. 

Mr.  Rowell:  I  will  add  that,  if  there  were  any 
such. 

A.  Dave  Luchsinger,  myself,  Sanford  Moreau, 
William  Sherman,  and  some  officials  of  the  United 
Mineworkers  Union  which  I  do  not  know  their  names. 

Q.  (By  Mr.  Edises)  :  And  just  what  was  done 
at  this  meeting,  what  took  place  ? 

A.  It  was  just  a  general  discussion  of  what  would 
have  to  be  done  to  seek  affiliations  with  another  or- 
ganization. 

Q.    And  did  you  arrive  at  any  decision? 

A.     I  don't  remember. 

Q.  Well,  at  any  rate  you  did  not  affiliate  with 
the  Mineworkers?  A.     No. 

Q.     Now,  coming  to  the  next  meeting,  the  July 


N.  L.  R.  B.  et  al  241 

(Testimony  of  Frank  Marshall.) 

26  meeting,  who  called  that  meeting?   That  was  at 

Pete's  Rendezvous. 

A.     That  was  William  Sherman. 

Q.     And  how  was  notice  of  this  meeting  given? 

A.     Just  by  word. 

Q.  Well,  who  did  you  give  it  to?  Did  you  give 
it  to  everybody  or  did  you  have  some  more  or  less 
limited  groui)  [90]  in  mind? 

A.     Just  a  limited  group. 

Q.     And  what  was  that  group? 

A.  A  group  of  employees  at  Colgate-Palmolive- 
Peet. 

Q.  Well,  the  group  that  you  had  had  previous 
discussions  about  withdrawing  from  ILWU? 

A.     They  were  included. 

Q.  Now,  did  you  discuss  the  means  of  withdraw- 
ing from  the  ILWU?  I  am  speaking  of  the  July 
26  meeting?  A.     I  don't  remember. 

Q.  You  did  decide  to  do  something,  didn't  you, 
at  that  meeting?  A.     Yes. 

Q.    What  did  you  decide  to  do  ? 

A.  I  was  not  present  at  the  entire  meeting  that 
particular  night.  I  believe  I  came  in  a  little  later. 
But  at  that  time,  why,  we  decided  to  hold  a  later 
meeting  for  all  the  employees  interested. 

Q.  Yes.  Now,  then,  you  held  this  later  meet- 
ing on  July  30,  is  that  right  ? 

A.     That  is  correct. 

Q.     And  notices  were  posted  around  July  28? 

A.     That  is  correct. 

Q.     In  the  plant?  A.     That  is  correct.  [91] 
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Q.  And  will  you  describe  what  took  place  at  this 
meeting?  A.     The  meeting  of  July  30? 

Q.     The  July  30  meeting. 

A;  Well,  at  that  time  the  Stewards  had  already 
been  locked  out  of  Colgate-Palmolive-Peet. 

Q.  When  had  they  been  let  out  with  reference 
to  the  meeting"?  A.     At  2:00  P.M.,  July  30. 

Q.  At  2:00  P.M.  And  the  meeting  was  at  what 
time?  A.     4:15. 

Q.     Yes. 

A.  And  at  that  time  the  motion  was  passed  by 
the  employees  who  attended  that  meeting  to  break 
off  relations  with  ILWTJ  and  temporarily  join  the 
Employees  Welfare  Association. 

Q.  What  was  decided  to  be  done  about  getting 
these  people  back,  the  five  Stewards? 

A.     Four  men  were  elected 

Trial  Examiner  Ruckel :  He  has  told  us  all  about 
this, 

Mr.  Edises:  Yes,  this  is  preliminary  to  some- 
thing else. 

The  Witness :  Four  men  were  elected  to  contact 
the  Company  the  following  day  and  seek  to  reinstate 
the  five  Stewards  who  had  been  let  out. 

Q.  (By  Mr.  Edises)  :  Now,  was  there  any  dis- 
cussion about  how  you  were  going  to  back  up  that 
demand?  A.     I  don't  remember.  [92] 

Q. ,  When  was  there  the  first  discussion  of  strike 
action?  A.     None  that  I  know  of. 

Q.     When  did  you  first  discuss  with  any  of  these 
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people  yoTi  were  associated  with  the  question  of  re- 
fusing to  work  until  these  people  were  reinstated? 

Mr.  Tobriner:  Objected  to,  Mr.  Edises,  on  the 
ground  no  foundation  has  been  laid  for  that.  You 
are  assuming  something  not  in  evidence. 

Mr.  Edises:     This  is  cross-examination. 

Mr.  Hecht :  I  think  there  is  a  stipulation  to  that 
effect. 

Mr.  Tobriner:     No. 

Trial  Examiner  Ruckel :  The  stipulation  has  not 
been  stipulated  to  yet. 

Mr.  Edises :  However,  it  is  cross-examination.  I 
ought  to  have  some  leeway,  I  think. 

Trial  Examiner  Ruckel:  We  can't  assume  on 
cross-examination  that  something  has  happened  on 
which  no  testimony  so  far  has  been  given. 

Mr.  Edises :     I  will  go  into  it  later  then. 

Q.  (By  Mr.  Edises)  :  Mr.  Marshall,  it  is  a  fact 
that  the  Employees  associated  with  you  determined 
that  they  were  going  to  refuse  to  return  to  work  un- 
til the  Stewards  were  reinstated. 

Now,  will  you  place  the  time  that  that  decision 
was  [93]  made? 

Mr.  Tobriner:  Why  don't  you  ask  him  first  the 
first  question,  Mr.  Edises  ? 

Mr.  Edises:  I  think  he  testified  to  that,  didn't 
he  ?  I  think  he  testified  to  that. 

Mr.  Tobriner :     All  right,  I  will  withdraw  that. 

Q.  (By  Mr.  Edises)  :  There  was  such  a  deter- 
mination, was  there  not? 
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A.  Yes;  that  was  at  the  following  meeting,  that 
was  the  following  day;  July  31,  I  believe  it  was. 

Q.     July  31?  A.     Yes. 

Q.  Now,  let  me  see — as  I  understand  it,  the  Stew- 
ards were  laid  off  on  the  30th;  right? 

A.     That  is  correct. 

Q.  Now,  then,  my  question  is,  when  was  the  first 
discussion  of  economic  action  to  bring  about  the  re- 
turn of  the  Stewards'? 

Trial  Examiner  Ruckel:  Was  there  any  at  the 
meeting  on  the  30th'? 

The  Witness:  No,  I  don't  believe  there  was,  not 
on  the  30th,  no. 

Mr.  Edises:  He  testified  he  didn't  remember 
that. 

The  Witness :  No,  on  the  30th,  as  I  stated,  it  was 
just  the  election  of  a  four-man  group  to  seek  to 
re-establish  [94]  the  men.  The  following  day  was 
the  action  taken  by  the  membership  not  to  return 
to  work  until  the  Stewards  returned. 

Q.  (By  Mr.  Edises) :  Yes.  And  that  was  at 
the  meeting,  but  was  there  some  discussion  among 
the  leaders  of  the  group  before  the  meeting? 
A.  Not  that  I  can  recall,  no. 
Q.  You  are  familiar  with  this  document  which  I 
think  is — well,  we  can  mark  it  for  identification  as 
Board's  Exhibit  8. 

(Whereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  8  for  identifica- 
tion. ) 
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Q.  (By  Mr.  Edises) :  Are  you  familiar  with 
this  document"? 

A.     I  recall  seeing  this,  yes. 

Q.     Do  you  remember  when  you  first  saw  that? 

A.  I  can't  recall  whether  it  was  directly  after 
the  meeting  with  Mr.  Railey  on  the  morning  of  July 
31  or  just  before,  but  I  believe  a  copy  of  this  w^as 
handed  to  me  by  either  Mr. — one  of  the  Union  of- 
ficials. I  don't  recall  which  one  it  was;  some  Union 
official. 

Q.  In  any  event,  it  was  before  the  strike,  was 
it  not? 

Mr.  Rowell:  Now,  that  is  objected  to,  the  use  of 
the  w^ord  "'strike."  There  has  been  no  testimony 
as  to  a  strike. 

Mr.  Edises:  May  I  ask,  through  the  Examiner, 
that  Mr.  Rowell  suggest  what  word  he  would  like 
me  to  use  and  I  will  use  it.  Personally,  I  think  I 
know  what  a  strike  is,  and  I  [95]  think  the  witness 
knows  what  a  strike  is,  but  if  he  wants  some  other 
word  I  will  use  it. 

Trial  Examiner  Ruckel :  If  there  is  any  purpose 
to  be  served  by  not  using  it,  then  let's  use  some 
other  word,  cessation  of  employment,  or  withdrawal 
of  labor  power,  or  not  working. 

Mr.  Edises :     May  I  have  the  last  question  ? 

Mr.  Rowell:     The  question  was  objected  to. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Edises)  :  It  was  before  the  with- 
drawal of  employment,  was  it  not? 
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A.  For  the  rest  of  the  employees  or  for  myself 
now  are  you  asking  that  question? 

Q.     For  yourself. 

A.  Well,  I  never  went  out  myself;  I  was  taken 
out,  so  it  had  no  bearing  on  me  whatsoever. 

Q.  No,  I  think  you  misunderstand  me.  I  mean 
you  saw  this  document,  Board's  Exhibit  8  for  iden- 
tification ? 

A.  I  was  already  out  of  work  when  that  was 
handed  to  me. 

Q.     And  what  time  was  thaf? 

A.     I  said  the  forenoon  of  July  31,  1945. 

Q.  Before  the  remainder  of  the  employees  ceased 
working,  is  that  right? 

A.     That  is  correct. 

Q.  Now,  do  you  know,  Mr.  Marshall,  or  can  you 
enlighten  [96]  us  as  to  what  should  be  referred  to 
in  this  document  when  it  states,  "Any  strike  at  this 
plant  will  bring  an  immediate  directive  from  the 
Regional  War  Labor  Board  to  return  to  work?" 

Could  you  indicate  for  us  what  the  basis  for  that 
statement  might  have  been? 

Mr.  Rowell:     That  is  objected  to. 

Mr.  Royster:     I  will  object. 

Mr.  Rowell:  That  is  objected  to  on  the  grounds 
obviously  the  document  is  one  issued  by  Mr.  Edi- 
ses'  client,  the  CIO  Union.   They  know 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Edises)  :  Now,  let's  go  on  to  this 
meeting  with  Mr.  Railey.  That  was  on  July  30  at 
2:00  P.M.,  was  it  not?  A.     That  is  correct. 
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Q.  Did  you  say  you  were  present  at  that  meet- 
ing? A.     I  was. 

Q.  You  testified  that  Mr.  Duarte  handed  copies 
of  charges  to  certain  employees;  is  that  correct? 

A.     That  is  correct. 

Q.     Who  were  those  employees? 

A.     The  five  Stewards. 

Q.     Including  yourself  ? 

A.    Including  myself. 

Q.     Were  any  charges  handed  to  anybody  else? 

A.     Not  that  time  that  I  know  of. 

Mr.  Rowell:  Mr.  Examiner,  just  as  a  matter  of 
protection  against  some  other  legal  problem  that 
might  come  up,  I  want  to  ask  that  the  questions  and 
the  answers  with  regard  to  copies  of  charges  be 
either  stricken,  or  that  Mr.  Edises  state  that  he  is 
not  asking  that  we  be  bound  by  testimony  as  to 
whether  they  were  actually  copies  of  charges  as 
required  by  law  and  by  the  Constitution  and  By- 
laws of  the  Union. 

Mr.  Edises:  Well,  Mr.  Examiner,  may  I  point 
out  that  this  witness  testified  to  being  handed  this 
copy  of  charges  on  direct  examination  by  the  Board. 
I  didn't  bring  this  up. 

Trial  Examiner  Ruckel :  That  is  my  recollection. 
He  testified  to  it  already. 

Mr.  Rowell:     Well,  we  will  take  it  on  redirect. 

Q.  (By  Mr.  Edises) :  Now,  I  want  to  ask  you 
about   this   Employees   Welfare   Association.     Did 
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you  participate  in  any  discussion  about  the  name  of 

that  organization? 

A.     Yes,  I  believe  I  did. 

Q.  And  what  was  said  as  to  the  reason  for  nam- 
ing it  Employees  Welfare  Association? 

Mr.  Royster:  I  don't  see  the  materiality  of  this, 
Mr.  Examiner. 

Trial  Examiner  Ruckel :  What  is  the  materiality 
of  this? 

Mr.  Edises:  Well,  I  am  interested  in  the  ques- 
tion of  [98]  whether  this  is  a  labor  organization, 
your  Honor. 

Trial  Examiner  Ruckel:  Well,  what  has  the 
name  got  to  do  with  it? 

Mr.  Edises:  Well,  this:  I  am  familiar  with  a 
number  of  Employees  Welfare  Associations  which 
have  nothing  to  do  with  the  functions  of  labor 
organizations. 

Trial  Examiner  Ruckel:  Well,  the  similarity  in 
name  certainly  cannot  imply  similarity  in  function. 

Mr.  Edises :  Well,  perhaps  that  may  be  true,  but 
I  think  the  question  of  the  name  of  the  organiza- 
tion, the  name,  after  all,  has  some  significance,  show- 
ing the  purpose  of  an  organization. 

Trial  Examiner  Ruckel:  Well,  an  Association 
frequently  has  almost  come  to  be  synonymous  with 
a  company-dominated  union,  but  that  is  not  your 
contention  here,  is  it? 

Mr.  Edises:  Well,  I  think  we  should  be  per- 
mitted to  determine  why  they  chose  the  name  "Em- 
ployees   Welfare    Association"    rather    than    some 
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other  name.    It  may  definitely  have  a  bearing  on 

the  functions  of  the  organization. 

Mr.  Royster:  Well,  he  is  getting  at  the  fvmc- 
tions  through  the  back  door  there,  Mr.  Examiner. 

Mr.  Edises:     Well,  this  is  cross-examination. 

Mr.  Royster:     Certainly  it  is. 

Mr.  Edises :  And  in  cross-examination  sometimes 
it  is  advisable  to  go  through  the  back  door.  [99] 

Trial  Examiner  Ruckel:  I  don't  see  the  rele- 
vancy.   Objection  sustained. 

Mr.  Edises:     Exception. 

I  think  that  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  % 

Mr.  Royster:     Nothing  further. 

Mr.  Rowell:     One  question. 

Redirect  Examination 
By  Mr.  Rowell: 

Q.  Do  you  know,  as  a  matter  of  fact,  whether 
that  purported  copy  of  a  charge  which  was  deliv- 
ered to  you  by  Mr.  Duarte  was  actually  the  full 
and  correct  copy  of  charges  filed  with  the  Union  ? 

Mr.  Edises:  I  object.  How  on  earth  can  he  know 
that? 

Mr.  Rowell:  Obviously  he  doesn't.  I  just  want 
him  to  tell  us  he  doesn't. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Edises:  I  submit  if  he  has  a  copy  of  the 
charge  I  would  be  glad 

Trial  Examiner  Ruckel :  All  the  question  means, 
I  think,  is  a  purported  copy  of  the  charges. 
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Mr.  Rowell:  That  is  right.  But  I  don't  want  to 
take  any  chances  of  having  him  be  faced  with  this 
testimony  in  some  other  proceeding. 

Mr.  Edises:     Let's  ask  him. 

Do  you  have  a  copy  of  the  charge?  I  mean,  do 
you  have  [100]  the  copy  that  was  handed  to  you? 

The  Witness:     By  Mr.  Duarte,  yes. 

Mr.  Edises:     Well,  could  you  produce  it? 

Mr.  Rowell:  No,  I  object  to  the  production.  It 
is  not  material  at  all  to  the  proceeding. 

Mr.  Edises:  I  didn't  raise  the  question.  It  is 
up  to  you. 

Trial  Examiner  Ruckel:  If  they  were  offered 
and  received  it  would  be  material,  his  testimony 
that  that  is  what  he  was  handed.  He  is  not  called 
upon  to  interpret  its  contents. 

If  you  have  that  with  you,  I  would  like  to  see  it, 
please. 

The  Witness:  I  will  look  for  it.  (Handing  docu- 
ment) 

Trial  Examiner  Ruckel:     Let  it  be  marked. 

Mr.  Edises:  Yes.  Will  you  mark  this  for  iden- 
tification as  ILWU  Exhibit  1. 

(Thereupon,  the  document  above  referred  to 
was  marked  Intervener's  Exhibit  1  for  identi- 
fication.) 

Q.  (By  Mr.  Edises)  :  Will  you  identify  this, 
Mr.  Marshall  ?  I  am  showing  you  ILWU  1  for  iden- 
tification ? 

Is  that  the  charge  that  was  handed  to  you  in  the 
meeting  you  have  just  testified  to? 
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A.  (Examining  document)  :  Yes,  that  is  a  copy 
by  Mr.  Duarte. 

Mr.  Edises:     I  offer  that.  [101] 

Mr.  Rowell:     No  objection. 

Mr.  Royster:     No  objection. 

Mr.  Hecht :     May  I  see  that  ? 

(The  document  was  handed  to  Mr.  Hecht.) 

Trial  Examiner  Ruckel :     It  may  be  received. 

(Thereupon,  the  document  heretofore  marked 
Intervener's  Exhibit  1  for  identification  was 
received  in  evidence.) 

Q.  (By  Mr.  Edises)  :  Oh,  by  the  way,  Mr.  Mar- 
shall, were  minutes  taken  of  the  meeting  of  July 
26th'?  A.     I  don't  remember. 

Q.  Were  minutes  taken  of  the  meeting  of  July 
30  <?  A.     Yes. 

Q.     Do  you  know  who  has  those  minutes'? 

A.     No. 

Q.     Do  you  think  you  could  locate  them"? 

Mr.  Rowell:  Well,  if  you  want  them,  I  think 
I  will  ask  among  the  people  here  and  see  if  they 
are  available. 

Mr,  Edises :     Yes,  I  would  like  to  see  them. 
(Mr.  Rowell  handed  the  document.) 

Mr.  Edises:  Will  it  be  stipulated  that  these  are 
the  minutes  of  the  July  30  meeting  referred  to  in 
the  testimony*? 

Mr.  Hecht :  Mr.  Edises,  I  suppose  you  mean  that 
it   reflects  what  Brother   Thompson  recorded,   but 
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does  not  necessarily  reflect  what  actually  happened 

in  the  meeting,  is  that  it  ?  [102] 

Mr.  Edises:  Well,  they  are  the  official  minutes, 
I  suppose.  If  they  are  the  official  minutes  of  the 
meeting  they  are  relevant  as  evidence  of  what  went 
on  at  the  meeting.   That  is  my  understanding. 

Mr.  Hecht:  Well,  I  don't  wish  to  be  boimd  by 
anything  that  is  stated 

Mr.  Edises :  Well,  I  assume  the  Company  is  not 
bound  by  anything  that  vv^e  offer.  Isn't  that  correct, 
Mr.  Examiner'? 

Mr.  Royster:  You  asked  for  a  stipulation  on 
those  minutes. 

Trial  Examiner  Ruckel:  Well,  I  am  assuming 
nobody  is  bound  by  the  statements  made  at  the 
meeting  and  which  may  be  found  in  the  minutes. 

Is  that  what  worries  you"? 

Mr.  Edises :     I  am  not  worried. 

Trial  Examiner  Ruckel:  It  seems  to  me  that  no 
party  other  than  the  party  that  makes  the  minutes 
is  bound  by  them. 

Mr.  Edises:  Well,  my  question  was  whether 
these  are  the  official  or,  at  least,  a  true  copy  of  the 
official  minutes  of  the  meeting  of  the  Employees 
Welfare  Association  on  July  30. 

Trial  Examiner  Ruckel:  Well,  can  that  be  an- 
swered? It  might  be  all  of  that  and  still  be  incor- 
rect as  reflecting  what  happened.  [103] 

Mr.  Edises:     I  appreciate  that. 

Mr.  Royster:  I  would  rather  not  stipulate  to 
these,  Mr.  Edises,  for  the  reason  that  while  I  have 
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every  reason  to  believe  they  are  correct  Mr.  Thomp- 
son, the  recording  secretary,  will  be  here  tomorrow 
and  can  identify  them. 

Mr.  Edises:     Yes.    Maybe  Mr.  Marshall  can. 

Q.  (By  Mr.  Edises)  :  Can  you  identify  these, 
Mr.  Marshall?  A.     No. 

Mr.  Edises:  Could  we  have  these  marked  for 
identification  ? 

Mr.  Royster:     That  is  CIO  No.  2. 
Trial  Examiner  Ruckel:     No.  2. 

(Thereupon  the  document  above  referred  to 
was  marked  Intervener's  Exhibit  No.  2  for 
identification.) 

Q.  (By  Mr.  Edises) :  Now,  do  you  know  if 
there  were  any  minutes  of  the  July  31  meeting? 

Mr.  Royster:     I  have  them. 

Mr.  Edises:     You  have  them? 

Mr.  Royster:     Yes   (handing  document). 

Mr.  Edises:  Will  you  mark  this  for  identifica- 
tion, please,  as  ILWU  Exhibit  3? 

Trial  Examiner  Ruckel:  Mark  it  as  Intervener's 
Exhibit  3  for  identification. 

(Thereupon  the  document  above  referred  to 
was  marked  Intervener's  Exhibit  No.  3  for 
identification.)   [104] 

Mr.  Edises:     That  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Q.     (By  Mr.  Hecht)  :     Mr.  Marshall,  you  say  you 
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attended  the  meeting  of  September  3;  that  is  cor- 
rect, isn't  it?  I  mean  of  July  30? 

A.     That  is  correct. 

Q.  Did  yon  at  the  meeting  of  July  30  hear  the 
reading  of  the  minutes  made  of  the  meeting  of  July 
26?  A.     I  don't  remember. 

Q.  Will  you  say  that  those  minutes  were  not 
read? 

A.  I  believe  I  stated  a  few  minutes  ago  to  the 
best  of  my  knowledge  I  don't  believe  there  was  any 
minutes  taken  of  the  meeting  of  July  26. 

Mr.  Hecht:     All  right,  that  is  all. 

Trial  Examiner  Ruckel:     That  is  all. 

Mr.  Royster:     That  is  all. 
(Witness  excused.) 

Trial  Examiner  Ruckel:  We  will  recess  for  10 
minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel:  Are  the  parties  in 
agreement  on  the  stipulation  which  the  reporter  has 
had  dictated  and  which  she  has  read  to  us  off  the 
record  ? 

Mr.  Hecht:     So  stipulated  for  the  respondent. 

Mr.  Edises :     So  stipulated  for  the  ILWU. 

Mr.  Rowell :     And  the  charging  union  stipulates. 

Mr.  Royster:     So  stipulated  for  the  Board. 

Trial  Examiner  Ruckel:  AVill  j^ou  spread  that 
on  the  record,  then,  as  you  have  read  it  back  to  us? 

(The   stipulation   appears   in   the   following 
figures  and  words  to-wit:) 
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*'It  is  hereby  stipulated  by  and  among  counsel  for 
the  Board,  counsel  for  the  respondent,  counsel  for 
the  International  Chemical  Workers  Union,  and 
counsel  for  the  ILWU,  that  on  July  26,  1945,  Clyde 
W.  Haynes,  David  Luschsinger,  Frank  Marshall, 
Sanford  Moreau,  Harry  A.  Smith,  Edwin  Thomp- 
son, Harold  Lonnberg,  Lincoln  Olsen,  and  William 
Sherman,  with  other  employees  of  the  respondent, 
met  at  a  restaurant  in  Oakland,  California,  dis- 
cussed severance  of  their  relationship  and  the  rela- 
tionship of  other  employees  of  Colgate-Palmolive- 
Peet  from  the  ILWU,  and  discussed  further  the 
formation  of  Colgate-Palmolive-Peet's  Employees 
Welfare  Association.  Approximately  28  to  30  em- 
ployees in  all,  including  the  nine  above  named, 
attended  this  meeting. 

"It  is  stipulated  that  at  the  time  the  meeting 
was  held  the  respondent  had  no  knowledge  that  it 
was  being  held.  The  participants  in  this  meeting 
voted  or  resolved  that  a  further  meeting  be  held  on 
July  30,  1945,  to  which  all  employees  of  Colgate- 
Palmolive-Peet  within  the  bargaining  unit  at  that 
time  represented  by  the  ILWU  would  be  invited, 
at  which  meeting  opportunity  would  be  given  the 
[106]  employees  to  act  upon  a  motion  to  withdraw 
from  the  ILWU  and  to  form  Colgate-Palmolive- 
Peet  Employees  Welfare  Association. 

"Following  this  meeting,  on  July  28,  1945,  a 
Saturday,  the  following  notice  w^as  posted  on  re- 
spondent 's  bulletin  boards  and  came  to  the  attention 
of  Charles  Wood,  Purchasing  Agent  of  the  Com- 
pany : 
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"Notice  of  Meeting:  Special  meeting  for  all 
those  interested  in  joining  Employees  Welfare  As- 
sociation at  the  Finnish  Brotherhood  Hall,  1970 
Chestnut  Street,  Berkeley,  California,  across  from 
Burbank  School,  at  4:15  p.  m.,  Monday,  July  30, 
1945." 

"Information  as  to  the  posting  of  this  notice  and 
its  contents  came  to  Mr.  Wood  late  in  the  afternoon 
of  July  28,  1945,  by  means  of  a  telephone  call  re- 
ceived by  him  from  Mr.  Altman,  Plant  Superin- 
tendent. 

''On  July  30,  1945,  a  Monday,  the  Company  re- 
ceived a  letter  from  the  ILWU  bearing  date  of 
July  30,  1945. 

"This  letter  is  hereby  entered  in  evidence  by 
stipulation  as  Board's  Exhibit  3. 

"The  individuals  named  in  the  letter,  who  at  that 
time  constituted  the  ILWU  Stewards  at  the  re- 
spondent's plant,  were  called  to  the  office  of  Super- 
intendent Altman  where  Vice  President  Railey  ad- 
vised him  of  the  receipt  of  the  letter  and  advised 
them  further  that  they  could  no  longer  [107]  work 
for  the  Company  until  their  difficulty  with  ILWU 
had  been  adjusted. 

"Immediately  following  this  notification  to  the 
five  Stewards  named  in  Board's  Exhibit  3,  ILWU 
representatives  distributed  throughout  respondent's 
plant  a  bulletin  which  is  hereby  offered  in  evidence 
as  Board's  Exhibit  4. 

"At  4:15  on  the  afternoon  of  July  30  a  substan- 
tial majority  of  respondent's  employees  met  at  the 
Finnish  Hall  in  Berekeley,  California.   Official  min- 
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utes  of  the  meeting  are  in  evidence  as  Intervener's 
Exhibit  2. 

''After  the  close  of  the  meeting  telegrams  were 
sent  to  the  ILWU  and  to  the  Company,  and  I 
hereby  offer  them  in  evidence  as  Board's  Exhibits 
next  in  order.  Telegram  to  ILWU  will  be  Board's 
Exhibit  No.  5,  and  the  telegram  to  the  company  will 
be  Board's  Exhibit  Xo.  6. 

''On  July  31,  1945,  Thompson,  Lonnberg,  Olsen, 
and  Sherman  went  to  the  office  of  Vice  President 
Railey  and  requested  the  reinstatement  of  the  five 
Stewards  named  in  Board's  Exhibit  3.  This  request 
was  refused. 

"Mr.  Railey  replied  that  the  five  Stewards  had 
been  suspended  by  the  ILAVU,  and  that  in  accord- 
ance with  the  terms  of  the  contract  then  existing 
between  the  ILWU  and  the  Company,  which  is 
hereby  ofi:ered  in  evidence  as  Board's  Exhibit  7, 
the  Company  had  no  choice  but  to  suspend  the  Stew- 
ards from  their  employment.  [108] 

"On  the  morning  of  July  31  ILWU  representa- 
tives caused  to  be  circulated  among  respondent's 
employees  at  the  plant  a  bulletin,  which  is  hereby 
offered  in  evidence  as  Board's  Exhibit  8. 

"At  approximately  noon  on  July  31,  1945,  a  sub- 
stantial majority  of  respondent's  employees  left  the 
plant  and  attended  a  meeting.  Official  minutes  of 
this  meeting  are  in  evidence  as  Intervenor's  Ex- 
hibit 3. 

"At  the  invitation  of  the  employees  Vice  Presi- 
dent Railey  addressed  them  and  urged  them  to  re- 
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turn  to  work.  Other  proceedings  took  jDlace  about 
which  there  is  dispute. 

"The  employees  at  the  meeting  reaffirmed  their 
vote  not  to  return  to  work  until  the  Stewards  were 
reinstated.  The  meeting  was  recessed  and  resumed 
on  the  evening  of  August  2. 

"At  the  meeting  of  August  2,  which  was  attended 
by  a  substantial  majority  of  respondent's  em- 
ployees, a  motion  was  approved  to  dissolve  Colgate- 
Palmolive-Peet 's  Employees  Welfare  Association, 
and  to  affiliate  with  International  Chemical  Work- 
ers Union,  A.F.  of  L.  A  motion  to  return  to  work 
on  August  3  was  made  and  carried. 

"On  August  3,  1945,  the  employees  of  the  re- 
spondent, with  the  exception  of  the  five  Stewards 
and  the  four  committeemen,  Thompson,  Lonnberg, 
Olsen  and  Sherman,  returned  to  work.  [109] 

"The  actions  of  the  employees  of  the  respondent 
as  described  on  July  31,  August  1,  and  August  2, 
1945,  were  without  the  sanction  of  the  ILWU." 

Mr.  Rowell:  May  we  have  a  stipulation  that  all 
those  exhibits  were  offered  in  evidence,  and  I  ask 
for  a  ruling  by  the  Examiner  as  to  their  admissi- 
bility? 

Trial  Examiner  Ruckel:  Yes.  Board's  Exhibits 
3,  4,  5,  6,  7  and  8,  and  Intervener's  Exhibit  2  are 
received  in  evidence. 

Mr.  Rowell:  I  think  also  Intervener's  Exhibit 
3,  Mr.  Examiner. 

Mr.  Edises:  Intervener's  Exhibits  2  and  3,  we 
will  offer  those. 
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Trial  Examiner  Ruckel:  Intervener's  2  and  3 
are  received  in  evidence. 

(Thereupon,  the  documents  above  referred  to 
were  marked  Board's  Exhibits  3,  4,  5,  6,  and 
8  and  were  received  in  evidence.) 

(Thereupon,  the  documents  heretofore  marked 
Intervener's  Exhibits  2  and  3  for  identification 
were  received  in  evidence.) 

Mr.  Royster:  Now,  ^Ir.  Examiner,  while  it  may 
be  possi])le  for  us  to  arrive  at  further  stipulations 
later  on  this  afternoon,  I  have  a  witness  who  is 
here  from  Manteca,  about  70  miles  distant,  who 
would  find  it  very  difficult  to  [110]  return  here  to- 
morrow, and  I  would  like  very  much  to  call  him  at 
this  time. 

Mr.  Edises:     We  have  no  objections. 

Mr.  Hecht:     No  objection. 

Mr.  Rovster:     Mr.  Lincoln  Olsen. 


LINCOLN  FRANK  OLSEN, 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Royster: 

Q.  What  is  your  name? 

A.  Lincoln  Frank  Olsen,  0-1-s-e-n. 

Q.  Where  do  you  live,  Mr.  Olsen? 

A.  Right  now  I  am  living  in  Lathrop,  Califor- 
nia. 
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Q.     What  is  your  occupation? 

A.     Machinist. 

Q.  You  were  employed  by  the  respondent  here, 
were  you  not  ?  A.     I  was. 

Q.     And  for  what  period? 

A.     From  October  18,  1932,  until  July  31,  1945. 

Q.  And  during  that  jDeriod  were  you  a  member 
of  the  ILWU? 

A.  I  was  a  member  of  the  ILWU  from  July  1, 
1941,  until  July  31,  1945. 

Q.  Now,  Mr.  Olsen,  it  has  been  stipulated  that 
there  was  a  meeting  of  respondent's  employees,  you 
among  them,  at  a  [111]  restaurant  in  Oakland  on 
July  26,  1945.  It  has  also  been  stipulated  that  there 
was  discussion  at  that  time  concerning  the  forma- 
tion of  Colgate-Palmolive-Peet 's  Employees  Asso- 
ciation. 

Did  you  participate  in  that  discussion? 

A.     I  didn't  quite  get  that. 

Trial  Examiner  Ruc^el:  Did  you  take  part  in 
that  discussion? 

Q.  (By  Mr.  Royster)  :  Do  you  remember  the 
meeting  of  July  26  held  at  a  restaurant  ? 

A.     Yes,  I  do,  yes. 

Q.    And  you  attended  that  meeting,  did  you? 

A.     Yes,  I  did. 

Q.  Was  there  a  discussion  there  of  the  forma- 
tion of  an  Employees  Welfare  Association? 

A.     Yes,  there  was. 

Q.  Did  you  participate  in  that  discussion,  did 
you  take  part  in  it? 
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A.  Well,  I  was  at  tlie  meeting,  if  that  is  what 
^ou  mean. 

Q.     You  heard  the  discussion? 

A.     I  heard  the  discussion. 

Q.  Was  there  discussion  as  to  the  purpose  of 
the  Employees  Welfare  Association? 

A.  Well,  to  my  knowledge,  the  purpose  of  the 
Emplo.yees  Welfare  Association  was  a  temporary 
set-up  to  seek  affiliations  [112]  with  a  strong  inter- 
national. 

Q.     Did  you  work  on  July  30? 

A.     Yes,  I  did. 

Q.     1945  ?  A.     Yes,  I  did. 

Q.  Did  you  see  any  rejoresentatives  of  the  CIO 
on  that  day? 

A.  Yes,  I  seen — in  our  building  I  seen  two  offi- 
cials and  a  new  appointed  Steward. 

Q.  Now,  when  you  say  "our  building,"  what 
building  do  you  refer  to? 

A.  Well,  I  worked  in  the  Seafoam  Department, 
and  offhand  now  what  building  that  would  be  called 
I  don't  know. 

Mr.  Wood:     "J". 

The  Witness:     "J"  Building,  that  is  right. 

Q.  (By  Mr.  Royster)  :  Now,  Mr.  Olsen,  I  show 
you  Board's  Exhibit  4. 

Have  you  seen  that  before? 

A.     Yes,  this  was  handed  out  on  July  30. 

Q.     By  whom? 

A.  By  those  two  officials  that  I  was  referring 
to  and  that  new  appointed  job  Steward. 
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Q.     Did  you  name  the  officials? 

A.     Could  I  name  them? 

Q.  Did  you  name  them?  If  you  didn't  name 
them,  will  you  [113]  give  me  the  names  of  the  offi- 
cials ? 

A.  Well,  one  was  Business  Agent  Gonick,  and 
the  other,  I  don't  know  what  his  representation  was, 
but  I  believe  his  name  was  Gleichman. 

Q.  Did  you  receive  one  of  these  notices,  Board's 
Exhibit  4? 

A.  Personally  from  them  I  didn't,  but  I  did 
get  one. 

Q.  Is  there  a  bulletin  board  in  the  "J"  building 
where  you  worked? 

A.     There  is  a  bulletin  board  in  each  department. 

Q.  Did  you  see  Board's  Exhibit  4  on  any  bulle- 
tin board? 

A.     I  can't  very  well  recall  whether  I  did  or  not. 

Q.  Now,  you  attended  the  meeting  of  the  Em- 
ployees Welfare  Association  on  July  30,  1945,  did 
you  not?  A.     Yes,  sir. 

Q.  Were  you  selected  to  perform  any  task  at 
that  meeting? 

A.  I  was  one  of  the  appointees  to  represent  the 
employees  to  present  ourselves  the  next  morning  at 
Mr.  Railey's  office  and  try  to  reinstate  the  five  Stew- 
ards that  was  suspended  on  July  30. 

Q.  Now,  it  has  been  stipulated  that  you  and 
three  others,  who  were  named  in  the  stipulation, 
did  go  to  the  respondent's  plant  on  July  31,  and 
have  a  conversation  with  Vice  President  Railey. 


iV.  L.  R.  B.  et  al  263 

(Testimony  of  Lincoln  Frank  Olsen.) 

Did  you  have  a  conversation  with  any  ILWU 
representatives  in  Mr.  Railey's  presence  on  that 
date?  [114]  A.     Did  I  personally? 

Q.     Yes.  A.     No,  sir. 

Q.  Did  you  overhear  any  conversation  on  that 
day  when  Mr.  Railey  was  present  and  representa- 
tives of  the  ILWU  were  present? 

A.  Well,  I  heard  in  that  office  that  notices  was 
made  out  to  three  of  the  parties  that  was  appointed 
to  that  committee,  and  they  did  not  know  my  name 
as  yet,  and  that  I  would  be  served  with  one. 

Q.  Well,  now,  let's  see  if  we  can  identify  the 
persons  who  made  that  statement,  if  it  is  a  stat- 
ment.  A.     That  was  made  by  Mr.  Heide. 

Q.     Mr.  Paul  Heide?  A.     Paul  Heide,  yes. 

Q.  And  I  believe  it  has  already  been  testified 
that  Mr.  Paul  Heide  is  a  VicePresident,  is  that 
correct,  of  the  ILWU? 

A.     Second  Vice  President. 

Q.     Second  Vice  President. 

Now,  just  what  did  Mr.  Heide  say? 

A.    Well,  offhand 

Q.     (Interposing)  :     Just  your  best  recollection. 

A.  Well,  all  I  could  say  is  that  he  said  that 
notices  were  already  made  out  for  three  of  the  fel- 
lows, that  he  knew  them  and  knew  their  past,  but 
I  was  new^  to  him  and  they  [115]  didn't  have  my 
name. 

Q.     Well,  did  anyone  ask  you  your  name  ? 
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A.    Well,  I  believe  it  was  the  President,  Lynden. 

Q.     Mr.  Lynden  asked  you  your  name? 

A.     Yes. 

Q.  And  what  did  he  do,  if  anything,  after  you 
gave  him  your  name? 

A.  What  he  did  after  that  I  don't  know,  but  I 
know  I  got  a  notice  in  the  mail. 

Mr.  Royster:  Mr.  Edises,  I  have  here  a  copy  of 
a  letter  purportedly  addressed  to  Mr.  Olsen.  I 
wonder  if  we  can  agree  that  the  original  of  that 
letter  was  sent  by  the  ILWU  to  Mr.  Olsen? 

Mr.  Edises:     Certainly. 

Mr.  Hecht  (examining  document)  :  No  objec- 
tion. 

Q.  (By  Mr.  Royster)  :  Mr.  Olsen,  I  show  you 
a  writing  which  purports  to  be  a  copy  of  a  letter 
addressed  to  you.  Did  you  receive  the  original  of 
that  letter?  A.     Yes,  I  did. 

Q.  Can  you  tell  me  approximately  when  you  re- 
ceived it? 

Mr.  Rowell:  That  is  with  reference  to  the  meet- 
ing in  Railey's  office,  isn't  it? 

Mr.  Royster:     Yes. 

A.  I  think  it  was  in  the  week  of  August — be- 
tween the  fifth  and  tenth.  [116] 

Q.  (By  Mr.  Royster)  :  It  was  subsequent,  then, 
to  the  time  of  the  meeting  in  Mr.  Railey's  office 
about  which  you  testified?  A.     That  is  right. 

Mr.  Royster:     I  offer  this  in  evidence,  Mr.  Ex- 
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aminer,   and  ask  that  it  be  marked  Board's   Ex- 
hibit 9. 

Mr.  Rowell:     No  objection. 
Mr.  Edises:     No  objection. 
Trial  Examiner  Ruckel:     It  will  be  received. 
(Thereupon,  the  document  above  referred  to 
was  marked  Board's  Exhibit   No.   9  and  re- 
ceived in  evidence.) 

Q.  (By  Mr,  Royster) :  Now,  Mr.  Olsen,  after 
this  conversation  about  which  you  testified  you 
overheard  the  remarks  of  Mr.  Heide  and  of  Mr. 
Lynden,  was  there  anything  said  to  you  or  to  the 
three  men  who  accompanied  you  in  your  presence 
by  Mr.  Railey? 

A.  The  only  thing  that  I  can  recall  is  that  he 
said  that  he  couldn't  put  the  five  men  back  to  work. 

Q.  Now,  did  you  attend  a  meeting  of  the  re- 
spondent's employees  on  the  afternoon  of  July  311 

A.    Yes,  I  did. 

Q.     Did  Mr.  Railey  attend  that  meeting? 

A.     Yes,  he  did. 

Q.     He  was  invited  to  attend,  was  he  not?  [117] 

A.     He  was  invited  to  attend. 

Q.     Did  he  address  the  meeting? 

A.  He  talked  there  for  quite  some  time,  but 
what  he  talked  about,  I  was  at  the  door  and  I  didn't 
have  much  of  a  chance  to  hear  his  conversation. 

Q.     You  didn't  hear  the  conversation? 

A.     I  heard  some  of  it  but 

Q.     What  did  you  hear? 
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A.  Well,  I  heard  the  part  where  he  wanted  us 
all  back  to  work  as  soon  as  possible,  wanted  every- 
thing threshed  out. 

Q.  Was  there  any  vote  taken  down  during  the 
time  that  Mr.  Railey  was  at  the  meeting? 

A.  There  w^as  a  standing  vote  taken  in  his  pres- 
ence that  the  people  were  behind  the  five  shop  Stew- 
ards. 

Q.     Well,  what  was  the  motion? 

A.  The  motion — well,  my  idea  was  that  the  mo- 
tion was  that  the  employees  didn't — I  mean,  if  the 
five  Stewards  weren't  reinstated  that  the  employees 
would  continue  their  meeting  until  such  time  that 
they  were  reinstated. 

Q.  Now,  it  has  been  stipulated  that  all  of  the 
employees  except  you  and  eight  others  named  re- 
turned to  work  on  August  3. 

Did  you  make  any  attempt  to  go  back  to  work 
on  August  3? 

A.  Well,  we  didn't  make  an  attempt  to  go  back 
to  work,  but  [118]  we  called  up.  When  I  say  "we", 
Mr.  Sherman  and  myself  called  up  Mr.  Altman 
after  the  meeting. 

Q.    After  what  meeting? 

A.  The  meeting  on  August  2,  and  told  him  that 
the  plant — the  employees  were  going  to  go  back  to 
work  in  the  morning,  and  if  w^e  were  to  go  back? 
And  he  said  he  was  sorry,  that  we  had  been  sus- 
pended and 

Q,     (Interposing)  :     Meaning  you  and  Sherman? 
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A.     Yes;  talking  to  me  personally  now  he  was. 

Q.     Yes. 

A.  And  he  said  that  "it  would  be  better  for  you 
and  I  if  we  don't  face  one  another  and  I  tell  you 
over  the  phone,"  so  I  accepted  that  as  not  being 
able  to  report  to  work  the  next  morning. 

Q.  Well,  since  August  2,  since  this  conversation 
with  Mr.  Altman,  have  you  returned  to  the  em- 
ployer's i)lant? 

A.  Yes,  we  made  a  try  at  it,  I  would  say,  oh, 
around  the  middle  of  August. 

Q.     Who  made  a  try  at  it? 

A.     The  nine  of  us. 

Q.     That  is  the  five  Stewards A.     Yes. 

Q.     And  the  four  committeemen?  A.     Yes. 

Q.     And  what  did  you  do?  [119] 

A.  We  went  down  to  the  gate  in  the  morning 
with  our  lunch  pails  and  stood  there  until  the 
first  whistle  blew.  Then  when  the  second  whistle 
blew  at  7:30  we  walked  into  Mr.  Altman 's  office, 
and  while  we  was  in  there  Mr.  Altman  walked  out. 
Where  he  went  I  don't  know,  or  I  don't  know  if 
anybody  else  knows.  But  then  a  few  minutes  later 
I  think  one  of  the  members  of  the  nine  called  up 
Mr.  Wood's  office,  I  believe,  and  asked  if  we  could 
talk  to  him,  and  Mr.  Wood  and  Mr.  Altman  came 
over  to  Mr.  Altman 's  office.  And  I  believe  it  was 
Mr.  Sherman  w^as  the  spokesman,  and  asked  Mr. 
Wood  if  they  were  hiring  any  help,  that  we  were 
looking  for  a  job.  Mr.  Wood  told  him  he  couldn't 
put  us  to  work,  that  we  were  suspended.  So  there 
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was  nothing  else  for  us  to  do.  Some  of  tlie  boys 

got  their  overalls  and  things  and  out  the  gate  we 

went. 

Q.  Now,  harking  back  to  the  30th  of  July,  Mr. 
Olsen,  there  was  a  meeting  held  at  4:15  in  the 
afternoon. 

Is  there  a  night  shift — or  was  there  a  night 
shift  on  that  day  due  to  work  in  the  plant? 

A.  Yes,  there  was;  there  still  is;  I  imagine 
there  still  is.  There  was  a  24-hour  shift. 

Q.  Was  any  attempt  made  to  have  the  night 
shift   employees   attend  this   meeting? 

A.    Yes,  there  was. 

Q.     Can  you  tell  us  what  that  attempt  was? 

A.  Well,  I  and  Brother  Luchsinger  went  into 
Mr.  Altman's  [120]  office  and  asked  him  if  there 
was  a  possibility  of  having  a  night  shift  layoff  for 
a  couple  of  hours  and  attend  this  meeting,  and  they 
could  report  back  to  work  when  the  meeting  was 
over. 

Q.     Did  you  receive  a 

A.  (interposing)  And  at  the  time  two  Super- 
visors were  in  the  office. 

Q.     Who? 

A.  Cecil  Carter  and  Don  Stanberry.  I  heard 
myself  personally  that  Mr.  Carter  told  Mr.  Altman 
that  the  kettleroom  could  shut  down,  and  Mr.  Stan- 
beriy  said  that  he  could  see  that  the  other  buildings, 
the  toilet  department  and  those  that  were  operating 
could  go  if  they  would  report  back  at  six  o'clock. 
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Q.  AVell,  then,  what  did  Mr.  Altman  say  finally 
to  your  request? 

A.     He  says  that  they  would  go. 
Mr.  Hecht:     What  was  that?  May  I  have  that 
answer,  please? 

(The  answer  referred  to  was  read  by  the 
reporter.) 

Mr.  Rowell:     You  mean  they  could  go*? 
The  Witness:     If  they  wanted  to  go  they  could 
go. 

Q.  (By  Mr.  Royster)  :  You  jointed  the  A.  F. 
of  L.,  did  you  not,  Mr.  Olsen? 

A.     Yes,  I  did.  [121] 

Mr.  Royster:     I  believe  that  is  all. 

Trial  Examiner  Ruckel:  Any  further  questions 
from  the  A.  F.  of  L.  ? 

Mr.  Hecht :     I  have  just  one  question. 

Mr.  Rowell:     No,  I  have  no  questions. 

Trial  Examiner  Ruckel:     For  the   Respondent? 

Mr.  Hecht:     Yes,  Mr.  Examiner. 

Cross  Examination 
By  Mr.  Hecht: 

Q.  Mr.  Olsen,  you  were  at  one  time  a  CIO  Stew- 
ard at  the  Respondent's  plant,  were  you  not? 

A.     Not  a  CIO  Steward,  no. 

Q.     An  ILWU  Steward? 

A.     No,   I  was  never. 

Q.     You  were  never? 

A.     No.  If  you  are  referring  back  to  96  I  was. 

Q.     1936? 
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A.  No,  96  was  the  other  local  that  was  in  there 
before  they  merged  with  ILWU. 

Q.  Mr.  Olsen,  do  you  recall  whether  at  that 
restaurant  meeting  on  July  26  any  minutes  were 
taken  down? 

A.     Not   that    I    can   remember. 

Q.  Do  you  recall  whether  any  minutes  of  tlie 
meeting  of  July  26  were  read  at  the  meeting  of 
July  30?  A.     Not  that  I  can  remember. 

Q.  Mr.  Olsen,  are  you  familiar  with  the  agree- 
ment dated  [122]  July  9,  1941,  between  Colgate- 
Palmolive-Peet  Company  and  Warehouse  Union, 
Local  1-6,  ILWU? 

Mr.  Rowell:  Well,  now^,  Mr.  Examiner,  I  think 
this  attempt  was  made  before  and  objection  sus- 
tained to  this  line  of  questioning. 

Mr.  Hecht:  No,  there  was  no  objection  sus- 
tained. 

Trial  Examiner  Ruckel :  I  don 't  recall  any  ob- 
jection to  that.  I  am  wondering  if  it  is  not  re- 
dundant, though,  I  mean,  we  stipulated  that  this 
contract   has   been   entered   into. 

Mr.  Edises:  Could  it  be  stipulated — I  suspect 
the  purpose  is  to  show  the  witness'  familiarity  with 
certain  provisions.  Could  it  be  stipulated  that  this 
witness  and  the  other  witnesses  who  were  among 
the  nine  were  familiar  with  the  terms  of  the 
contract  ? 

Trial  Examner  Ruckel:  Well,  I  was  wondering 
what  difference  would  it  make  if  they  weren't 
familiar  with  the  terms?  Here  is  the  contract. 
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Mr.  Royster:  There  is  no  question  but  what  it 
was  in  effect  at  this  time. 

Mr.  Hecht:     Off  the  record,  if  we  may? 

Trial  Examiner  Ruckel :     Off  the  record. 
(Remarks  outside  the  record.) 

Trial   Examiner  Ruckel:     Let's  go  back  on  the 
record.     Is  there  another  question  of  the  witness? 
Mr.  Hecht:     Yes.   [123] 

Q.  (By  Mr.  Hecht)  :  Mr.  Olsen,  did  you  know 
that  if  you  were  not  a  member  in  good  standing 
of  the  ILWU  you  could  not  work  at  Respondent's 
plant  ? 

Mr.  Rowell:  Well,  that  question  is  objected  to 
on  tlie  grounds  previously  stated,  that  it  doesn't 
make  any  difference  whether  he  knew  it  or  not. 
The  contract  is  in  evidence,  and  nobody  here  is 
maintaining  that  it  was  not  in  effect.  It  speaks  for 
itself. 

Trial  Examiner  Ruckel:  I  will  have  to  sustain 
the  objection. 

Mr.  Hecht:     That  is  all. 

Trial  Examiner  Ruckel:     Further  questions'? 

Q.     (By  Mr.  Edises) :     Mr.   Olsen,  I  hand  you 

Intervener's  Exhibit  No.  2,  which  is  in  evidence, 
and  this  has  been  identified  as  the  minutes  of  the 
meeting  of  July  30,  1945,  which  I  believe  you  said 
you  attended,  did  you  not"?  A.     Yes,  sir. 

Q.  And  I  would  like  to  have  you  look  at  the 
third  paragraph  of  those  minutes,  this  here  (indi- 
cating), and  read  that  and  tell  me  if  that  comports 
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witii   your   recollection   of   what   occurred   at   that 

meeting  *? 

A.  I  told  that  gentleman  there  that  I  was  the 
floorman  on  them  meetings  and  I  didn't  hear  a  lot 
of  them  things  that  went  on,  so  I  couldn't  yery 
well  give  you  a  real  answer  on  that.  [124] 

Q.  Well,  I  want  your  answer  to  the  best  of  your 
recollection,  Mr.  Olsen. 

The  minutes  read : 

"Motion  that  we  go  back  to  work  tomorrow  morn- 
ing pending  settlement  of  5  Brothers  Shops  Stew- 
ards laid  off  by  management  at  request  of  ILWU 
officials.  If  shop  Stewards  don't  work,  nobody 
works.  Carried  unanimously." 

Do  you  remember  if  some  such  motion  was  made? 

A.     I  believe  it  was  if  it  is  on  the  papers  there. 

Q.  As  a  matter  of  fact,  you  were  a  member  of 
a  committee  of  four  appointed  to  carry  out  the 
terms  of  this  resolution,  were  you  not? 

A.     Yes,  I  was. 

Q.  Yes.  Now,  did  you  vote  on  any  of  the  resolu- 
tions that  were  presented  at  this  meeting  of 
July  30? 

Mr.  Tobriner:  Objected  to  on  the  grounds  it  is 
immaterial  whether  he  voted. 

Trial  Examiner  Ruckel:  What  is  the  materi- 
ality? Hasn't  it  been  covered  by  a  stipulation? 

Mr,  Edises:     No,  not  this  point. 

Mr.  Tobriner:  Well,  there  has  already  been 
admitted  into  e^ddence  the  minutes  on  it. 
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Mr.  Edises:  I  am  asking  him  whether  he  per- 
sonally voted  for  any  of  these  resolutions. 

Mr.  Tobriner:  I  fail  to  see  how  that  has  any 
bearing  [125]  in  this  case. 

Trial  Examiner  Riickel:  What  is  the  materi- 
ality "? 

Mr.  Edises:  Well,  it  is  in  connection  with  our 
defense,  in  regard  to  these  four  so-called  committee- 
men. I  don't  like  to  disclose — this  is  cross  exami- 
nation. I  don't  like  to  tip  my  hand,  but  I  assure  the 
Examiner  that  if  the  relevancy  does  not  become 
apparent  as  the  case  progresses,  I  will  gladly  stipu- 
late that  it  may  be  stricken. 

Trial  Examiner  Ruckel:  All  right,  with  that 
understanding  you  may  proceed. 

Q.  (By  Mr.  Edises)  :  Now,  the  question  was 
whether  you  voted  on  the  resolutions  that  were 
presented  ? 

A.  Whether  I  voted  on  that  one  or  not  I  told 
you  T  do  not  know. 

Q.     You  don't  remember? 

A.  Because  I  was  on  the  floor  and  it  was  quite 
a  job  on  the  floor  for  one  man  that  night. 

Q.  Now,  did  you  participate  in  any  of  the  dis- 
cussion which  took  place   at  that  meeting? 

Mr.  Tobriner:     The  same  objection. 

Trial  Examiner  Ruckel:     He  may  answer. 

Q.  (By  Mr.  Edises)  :  Did  you  take  part  in  any 
of  the  discussion?  A.     No,  I  didn't. 

Q.     You  didn't  say  anything?   [126] 
A.     No. 


274  Colgate-Palmolive-Peet  Co.  vs. 

(Testimony  of  Lincoln  Frank  Olsen.) 

Q.  Now,  did  you  participate  in  tlie  work  stop- 
page which  took  place? 

A.  Of  course  I  did,  because  I  was  one  of  the 
committeemen  there  when  I  was  appointed  to  go 
down  there  and  find  out  whether  or  not  these  five 
men  could  go  back  to  work,  and  that  was  the 
answer  in  that  motion  there.  We  got  our  answer 
from  Mr.  Railey  that  the  five  men  could  not  go 
back  to  work,  so  automatically  we  had  another 
meeting. 

Q.  All  right.  Now,  after  you  got  this  answer 
from  Mr.  Railey  what  was  the  next  thing  that  you 
did? 

A.  Well,  offhand  I  would  say  from  there  the 
four  of  us  was  suspended,  and  we  changed  our 
clothes.  We  were  in  our  work  clothes  at  the  meet- 
ing and  we  changed  our  clothes. 

Q.  I  am  speaking  now  after  the  meeting  in 
Railey 's  office. 

A.  That  is  right.  That  ended  around  11  o'clock, 
a  little  after  11,  something  like  that. 

Q.     Then  you  changed  your  clothes? 

A.     Yes,  sir. 

Q.  Did  you  have  any  conversation  among  you 
four  at  that  time  after  your  meeting  with  Railey? 

A.     Not  that   I   can  recall. 

Q.  Well,  then,  what  was  the  next  thing  you  did 
after  changing  your  clothes? 

A.  Well,  then  we  talked  to  Mr.  Altman  and 
Mr.  Railey  there  [127]  by  Mr.  Smith's  office,  and 
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he   said   that   he   was   sorry   it   all   happened,  and 

he  wanted  us  back  to  work. 

Q.    Well,  what  else  was  said? 

A.  That  is  all  I  can  remember  that  was  said 
at  that  moment. 

Q.  Well,  did  anybody  among  your  committee 
say  anything? 

A.     Not  that   I   can  recall. 

Q.  He  wanted  you  back  to  work.  Well,  I  take 
it  from  that  that  at  that  time  you  were  not  at 
work,  is  that  correct? 

A.  At  that  time  we  were  suspended  because  Vice 
President  Heide  told  Mr.  Railey  in  his  office  that 
we  would — the  letters  were  in  the  mail,  and  all 
they  had  to  do  was  put  my  name  on  the  letter 
and  I  would  receive  one. 

Q.  All  right.  Now,  what  was  the  next  thing 
you  did  after  this  conversation  with  Mr.  Railey? 

A.  I  l)elieve  I  went  out  on  the  platform  there 
and  talked  to  the  master  mechanic. 

Q.     What  was  your  conversation  with  him? 

A.  Well,  I  believe  I  told  him  that  I  had  some 
tools  in  that  department,  and  I  was  under  the 
impression  that  I  was  coming  back  to  work,  and 
I  was  not  going  to  pick  them  up,  and  the  tools 
are  still  laying  down  there — I  hope  they  are  still 
there. 

Q.  Now,  did  you  have  any  conversations  with 
anybody  about  a  work  stoppage,  or  about  the  pro- 
posal not  to  work  until  the  Stewards  got  back 
at  that  time?  [128]  A.     No,  I  did  not. 
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Q.  Well,  then  what  did  you  and  the  other  mem- 
bers of  the  committee  proceed  to  do  about  this 
resolution,  about  '^nobody  works"  after  you  got 
your  turndown  from  Railey  ?  How  did  you  go  about 
putting  this  resolution  into  effect,  what  did  you  do  ? 

A.     (No  response.) 

Q.  I  am  not  trying  to  mislead  you,  Mr.  Olsen, 
but  you  have  testified  that  you  went  to  Mr.  Railey 
with  the  resolution  about  stopping  work  if  these 
stewards  weren't  put  back,  and  that  thereafter 
there  was  a  work  stoppage.  And  now  I  want  to  know 
just  how  this  work  stoppage  was  put  into  effect. 
How  did  you  pull  the  men,  in  other  words'? 

Mr.  Tobriner:     I  object  to  that  question. 

Mr.  Rowell:     Well,  you  mean  pull  the  pin? 

Mr.  Edises:  Pull  the  pin,  you  can  use  that  ex- 
pression. 

Mr.  Rowell:  We  will  stipulate  they  pulled  the 
pin. 

A.  We  didn't  pull  any  23in,  or  pull  any  men. 
When  they  seen  us  walk  out  without  the  results, 
why,  you  know  what  occurred  yourself. 

Mr.  Edises:  Now,  I  would  like  to  have  answer 
read,  please. 

(The   answer  referred  to  was   read  by  the 
reporter.) 

Q.     (By   Mr.    Edises)  :     I   wish   you   would   tell 
me  what  occurred?  [129] 
A.     I   was  not   there. 
Mr.    Rowell:     Well,   now,    Mr.    Examiner,   there 


N.  L.  B.  B.  et  al  277 

(Testimony  of  Lincoln  Frank  Olsen.) 
is  no  contest  on  these  facts  at  all.  Nobody  is  main- 
taining that  these  men  didn't  stop  work. 

Mr.  Edises:  I  want  to  know  how  it  happened. 
We  certainly  have  a  right  to  know  those  details. 

Trial  Examiner  Ruckel :     He  may  answer. 

Mr.  Edises:    You  may  answer,  Mr.  Olsen. 

A.  If  I  may  answer,  I  don't  know  what  the 
real  answer  is  because,  like  I  stated  back  there, 
I  was  on  the  floor  and  I  didn't  know  what  the  leal 
discussion  was,  what  would  occur. 

Q.  (By  Mr.  Edises)  :  Well,  now,  Mr.  Olsen,  you 
have  testified  you  vrere  in  Mr.  Railey's  office,  that 
he  said  nothing  doing  ai)out  putting  the  Stewards 
back,  and  you  have  also  just  testified,  well,  then, 
"we  walked  out,  and  when  the  employees  saw  there 
was  no   results,   why,   then   something   happened." 

I  want  you  to  tell  me  just  what  happened. 

A.     Well,  they  walked  out  too,  didn't  they? 

Q.  Did  you  walk  along  like  the  pied  piper  and 
the  employees  along  behind  you'? 

A.  Didn't  they  walk  out  too  and  the  plant  shut 
down  at  noon? 

Q.  That  is  what  I  want  to  know,  just  what 
happened.  Did  you  say  anything  to  the  employees? 

A.     No,  I  didn't. 

Q.  Did  any  of  the  other  committeemen  say  any- 
thing ? 

A.     I  don't  know  whether  they  did  or  not. 

Q.     Let's  have  your  best  recollection,  Mr.  Olsen. 

A.     I  am  using  my  best  recollection  right  now. 

Q.  And  you  would  like  the  record  to  show  that 
you  people  just  walked  out  of  the  office  and  that 
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notiiing  was  said,  and  that  the  employees  then  fol- 
lowed you  out;  is  that  what  happened? 

Mr.  Royster:     He  didn't  say  that. 

Mr.  Tobriner:  Objected  to  as  argumentative,  and 
a  misstatement  of  the  statement  of  the  witness. 
I  object  to  the  question. 

Trial  Examiner  Ruckel :  Well,  it  may  be 
stricken. 

Tell  us  what  happened.  The  employees  walked 
out? 

The  Witness:  12  o'clock  noon  when  the  whistle 
blew  they  went  into  the  meeting. 

Q.     (By  Mr.  Edises) :     What  meeting? 

A.     That  meeting  of  July  31. 

Q.     And  who  told  them  about  that  meeting? 

A.  Offhand  it  must  have  been  voted  on  the  night 
of  the  30th  when  the  committee  was  appointed. 

Q.  Well,  now,  Mr.  Olsen,  isn't  it  a  fact  that 
after  you  left  Railey's  office,  you  and  the  other 
members  of  your  committee,  you  told  the  employees 
that  you  had  not  been  [131]  successful  in  getting 
the  Stewards  back,  and  that  there  was  going  to  be 
a  meeting  at  12  o'clock  noon;  isn't  that  a  fact? 

A.     I  can't  recall  whether  it  is  or  not. 

Mr.  Edises:  All  right,  that  is  all.  Oh,  just  one 
other  thing. 

Q.  (By  Mr.  Edises) :  Are  you  familiar  with 
the  ILWU's  pledge  not  to  engage  in  any  strikes 
during  the  duration  of  the  war? 

Mr.  Rowell:  Well,  now,  that  is  objected  to  as 
immaterial. 
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Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Edises:  No,  Mr.  Examiner.  I  would  like 
to  say  that  the  Union  will  demonstrate  in  the  case 
of  this  employee  and  the  three  other  members  of 
the  committee  that  the  union  action  taken  against 
them  was  predicated  upon  their  participation  in  a 
wartime  strike  in  violation  of  the  pledge  of  the 
International  Longshoremen's  and  Warehousemen's 
Union  against  engaging  in  any  strikes  in  wartime. 
Now,  that  I  submit  is 

Trial  Examiner  Ruckel:  Well,  the  question  is 
as  to  his  knowledge.  What  difference  does  his 
knowledge  make? 

Mr.  Edises:  Well,  in  this  sense,  Mr.  Examiner: 
That  if  the  evidence  would  show  that  this  man  had 
no  knowledge  that  there  was  any  "no  strike"  pledge 
by  the  ILWU,  I,  as  one  of  the  attorneys  for  the 
ILWU  would  immediately  stand  up  in  this  court 
and  recommend  that  this  man  be  put  back  to  work 
and  be  given  every  cent  of  back  pay  that  he  has 
lost  because  then  he  has  been  very  unfairly  dealt 
with,  he  has  been  most  unfairly  dealt  with  if  he 
had  no  knowledge  of  the  ILWU's  "no  strike 
pledge."  On  the  other  hand,  if  he  did  have  such 
knowledge  then  there  is  a  basis  for  the  Union's 
action,  and  that  is  our  case  in  regard  to  this  man. 
Trial  Examiner  Ruckel:  Well,  I  w^ould  be  sur- 
prised if  anyone  of  the  Union  lacked  knowledge  of 
that  pledge,  it  is  the  commonest  sort  of  knowledge 
throughout  that  these  "no  strike  pledges"  were 
almost   univeraslly   in   effect.    I    should    think    we 
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could  assume  knowledge  on  the  part  of  eveiy  em- 
plo3^ee  of  the  existence  of  that  pledge  if,  in  fact, 
it  did  exist. 

Mt.  Edises:  I  would  agree  with  you,  your 
Honor,  but  I  think  the  Board  ought  to  have  the 
benefit  of  the  express  statement  of  this  employee. 
I  would  rather  not  hold  him  to  any  assumed  knowl- 
edge of  that  "no  strike  pledge."  I  would  like  to 
give  him  an  opportunity  to  testify  himself  as  to 
whether  he  knew  about  the  "no  strike  pledge." 

Mr.  Rowell :  Well,  ]Mr.  Examiner,  it  likewise  has 
appeared  by  the  testimony  of  this  witness  that  he 
was  suspended  before  he  ever  went  off  work,  so  it 
couJd  not  have  been  the  case  in  his  case. 

Mr.  Edises:  Oh,  the  resolution  was  passed  on 
July  30,  Mr.  Rowell.  [133] 

Mr.  Rowell :  Regardless,  the  action  that  was  pur- 
portedly taken,  that  is,  the  so-called  leaving  work 
action,  occurred  after  this  man  had  been  suspended. 

Trial  Examiner  Ruckel:  I  am  going  to  sustain 
the  objection  on  the  grounds   indicated. 

Mr.  Hecht:  And,  Mr.  Examiner,  now  that  you 
have  sustained  that  objection,  I  think  that  is  part 
of  our  case,  and  I  will  find  it  necessary,  when  it 
comes  time  to  put  on  our  case,  if  it  comes  to 
that,  to  have  to  subpoena  Mr.  Olsen  from  his  pres- 
ent employment  at  Lathrop  because  I  am  going  to 
ask  him  the  same  question  in  our  case,  make  him 
our  witness  for  the  purpose. 

Trial    Examiner   Ruckel:     If   there   was   a   "no 
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strike  pledge"  it  is  in  the  contract,  is  it  not? 

Mr.  Eclises:     No,  your  Honor. 

Mr.   Hecht:     No. 

Mr.  Edises :  It  was  a  matter  of  resolution  passed 
by  the  Union,  the  Union's  International  Executive 
Board. 

Trial  Examiner  Ruckel:  Was  it  ever  reduced  to 
writing? 

M]'.  Edises:  Yes,  your  Honor.  We  would  intro- 
duce that  but  that  would  not  in  and  of  itself 
show  knowledge  on  the  part  of  this  witness. 

Trial  Examiner  Ruckel:  Weren't  the  employees 
advised  of  that? 

Mr.  Edises:     Certainly.  [134] 

Trial  Examiner  Ruckel:  Probably  by  the  Com- 
pany and  by  the  Union. 

Mr.  Edises:  By  the  Union;  certainly  anybody 
who  attended  Union  meetings  knew   about   it. 

Trial  Examiner  Ruckel:  The  only  point  I  raise 
is  to  the  materiality  of  his  knowledge :  I  am  not  ques- 
tioning the  materiality  of  the  existence  of  that  reso- 
lution, and  the  Company  was  operating  under  it. 

Mr.  Edises :  Only  this,  your  Honor :  If  this  man 
had  no  knowledge  of  the  "no  strike  pledge"  then 
he  could  not  be  culpable  of  violating  the  ''no  strike 
pledge"  which  is  the  basis  on  which  he  w^as  found 
guilty  by  the  Union. 

Trial  Examiner  Ruckel:  I  don't  know  whether 
that  follows  or  not,  if  they  went  on  strike  Vv^iether 
he  knew  of  it  or  not,  if  the  Union  had  agreed  not 
to  strike.  Ignorance  of  the  law  is  no  excuse.  Hov>-- 
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ever,  I  think  we  could  save  time  by  letting  him 

answer  the  question. 

Mr.  Royster:  It  might  be  pointed  out  too,  Mr. 
Examiner,  that  this  was  not,  as  far  as  the  evidence 
shows,  an  ILWU  strike.  They  certainly  had  no 
responsibility  for  it. 

Mr.  Edises:  I  will  say  the  ILWU  had  no  re- 
sponsibility for  it. 

Mr.  Rowell:  I  will  withdraw  the  objection  to 
the  question. 

Trial  Examiner  Ruckel:  Go  back  and  restate 
the  question.  [135] 

Mr.  Edises:     I  will  restate  it. 

Q.  (By  Mr.  Edises) :  The  question  is.  Mr. 
Olsen,  were  you  aware  at  the  time  that  this  action 
took  place  of  the  ILWU's  "no  strike  pledge"  for 
the  duration  of  the  war? 

A.  Yes,  I  was,  but  I  was  not  aware  of  the  fact 
that  T  could  get  suspended  by  just  walking  into  the 
Manager's  office  and  asking  for  five  men  to  come 
back  to  work. 

Mr    Edises:     I  will  ask  that  be   stricken. 

Mr.  Tobriner:  Just  a  minute.  That  is  an  answer 
to  your  question.  You  have  opened  it  up. 

Mr.  Edises:  What  nonsense.  That  was  volun- 
teered, Mr.  Examiner.  It  was  not  responsive  to 
my  question  that  I  asked. 

Trial  Examiner  Ruckel:     It  may  be  stricken. 

Mr.  Edises:     Now,  just  one  other  matter. 

Q.     (By  Mr.  Edises)  :     Mr.  Olsen,  did  you  par- 
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ticipate   in   a   meeting   in   July   1945   with   repre- 
sentatives of  the  United  Mineworkers  Union'? 

A.     No,  I  did  not. 

Mr.  Edises:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Rowel  1) :  A¥ere  you  aware,  Mr. 
01se}j,  on  the  date  Mr.  Edises  was  talking  to  you 
about,  that  j^ou  could  be  suspended  by  the  Union 
and  discharged  by  the  Company  by  [136]  merely 
walking  in  and  asking  for  the  reinstatement  of  five 
employees  ? 

Mr.  Edises:     I  object  to  that. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Rowell:     That  is  all. 

Mr.  Royster:     That  is  all. 

Mr  Tobriner:     One  more  question,  Mr.  Olsen. 

Mr.  Edises:     Just  a  moment. 

Q.  (By  Mr.  Tobriner) :  The  time  you  were 
suspended 

Mr.  Edises  (interposing)  :  I  want  to  interpose 
an  objection  here.  It  seems  to  me  it  is  customary 
In  trial  procedure,  Mr.  Examiner,  to  have  one  coun- 
sel for  each  party.  Now,  if  we  are  going  to  depart 
from  that  procedure  I  submit  we  ought  to  have  an 
understanding  on  that  point  because  in  the  interest 
of  the  orderly  conduct  of  the  trial  I  think  we  are 
entitled  to  have  not  more  than  one  attorney  ask 
the   question. 

Mr.  Rowell:     That  is  perfectly  agreeable. 
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Trial  Examiner  Ruckel :  Mr.  Royster  is  the  onlv 
attorney  of  record  with  the  Board. 

Mr.  Tobriner:  May  I  ask  the  question  or  shall 
I  ask  Mr.  Rowell  to  ask  the  question? 

Trial  Examiner  Ruckel:  You  are  not  of  record. 
Do  you  \Yish  to  become  of  record? 

Mr.  Rowell:     Yes,  I  think  he  is.   [137] 

Mr.  Royster:  Haven't  you  entered  an  appear- 
ance ? 

Mr.  Rowell:  I  made  an  appearance.  Mr.  To- 
briner is  representing  the  International  Chemical 
Workers  Union,  the  charging  union,  and  I,  Mr. 
Rowell,  represent  them  also.  We  both  re^Dresent 
the  same  union.  We  are  perfectly  agreeable  to  hav- 
ing one  or  the  other  of  us  and  not  both  ask  questions. 

Trial  Examiner  Ruckel :  Well,  is  his  appearance 
of  record? 

The  Reporter:     Yes,  sir. 

Trial  Examiner  Ruckel :  There  is  no  objection  I 
know  of  to  counsel  sharing  the  labor  of  asking 
questions. 

Mr.  Edises:  Well,  may  I  differ  with  you  re- 
spectfully, your  Honor? 

I  have  on  many  occasions  Avitnessed  insistence  on 
the  part  of  courts  that  only  one  counsel  conduct  the 
examination,  one  attorney  for  each  side.  The  reason 
is  that  it  gives  the  party  two  cracks,  so  to  speak,  to 
one  for  the  other  side.  It  also  makes  for  more 
orderly  conduct  of  the  trial. 

Trial  Examiner  Ruckel:  Well,  I  agree  with  all 
that,  but  it  is  counsel's  right,  I  think,  to  ask  ques- 
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tions  if  he  wants,  and  they  can  divide  the  labor  any 
way  they  vrish.    I  would  appreciate  it  if,  in  general, 
the  examination  l)e  conducted  by  the  same  counsel. 

Mr.  Tobriner:     Oh,  I  won't  ask  the  question,  Mr. 
Trial  [138]  Examiner. 

Trial  Examiner  Ruckel:     Are  there  any  further 
questions  ? 

Mr.  Royster:     Nothing  further. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Mr.  Rovster:     Mr.  Smith. 


HARRY  A.  SMITH, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Royster: 

Q.    What  is  your  name? 

A.     Harry  A.  Smith. 

Q.     AYhere  do  you  live,  Mr.  Smith? 

A.     Walnut  Creek. 

Q.     What  is  7/our  occupation? 

A.     Present  ? 

Q.     Present. 

A.     At  present  I  am  a  laborer. 

Q.     And  you  were  employed  by  the  respondent, 
were  you  not?  A.     Yes,  sir. 

Q.     For  what  period  of  time  did  you  work  for 
the  respondent? 

A.     I  went  to  work  there  October  15,  1930. 
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Q.    And  when  were  you  last  employed?  [139] 

A.     Up  until  July  30,  1945. 

Q.     July  30,  1945?  A.     Yes,  sir. 

Q.    Were  you  a  member  of  the  ILWU? 

A.  I  was  a  member,  originally  joined  the  ILA, 
and  we  went  into  the  ILWU  in  1938,  I  believe. 

Q.  And  how  long  did  you  remain  a  member  of 
the  ILWLT? 

A.     Up  until  the  time  of  my  suspension. 

Q.     And  that  was  when?  A.     July  30. 

Q.     Did  you  hold  any  office  in  that  organization? 

A.  I  spent  one  year  on  the  Executive  Board, 
1939  or  '40.     I  am  not  sure. 

Q.    Did  you  ever  hold  a  position  of  steward? 

A.  I  held  a  steward's  position  in  the  plant  for 
two  consecutive  terms,  ending  with  my  suspension. 

Q.    And  when  was  the  first  term? 

A.     1944. 

Q.     For  the  calendar  year? 

A.     Well,  the  election  was  along  in  May,  1943. 

Q.    You  were  elected  in  1943? 

A.     And  also  re-elected  in  1944. 

Q.  And  was  there  any  election  held  with  respect 
to  your  job  in  1945?  A.     No.  [140] 

Q.     Not  prior  to  your  suspension? 

A.     Not  prior  to  that  time. 

Q.     Did  you  attend  the  meeting  of  July  26  ? 

A.     I  did. 

Q.     At  the  restaurant?  A.     I  did. 

Q.     Did  you  invite  anyone  to  attend  that  meeting  ? 
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A.  I  talked  to  various  ones  about  it.  Whether 
I  personally  invited  anyone,  I  don't  recall. 

Q.  Do  you  recall  a  discussion  at  that  meeting 
of  the  Colgate-Palmolive-Peet  Employees  Welfare 
Association?  A.     I  do. 

Q.     Did  you  participate  in  that  discussion? 
A.     I  listened  mostly. 

Q.  Was  the  purpose  of  the  Employees  Associa- 
tion stated  in  this  discussion? 

Trial  Examiner  Ruckel:  Hasn't  that  been  gone 
over  now? 

Mr.  Royster:     It  has  been. 

Trial  Examiner  Ruckel :  Is  it  worth  while  going 
over  this  again? 

Mr.  Rowell:  Well,  nobody  will  stipulate  it  was 
a  labor  organization. 

Trial  Examiner  Ruckel:  I  don't  know  what 
value  the  stipulation  might  have.  I  suppose  these 
are  introductory,  but  I  wonder  if  we  can't  just 
jump   right   through   them.     Or   if   [141]   it   isn't 

covered  by  the  stipulation 

Mr.  Rowell :  Well,  it  is  not  covered  by  the  stipu- 
lation that  that  was  a  labor  organization. 

Mr.  Royster :  That  is  the  only  purpose  in  asking 
the  question. 

Mr.  Rowell:     If  counsel  for  the  Board  doesn't 
want  to  go  into  it,  I  will  ask  a  few  questions  along 
the  same  line  in  order  to  get  it  proved. 
Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 
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Trial  Examiner  Euckel:     On  tlie  record. 
Mr.  Eoj'ster:     Well,  may  the  witness  answer  my 
last  question'? 

Trial  Examiner  Ruckel:  All  right.  Read  the 
last  question. 

(The  question  referred  to  was  read  by  the 
reporter.) 

A.  The  name,  I  believe,  is  what  you  are 
getting  at? 

Q.  (By  Mr.  Eoyster)  :  No.  I  am  asking  for 
the  purpose  of  the 

Mr.  Rowell:  That  is  what  Mr.  Edises  is 
getting  at. 

A.     I  will  answer  to  the  best  of  my  ability. 

Trial  Examiner  Ruckel:  What  is  the  purpose 
of  this  group? 

The  Witness:  The  purpose  of  this  group  was 
mainly — the  organization  was  mainly  to  hold  the 
group  together  and  [142]  give  them  a  name  while 
we  were  seeking  affiliations  with  some  other  organ- 
ization. 

Q.  (By  Mr.  Royster) :  What  other  kind  of 
organization  ? 

A.     Some  other  union,  to  be  explicit. 

Q.  Now,  Mr.  Smith,  were  you  in  Mr.  Railey's 
office  on  July  30?  A.     I  was. 

Q.     And  what  took  place  there? 

A.  We  were  called  in  at  approximately  two 
o'clock,  and  there  we  were  confronted  by  Mr.  Railev, 
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Mr.  Altman  and  five  members,  I  believe,   of  the 

Warehouse  Union. 

Q.  By  "five  members"  you  mean  other  em- 
ployees ? 

A.  No,  pardon  me.  Five  officials.  And  at  that 
time  Mr.  Railey  told  us  that  he  had  been  notified 
by  the  union  that  we  were  no  longer  in  good  stand- 
ing, and  he  would  have  to  suspend  us  until  such 
time  as  we  are  in  good  standing  with  the  CIO. 

Q.  When  you  say  "us"  are  you  referring  to 
the A.     Five  stewards. 

Q.  Five  stewards.  Did  you  have  any  conversa- 
tion with  any  of  the  ILWU  representatives  in  Mr, 
Railey 's  presence?  A.     Not  at  all. 

Mr.  Edises :     Did  he  fix  the  date  of  this  ? 

Mr.  Royster:     July  30,  2 :00  p.m. 

Q.  (By  Mr.  Royster):  Did  Mr.  Railey  tell 
you  why  you  were  [143]  suspended  from  the  ILWU  ? 

Mr.  Hecht:  That  has  been  asked  and  answered, 
I  think. 

Trial  Examiner  Ruckel:  Do  you  have  an  objec- 
tion? 

Mr.  Hecht :     No.    Pardon  me. 

Mr.  Edises:     I  don't  think  that  has. 

A.  Nothing  outside  of  the  fact  that  we  were  not 
in  good  standing  with  the  union. 

Q.  (By  Mr.  Royster) :  You  attended  the  meet- 
ing of  employees  on  the  afternoon  of  July  30,  did 
you  not?  A.     I  did. 

Q.  Have  you  made  any  attempt  to  secure  re- 
instatement ? 
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A.  On  August  17  I  returned  to  the  plant  accom- 
panied by  the — in  the  company  of  the  nine — eight 
other  members  that  were  suspended,  and  asked  for 
reinstatement. 

Q.  And  did  you  ask  that  reinstatement  of  Mr. 
Altman  and  Mr.  Wood? 

A.  Mr.  Sherman  was  our  spokesman  and  he 
asked  Mr.  Wood. 

Q.     And  what  answer  were  you  given? 

A.  It  was  impossible  for  them  to  put  us  back 
to  work. 

Mr.  Royster:     I  believe  that  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Rowell:     I  have  nothing. 

Trial  Examiner  Ruckel:     For  the  respondent? 

Mr.  Hecht:     Yes,  Mr.  Examiner. 

Cross  Examination 
By  Mr.  Hecht: 

Q.  Mr.  Smith,  I  think  you  testified  that  you 
have  been  a  steward,  and  also  held  another  position. 
I  don't  recall — what  was  your  other  position? 

A.     On  the  executive  board  of  the  union. 

Q.  On  the  executive  board.  Do  you  have  knowl- 
edge of  a  certain  contract  dated  July  9,  1941,  be- 
tween the  respondent  and  the  ILWU? 

A.     I  have. 

Mr.  Rowell :  Well,  I  make  the  same  objection  to 
this  contemplated  line. 

Mr.  Hecht:     He  has  answered  the  question. 

Mr.  Rowell:     Well 

The  Witness:     I  am  sorrv. 
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Trial  Examiner  Ruckel :     The  answer  may  stand. 

Mr.  Rowell:  Well,  I  will  make  an  objection  to 
the  next  question. 

Q.  (By  Mr.  Hecht)  :  Do  you  know,  Mr.  Smith, 
that  under  Se<^tion  3  of  the  contract  you  cannot 
work  for  the  respondent  unless  you  are  in  good 
standing  with  the  ILWU? 

Mr.  Rowell:  The  same  objection  as  to  the  previ- 
ous question  of  a  previous  witness. 

Trial  Examiner  Ruckel:  I  will  allow  it  this 
time,  but  I  think  we  can  assume  that  the  employee 
has  knowledge  of  it.  Even  so,  as  I  pointed  out,  it 
is  immaterial.  [145] 

Mr.  Rowell:  Well,  now,  are  you  going  to  ask 
this  question  of  every  witness  that  goes  on  the 
stand  ? 

Mr.  Hecht:     I  certainly  am,  Mr.  Rowell. 

Mr.  Tobriner:  Did  I  understand  the  Trial  Ex- 
aminer now  to  rule  that  it  was  admissible? 

Trial  Examiner  Ruckel :     I  said  he  might  answer. 

Mr.  Tobriner:  I  understand  the  ruling  previ- 
ously was  to  the  contrary. 

Trial  Examiner  Ruckel:  Well,  to  be  consistent, 
I  should  not  have  him  answer,  but  counsel  for  the 
company  is  very  interested  in  it,  and  I  thought  that 
maybe  he  might  cease  and  desist  in  asking  further 
witnesses  if  I  let  him  ask  this  witness. 

Mr.  Hecht:  I  won't  ask  it  of  other  witnesses  if 
I  can  get  a  stipulation,  Mr.  Examiner,  that  the  con- 
tract binds  and  applies  to  all  the  complainants 
whether  they  had  knowledge  of  it  or  not. 
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Mr.  Tobriner:  Well,  the  contract  speaks  for 
itself,  Mr.  Hecht.    Aren't  you  belaboring  a  legalism? 

Mr.  Hecht:     No,  I  don't  think  so. 

Mr.  Edises:  Well,  Mr.  Edises,  I  feel  that  the 
stipulation  that  counsel  for  the  company  is  asking 
for  is  one  that  asks  for  a  legal  conclusion,  and  it 
would  be,  perhaps,  a  little  broad  for  that  reason. 
If  I  could  suggest  that  there  be  a  much  less  sweep- 
ing stipulation  to  the  effect  [146]  that  the  witnesses 
knew  there  was  a  clause  in  the  contract  providing 
that  only  members  of  the  ILWU  in  good  standing 
could  be  employed  at  the  plant,  I  think  that  they 
all  did  that,  and  certainly  there  could  be  no  preju- 
dice to  anybody  from  any  such  stipulation. 

Mr.  Royster :     I  don't  see  anything  wrong  with  it. 

Mr.  Hecht:  I  would  be  agreeable  to  such  a 
stipulation. 

Mr.  Tobriner:  We  don't  see  any  materiality  to 
it.  Suppose  they  did  know  there  was  a  clause,  how 
does  that  affect  this  case? 

Trial  Examiner  Ruckel:  Stipulate  to  it  anyway 
and  make  your  reservation  as  to  its  materiality. 

Mr.  Royster:  I  would  have  to  make  a  reserva- 
tion with  respect  to  one  of  the  alleged  8  (3's),  that 
is.  Rose  Gilbert.  With  the  exception  of  her  I  would 
stipulate. 

Mr.  Hecht:     That  is  agreeable,  Mr.  Royster. 

Trial  Examiner  Ruckel:  Well  state  the  stipula- 
tion, then. 

Mr.  Edises:  Would  you  read  what  I  proposed 
there  1 


N.  L.  R.  B.  et  al  293 

(Testimony  of  Harry  A.  Smith.) 

(The  stipulation  referred  to  was  read  by  the 
reporter.) 

Trial  Examiner  Ruckel:  May  we  have  that 
stipulation  then,  with  the  exception  of  this  young 
lady? 

Mr.  Hecht :     Certainly,  that  is  agreeable  with  me. 

Mr.  Edises :     It  is  agreeable  with  me. 

Mr.  Eoyster:  The  Board  will  stipulate  except 
as  to  [147]  Rose  Gilbert  Schneider. 

Mr.  Tobriner:  Our  position  is,  sir,  that  this  is 
immaterial,  and  that  we  think  the  original  rulings 
of  the  Trial  Examiner  were  proper,  and  conse- 
quently we  don't  feel  free  from  any  standpoint  of 
our  clients  to  make  any  such  stipulation.  In  other 
words,  we  feel  that  it  is  not  up  to  us  to  take  the 
burden  of  that  stipulation. 

Trial  Examiner  Ruckel:  I  don't  see  why  the 
previous  ruling  of  the  Trial  Examiner — you  could 
make  a  reservation  as  to  its  materiality.  If  it  is  a 
fact,  let's  get  the  fact  and  I  will  make  the  disposi- 
tion of  its  materiality. 

Mr.  Tobriner:  I  don't  know  it  is  a  fact  as  far 
as  these  witnesses  are  concerned.  I  wouldn't  as- 
sume the  responsibility  of  speaking  for  them.  I 
don't  think  it  makes  a  bit  of  difference,  and  I  think 
that  Mr.  Hecht 's  position  is  utterly  unsound.  If 
he  is  going  to  persist  in  it,  then  let  him  persist  in  it 
as  far  as  I  am  concerned. 

Trial  Examiner  Ruckel :  Well,  there  is  no  stipu- 
lation. I  will  let  the  witness  answer  this  question. 
I  can't  say  what  I  will  do  with  future  witnesses, 
but  I  am  firmly  of  the  opinion  that  it  makes  no 
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difference  whether  they  knew  it  or  not.    They  were 

all  under  the  contract,  at  least  as  to  its  provisions. 

Mr.  Hecht:  Let  me  state  this:  It  seems  to  me 
that  this  attempt  at  reinstatement,  at  seeking  em- 
ployment again  [148]  at  the  plant  is  a  pure  sham  in 
view  of  the  fact  that  all  of  these  people  knew,  at 
least  the  ones  that  were  stewards  who  had  been 
members  of  the  executive  committee,  that  it  was  a 
mere  gesture  to  go  into  ask  Railey  or  Altman  for 
reinstatement  in  view  of  a  contract  they  knew 
existed. 

Mr.  Rowell:  Well,  do  you  maintain  that  these 
people  were,  as  a  matter  of  fact,  not  in  good  stand- 
ing in  the  union? 

Mr.  Hecht:  I  don't  maintain  that  they  knew 
they  were  not  in  good  standing. 

Mr.  Rowell:  They  don't  know  it  at  the  present 
time.    We  maintain  they  are  still  in  good  standing. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:  Now,  let's  proceed  with 
this  witness  and  ask  him,  if  you  want,  if  he  knew 
of  this  provision  of  the  contract. 

Mr.  Hecht :     All  right. 

Q.  (By  Mr.  Hecht)  :  Mr.  Smith,  let  me  show 
you  this  contract,  which  is  Board's  Exhibit  No.  7, 
and  will  you  look  at  Section  3. 

Mr.  Tobriner:  Our  objections,  I  take  it,  will  run 
to  this  whole  line  of  questioning? 

Trial  Examiner  Ruckel:  Yes.  There  is  only 
one  question  yet.  We  are  still  having  trouble  with 
that.  [149] 
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A.  (Examining  document)  :  May  I  answer  that 
with  a  "Yes"  or  "No",  or  can  I  qualify  my  state- 
ment ? 

Trial  Examiner  Ruckel :  You  can  qualify  your 
statement. 

Mr.  Hecht:     Surely. 

The  Witness:  I  will  answer  that  I  am  perfectly 
aware  of  that  statement  in  there,  but  I  will  ques- 
tion what  is  meant  by  "good  standing." 

Q.  (By  Mr.  Hecht)  :  That  is  perfectly  all  right 
with  me,  Mr.  Smith.  However,  on  August  17,  1945, 
when  you  applied  for  re-employment  you  knew  such 
a  clause  existed  in  this  contract? 

A.     Certainly. 

Mr.  Hecht:     That  is  all. 

Q.  (By  Mr.  Edises)  :  Mr.  Smith,  counsel  asked 
you  to  state  the  purposes  of  the  Employees  Wel- 
fare Association,   and  you  answered. 

Now%  I  would  like  to  ask  you  whether  there  was 
any  purpose  connected  with  this  word  "welfare"? 

A.  To  answer  that  I  would  say  directly  that  our 
union  affairs  were  very  closely  related  to  the  wel- 
fare of  the  people  in  the  plant,  and  I  think  it  can 
be  so  construed. 

Q.  And  did  you  state  that  at  this  meeting  on 
July  26? 

A.  I  had  nothing  to  say,  I  believe,  at  that  meet- 
ing. 

Q.  So  that  what  you  are  stating  now  is  simply 
your  opinion,  is  that  right.  [150] 

A.     My  opinion. 
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Q.  Did  anybody  say  anything  about  "v/elfare" 
at  this  meeting? 

A.  There  was  discussion  regarding  what  to  call 
the  group,  and  that  was  decided  on.  Just  exactly 
what  was  said  I  do  not  recall.    It  was  some  time  ago. 

Q.  Were  you  present  when  the  employees  walked 
out  at  noon  on  July  31 1  A.     No. 

Q.     You  were  not  present?  A.     No. 

Q.  Did  you  participate  in  any  meetings  during 
the  walkout,  any  meetings  of  the  employees'? 

A.     Yes,  I  attended  them  all. 

Q.     You  attended  them  all?  A.     Yes. 

Q,     And  did  you  participate  in  them? 

A.  Very  little,  because  I  felt  that  it  was  not  my 
place  to  participate  as  the  rest  of  the  employees 
were  voting  on  regarding  whether  they  would  back 
up  these  stewards  or  not. 

Q.     Did  you  vote  yourself? 

A.     I  certainly  did  not. 

Mr.  Edises:     That  is  all. 

Mr.  Hecht:  Just  one  question,  Mr.  Smith,  that 
I  forgot  [151]  to  ask  you. 

Q.  (By  Mr.  Hecht)  :  Do  you  recall  whether 
there  were  any  minutes  made  of  the  action  taken  at 
the  meeting  of  July  26?  A.     I  do  not  recall. 

Q.     Did  you  attend  the  meeting  of  July  30? 

A.     I  did. 

Q.  Do  you  recall  whether  any  mention  was  made 
of  such  minutes  at  the  meeting  of  July  30? 

A.     I  do  not  recall. 
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Mr.  Heclit :     Thank  you.    That  is  all. 
Mr.  Royster:     No  further  questions. 
Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

You  have  no  other  witnesses  here  that  you  are 
anxious  to  call  this  evening? 

Mr.  Royster :     No,  none  that  I  must  call  this  eve- 
ning, Mr.  Examiner. 

Trial   Examiner   Ruckel:     We   will   recess   until 
9 :30  tomorrow  morning. 

(Whereupon,  at  4:45  p.m.  an  adjournment 
was  taken  to  Wednesday,  February  6,  1946,  at 
9:30  a.m.)   [152] 


[Title  of  Board  and  Cause.] 

Wednesday,   February  6,  1946. 

Pursuant    to    adjournment,    the     above-entitled 
matter  came  on  for  hearing  at  9 :30  a.m.  [153] 

PROCEEDINGS 

Trial  Examiner  Ruckel :     The  hearing  will  be  in 
order,  please. 

Mr.    Royster:     Call    Mr.    Albert    Zulaica,    Mr. 

Examiner. 

ALBERT  ZULAICA, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Royster: 

Q.    Will  you  state  your  name  and  address  for  the 
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record,  Mr.  Zulaica?  A.     Albert  Zulaica. 

The  Reporter:  Will  you  spell  your  last  name, 
please  ? 

The  Witness :     Z-u-1-a-i-c-a.    2419-A  Tenth  street. 

Q.  (By  Mr.  Royster)  :     What  city? 

A.  Berkeley. 

Q.  What  is  your  occupation,  Mr.  Zulaica? 

A.  Well,  I  was  a  leaderman  there  at  the  plant. 

Q.  Your  occupation  now? 

A.  Well,  I  am  not  working  right  now. 

Q.  And  you  were  employed  by  the  respondent? 

A.  Yes,  I  was. 

Q.  And  for  what  period  of  time  were  you  em- 
ployed ? 

A.  From  February  20,  1928,  to  September  1, 
1945. 

Q.  Were  you  a  member  of  the  CIO  union  there  ? 

A.  Yes,  I  was. 

Q.  And  for  how  long  were  you  a  member? 

A.  Well,  ever  since  they  have  been  in  control  of 
the  plant. 

Q.  And  in  what  department  were  you  employed? 

A.  The  Toilet  Department. 

Q.  Do  you  know  an  ILWU  representative  by 
the  name  of  Gonick,  Lewis  Gonick? 

A.  Yes,  I  do. 

Q.  Do  you  know  Ed  Bopp? 

A.  Yes,  I  do. 

Q.  Who  is  Ed  Bopp? 

A.  Well,  he  is  present  right  now.    I  think  he  is 
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a  leaderman  there  right  now  on  the  framing  de- 
partment. 

Q.  As  far  as  you  know,  did  he  hold  any  office 
in  ILWU?  A.     He  is  now. 

Q.     What  is  that? 

A.     He  was  not  at  the  time. 

Q.     Well,  what  is  he  now? 

A.     He  is  a  steward,  I  believe. 

Q.  Now,  on  jTily  30,  1945,  do  you  know  whether 
or  not  he  held  anj'^  office  in  the  ILWU  ? 

A.    Well,  he  was  appointed  that  day. 

Q.     Appointed  what?  A.    A  steward. 

Q.  On  July  30,  1945,  did  you  have  a  conversa- 
tion with  Mr.  [157]  Gonick  and  Mr.  Bopp? 

A.  Well,  it  was  not  really  a  conversation.  They 
came  over  to  me,  and  Mr.  Gonick  pointed  to  Bopp, 
he  says,  "This  is  your  new  steward,"  and  handed 
me  a  leaflet,  you  know,  a  warning  leaflet.  He 
says 

Q.  (Interposing)  Well,  now%  just  a  moment, 
Mr.  Zulaica.  You  say  that  a  leaflet  was  handed 
to  you. 

I  show  you  Board's  Exhibit  4.  Is  that  the  leaflet 
you  have  referred  to? 

A.     (Examining  document)     Yes,  it  is. 

Q.     And  where  did  this  occurrence  take  place? 

A.  In  the  Toilet  Department,  right  on  the  floor 
there. 

Q.     And  about  what  time  of  the  day  was  it? 

A.     Oh,    it    must    have    been    about,    oh,    about 
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twenty-five  minutes  to  three  or  twenty  minutes  to 

three. 

Q.     In  the  afternoon  ?  A.     In  the  afternoon. 

Q.  And  was  there  anything  said  to  you  when 
this  leaflet  was  handed  to  you? 

A.  Yes,  Mr.  Gonick  says — handed  me  that  leaf- 
let and  he  says,  "I  wouldn't  go  to  the  meeting  if  I 
were  you,"  he  says,  "because  you  know  you  will  lose 
your  job." 

Q.  Now,  was  there  anyone  else  present  when 
Mr.  Goni<3k  made  that  remark  other  than  Mr.  Bopp 
and  you? 

A.     No,  there  wasn't,  that  is  right.  [158] 

Q.  You  attended  a  meeting  on  the  afternoon  of 
July  30,  1945?  A.     Yes,  I  did. 

Q.    Was  Charles  Grube  at  that  meeting? 

A.     Yes,  he  was. 

Q.     Did  you  join  the  A  F  of  L,  Mr.  Zulaica? 

A.     Yes,  I  did. 

Q.     Did  you  have  an  A  F  of  L  button? 

A.     I  did. 

Q.    And  did  you  wear  it?  A.     Yes. 

Q.     Did  you  wear  it  at  work?  A.     I  did. 

Q.     And  where  did  you  wear  it? 

A.     Right  in  front  of  my  overalls. 

Q.  Did  you  talk  to  other  employees  about  union 
matters  ? 

A.  Well,  it  is  not  that  I  talked  to  them.  Most 
of  them  came  to  me  asking  me  questions,  and  I  gave 
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them  my  idea  of  what  I  thought  would  be  the  right 

thing  to  do. 

Q.     And  what  was  that  idea? 

A.     Well,  I  thought  that  it  would  be  a  good  thing 
to  pull  away  from  the  CIO. 

Q.    And  you  expressed  that  opinion  to  other  em- 
ployees? A.     Yes,  I  did. 

Q.     Now,   did  you  work   the   month  of  August, 
from  August  3  on?  [159] 

A.     Yes,  I  did,  I  work  all  the  month  of  August. 

Q.     Did  you  work  the  month  of  June  1945? 

A.     Yes,  I  did. 

Q.     Did  you  work  the  month  of  July  1945? 

A.     I  did. 

Q.     Now,  during  the  month  of  June  did  you  see 
any  ILWU  representatives  in  the  plant? 

A.     Very  seldom. 

Mr.  Edises:     Now,  just  a  moment. 

Mr.  Hecht:     Incompetent,  irrelevant,  and  imma- 
terial. 

Mr.  Edises:     I  object  to  that. 

Trial  Examiner  Ruekel:     During  the  month  of 
Jime? 

Mr.  Royster:     Yes. 

Trial  Examiner  Ruekel:     Did  he  see 

Mr.    Royster:     ILWU    representatives    in    the 
plant  ? 

Trial  Examiner  Ruekel :     I  suppose  this  is  pre- 
liminary. 

Mr.  Edises :     It  is  immaterial  to  the  issues  of  the 
case. 
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Trial  Examiner  Ruckel :     Is  it  preliminary  ? 
Mr.  Royster:     It  is  preliminary. 
Trial  Examiner  Ruckel:     He  may  answer. 

Q.  (By  Mr.  Royster)  :  During  tlie  month  of 
July  1945  did  you  see  ILWU  representatives  in  the 
plant  ? 

A.     Very  seldom. 

Q.  During  the  month  of  August  1915  did  you 
see  them  in  the  [160]  plant  1 

A.     Quite  often. 

Q.     Can  you  name  those  that  you  saw? 

A.     Well,  the  first  day 

Q.  I  am  not  speaking  particularly  about  spe- 
cific dates  at  the  moment,  but  if  you  will  name  those 
you  saw  during  that  month. 

A.  Well,  I  saw  the  President,  Lynden,  and 
Lynch  and  Gonick,  Duarte,  and  Mr. — I  don't  know 
how  to  say  that  name — Gleichman.  I  don't  know 
how 

Q.  Gleichman.  And  how  frequently  did  you  see 
these  representatives  ? 

A.  Well,  they  were  there  most  every  day  in  the 
month  of  August. 

Mr.  Hecht:  Pardon  me.  Just  a  moment,  Mr. 
Royster. 

Do  you  intend  to  tie  this  conversation  up  of  Ed 
Bopp  and  Duarte  with  Mr.  Zulaica  so  as  to  bring 
it  home  to  the  company,  or  is  that  going  to  remain 
as  it  is? 

Mr.  Royster:     No  more  of  that  at  present. 
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Trial  Examiner  Ruckel :  What  is  the  purpose  of 
this  testimony'? 

Mr.  Royster:  The  purpose  of  the  testimony  is 
to  show  the — are  you  speaking  now  of  the  conver- 
sation with  Bopp  and 

Trial  Examiner  Ruckel :  No,  the  fact  there  were 
representatives  [161]  there  in  August  which  were 
not  there  in  July  and  June. 

Mr.  Royster :  I  am  going  to  show  that  the  ILWU 
conducted  a  campaign  in  the  respondent's  plant 
during  the  month  of  August,  that  it  appears  to  be 
a  campaign  I  think  will  be  apparent  from  the  fact 
that  they  were  there  almost  daily  during  the  month 
of  August,  while  in  June  and  July  they  were  not. 
The  contrast  will  come  when  I  will  show  that  A.F. 
of  L.  representatives  were  not  permitted  to  go 
through  the  plant  as  the  ILWU  representatives 
were.  I  think  it  is  pertinent  for  that  purpose  and 
in  support  of  one  of  the  allegations  in  the  com- 
plaint. 

Trial  Examiner  Ruckel:  Go  ahead. 
Mr.  Hecht:  Mr.  Examiner,  may  I  reserve  a 
motion  to  strike  the  first  part  of  the  testimony  re- 
ferring to  the  conversation  had  between  Mr.  Zu- 
laica  and  Mr.  Ed  Bopp  and  Mr.  Duarte  inasmuch 
as  there  is  nothing  there  concerning  the  respondent, 
Mr.  Bopp  not  being  any  kind  of  an  executive  officer 
of  the  respondent,  or  in  any  way  connected  with 
respondent  other  than  as  an  employee  of  the  com- 
pany. 

Trial  Examiner  Ruckel :     Well,  it  is  obvious  that 
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those  statements,  without  being  tied  up  with  other 

evidence,  do  not  bind  the  respondent. 

Mr.  Royster:  It  is  all  part  of  the  same  pattern, 
however,  Mr.  Examiner.  It  happens  to  be  a  spe- 
cific instance  of  [162]  campaigning. 

Mr.  Edises :  I  submit  he  has  not  shown  any  cam- 
paigning on  the  part  of  those  people  at  all.  So  far 
as  the  record  shows  those  people  were  there,  as  they 
had  the  right  to  be  under  the  contract  which  made 
them  bargaining  representatives  for  the  employees. 

Trial  Examiner  Ruckel :  Mr.  Hecht  is  referring, 
and  so  was  I,  to  the  statements  made  by  the  Stew- 
ards with  respect  to  attendance  at  a  meeting,  wasn't 
it? 

Mr.  Hecht :  Yes.  In  other  words,  the  respondent 
is  not  being  charged  with  deterring  Mr.  Zulaica 
from  attending  the  meetings,  so  it  has  no  bearing 
of  materiality  here. 

Mr.  Royster:  I  don't  agree  it  has  no  bearing  of 
materiality,  but  I  will  agree  we  don't  expect  by 
that  testimony  to  show  the  respondent  discourged 
the  employees  from  attending  this  meeting. 

Mr.  Hecht:  In  other  words,  it  is  part  of  your 
pattern  of  campaigning,  Mr.  Royster? 

Mr.  Royster:     Yes,  sir. 

Mr.  Hecht:     And  for  that  purpose  only? 

Mr.  Royster:     Yes,  sir. 

Mr.  Hecht:  Then  I  withdraw  my  motion,  Mr. 
Examiner. 

Q.     (By  Mr.  Royster)  :     Now,  you  have  named 
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ILWU  representatives  who  appeared  at  the  plant 

almost  daily  during  the  month  of  August.  [163] 

A.     Yes. 

Q.  Now,  what  were  they  doing  in  the  plant,  if, 
you  know? 

A.  Well,  I  didn't  see  them  do  anything.  When 
I  happened  to  see  them  they  were  just  walking 
around. 

Q.     Just  walking  through  the  plant! 

A.     That  is  right. 

Q.     Now,  do  you  know  Charles  Leacock? 

A.     Yes,  I  do. 

Q.  And  you  have  testified  that  you  know  Hack 
Gleichman?  A.     That  is  right. 

Q.     Who  is  Charles  Leacock? 

A.     Well,  he  is  another  Steward  at  the  plant. 

Q.  Did  you  have  a  conversation  with  Leacock 
and  Gleichman  on  August  11,  1945? 

A.     Yes,  I  did. 

Q.     Now,  where  did  this  conversation  take  place? 

A.     Right  there  in  the  Toilet  Department. 

Q.     And  do  you  recall  what  time  of  day  it  was? 

A.  I  can't  be  exact,  but  it  must  have  been  about 
between  4 :30  and  5 :00  in  the  afternoon. 

Q.  Was  there  anyone  present  other  than  Lea- 
cock,  Gleichman,  and  yourself? 

A.  Well,  not  close  by,  but  the  w^hole  unit — by 
that  I  mean  there  were  three  machines  that  were 
rmming  at  the  time,  that  is  the  unit  that  I  am  in 
charge  of — and  they  all  saw  [164]  them  talk  to  me. 
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Q.     Who  is  the  foreman  in  that  department? 


A 

Q 

A 

Q 

A 

Q 

A 


Mr.  Mason. 

And  was  Mr.  Mason  present? 

No,  he  was  not. 

And  was  Mr.  Stanberry  present? 


No,  he  was  not. 


What  was  the  conversation? 
Well,  Leacoek  was  the  one  that  came  to  me 
first,  and  he  says  to  me 

Mr.  Edises:  Excuse  me.  I  am  a  little  bit  late 
with  an  objection,  but  the  foundation  laid  so  far 
shows  no  representative  of  the  respondent  to  have 
been  present,  and  I  take  it  that  any  conversation 
that  may  have  gone  on  between  Union  representa- 
tives or  between  subordinates  could  have  no  possible 
bearing  on  any  of  the  issues  in  the  case.  How  could 
it  possibly  be  attributable  to  the  respondent  or  bind 
the  respondent? 

Mr.  Royster:  Well,  now,  Mr.  Examiner,  if  the 
testimony  which  this  witness  is  about  to  give  relates 
solely  to  matters  of  campaigning,  even  then  I  con- 
tend that  it  is  admissible  under  the  issues  as  drawn 
here. 

Mr.  Hecht:  I  would  say  this  to  you,  Mr.  Roy- 
ster, that  I  would  be  perfectly  willing  to  stipulate 
that  both  sides  campaigned  and  distributed  pam- 
phlets. [165] 

Mr.  Royster:  But  if  it  should  develop  that  the 
conversation  which  the  witness  is  about  to  relate 
was  brought  to  the  attention  of  management,  then 
it  is  admissible  for  another  purpose,  and  so  I  ask 
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that  I  be  permitted  to  continue  with  my  examina- 
tion along  this  line. 

Trial  Examiner  Ruekel:  You  may  continue.  I 
will  entertain  a  motion  to  strike. 

Mr.  Hecht:     All  right. 

Q.  (By  Mr.  Royster) :  Now,  what  was  the  con- 
versation, Mr.  Zulaica? 

A.  Leacock  was  the  one  that  came  to  me  tirst, 
and  these  are  the  exact  words  that  he  said,  I  will 
never  forget  them:  He  said,  "I  have  absolute  proof 
that  you  have  been  intimidating  people  and  passing 
out  leaflets,"  he  said.  And  my  answer  to  that 
was 

Mr.  Edises:     What  was  that?   I  can't  hear  you. 

The  Witness:  He  said  to  me  that  he  had  abso- 
lute proof  that  I  was  intimidating  people  and  pass- 
ing out  leaflets,  and  my  answer  was  that  he  was 
crazy,  that  I  had  the  i^roof  that  he  was  out  of  his 
mind,  that  I  could  prove  that  right  then  and  there. 
And  then  he  says,  "Well, — "  he  says,  "this  is  not 
the  place  or  the  time  to  present  the  ]^roof  that  I 
have  against  you,"  he  says,  "but  the  time  will 
come. ' ' 

And  at  that  time  Mr.  Gleichman — I  can't  say  that 
name  to  save  my  soul — Gleichman,  then  he  came, 
and  [166]  Leacock  pointed  to  me,  he  says,  "This 
is  the  man."  Then  Mr.  Gleichman  started  with — 
he  says,  "These  are  very  serious  charges  against  a 
fellow  in  your  position,"  he  says,  "because  you  have 
been  with  the  company  for  how  long,  did  you  say  ? ' ' 
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I  said,  ''17  years."   I  have  been  there  a  little  over 

17  years,  but  I  said  "17." 

He  said,  "Well,  there  you  are."  He  says,  "You 
have  nothing  to  gain  and  everything  to  lose  by 
listening  to  an  A.F.  of  L.  man  who  has  nothing  to 
offer  you,  only  promises  that  he  cannot  fulfill,"  and 
he  says,  ' '  On  the  other  hand,  you  have  what  the  CIO 
has  given  you,"  he  says,  "more  money,  better  work- 
ing conditions,  and  the  protection  of  a  strong  Inter- 
national. ' ' 

Then  he  says,  "I  think  you  fellows  have  been 
misled  by  Sherman,  Marshall,  and  Thompson,"  he 
says,  "Now,  take  Thompson,  for  instance,"  he  says, 
"do  you  remember  that  meeting  that  you  had  on 
July  30?"  He  says,  "When  he  made  that  long 
speech."  I  said,  "Yes."  He  says,  "Well,  do  you 
know  what  he  did?"  I  said,  "No.  What  did  he 
do?"  He  says,  "Well,  right  after  he  spoke  he  went 
into  the  smokmg  room  and  as  soon  as  he  walked 
in  there  he  says,  'How  did  I  sound,  boys?  Pretty 
good,  huh?'  " 

He  says,  "That  is  not  the  kind  of  man  that  you 
want."  He  says,  "You  want  men  that  will  fight  for 
you,  not  boast  that  they  can  talk."  [167] 

Then  he  says 

Trial  Examiner  Ruckel  (interposing)  :  Can't  we 
cut  this  short? 

Mr.  Royster:  This  is  the  whole  conversation, 
Mr.  Examiner.   I  think  that  it  all  should  go  in. 

Mr.  Edises:     Mr.  Examiner,  it  is  certainly  very 


A^  L.  R.  B.  et  al  309 

(Testimony  of  Albert  Zulaica.) 
interesting,  but  it  doesn't  seem  to  me  to  have  any- 
thing to  do  with  mifair  labor  practices. 

Mr.  Royster:     Just  wait,  Mr.  Edises. 

Mr.  Edises :     Well,  all  right,  I  am  ready  to  wait. 

Trial  Examiner  Ruckel:  Can't  it  be  summarized 
by  saying  that  they  continued  to 

Mr.  Royster  (interposing)  :  I  think  he  has  about 
come  to  the  end  of  it. 

Trial  Examiner  Ruckel:  Can't  it  be  summarized 
by  saying  that  they  continued  to  try  to  persuade 
him  that  ihe  CIO  was  better  than  the  A.F.  of  L.  ? 
Wouldn't  that  summarize  what  he  tried  to  sa}^? 

The  Witness:     Yes,  that  is  what  he  tried  to  say. 

Do  you  want  me  to  continue,  Mr.  Examiner? 

Mr.  Tobriner:  Let  him  finish.  AYe  will  be 
through  in  just  a  second. 

Trial  Examiner  Ruckel:  If  there  is  something 
important  he  said  that  is  a  little  different  in  quality, 
all  right.  [168]  What  else  did  he  say? 

The  Witness:  Well,  he  says,  "I  think  that  you 
fellows  have  been  misled,"  he  says,  '' because  we  can 
throw  you  people  out  for  wearing  those  AF  of  L 
buttons."  I  said,  "Well,  you  can't  do  that."  I  said, 
"If  you  start  doing  that  you  will  have  to  throw  the 
majority  out  because  most  of  them  are  wearing  an 
AF  of  L  button." 

Trial  Examiner  Ruckel:     Most  of  them  what? 

The  Witness:  Most  of  them  were  wearing  AF 
of  L  buttons. 

Trial  Examiner  Ruckel:     In  the  plant? 

The  Witness:     In  the  plant,  yes. 
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Then  he  says,  "We  don't  have  to  do  that."  He 
says,  "We  can  pick  some  of  you  out,  throw  you  out 
and  claim  that  you  were  leaders,  and  that  will  scare 
the  rest  of  them."  And  I  said,  "Well,  we  don't 
scare  so  very  easy  as  all  that."  I  says,  "You  will 
have  to  throw  all  of  us  out  before  we  will  ever 
stop,"  I  said,  "because  most  everyone  here  is  fed 
up  with  the  CIO." 

Then  he  says  to  me,  "Are  you  an  enemy  of  the 
CIO?"  and  I  said,  "Xo,  I  am  not.  I  praise  the 
CIO,  they  have  a  very  good  policy,"  I  said,  "but 
it  is  the  officers  of  that  local  that  makes  it  so  hard 
for  us  to  get  along."  And  then  he  says,  "Then  you 
won't  change  your  mind?"  and  I  said,  "No,  abso- 
lutely not,  not  until  you  people  at  the  office  do  the 
[169]  right  thing  for  us." 

And  I  said,  "By  the  way,  I  got  work  to  do,"  and 
with  that  I  left  him. 

Mr.  Hecht :  Mr.  Examiner,  may  I  move  to  strike 
all  of  that  as  not  bearing  upon  the  issues  of  the 
case? 

Mr.  Royster:  I  propose  to  tie  it  up,  Mr.  Hecht, 
immediately  with  the  respondent. 

Trial  Examiner  Ruckel:  Motion  denied  at  the 
present  time. 

Mr.  Edises :     I  would  like  to  join  that  motion. 

Q.  (By  Mr.  Royster) :  Now,  did  you  report 
this  conversation  to  anyone? 

A.  I  couldn't  report  that  conversation  right  then 
because  there  were  no  officials  of  the  company  pres- 
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ent  at  the  time.    They  had  all  gone  home.    But  on 

Monday  morning  I  reported  it  to  Mr.  Mason. 

Q.     And  who  is  Mr.  Mason? 

A.     He  is  the  foreman  of  the  Toilet  Department. 

Q.  Well,  what  did  you  tell  Mr.  Mason'?  I  don't 
want  you  to  necessarily  give  the  exact  words  of  what 
you  told  him,  but  what  portion  of  this  conversation, 
if  not  all  of  it,  did  you  report  to  Mr.  Mason  % 

A.  Well,  what  I  really  wanted  to  find  out  at  the 
time  was — like  I  said  to  Mr.  Mason,  that  I  wanted 
to  know  if  those  people  had  a  right  to  come  in  the 
plant  any  time  they  felt  [170]  like  it.  And  I  said, 
"I  would  like  to  have  you  talk  to  Stanberry,  or 
Altman,  and  find  out  what  it  is  all  about."  That 
is  all  I  said  to  Mason. 

Q.  Well,  did  you  have  any  further  conversation 
with  Mr.  Mason? 

A.  He  came  to  me  about  two  or  two  and  a  half 
hours  later,  and  he  told  me  that  he  had  spoken  to 
Mr.  Stanberry  and  that  Stanberry  said  that  the 
reason  we  were  having  so  much  trouble  was  because 
we  were  wearing  AF  of  L  buttons. 

Trial  Examiner  Ruckel:     Who  is  Stanberry? 

Mr.  Wood :     A  supervisor. 

Mr.  Royster:  Assistant  Superintendent,  accord- 
ing to  Mr.  Wood's  testimony. 

Q.  (By  Mr.  Royster)  :  Well,  did  you  have  any 
conversation  with  Mr.  Stanberry? 

A.  Well,  just  a  few  words.  I  think  it  was  in 
the  afternoon. 

Q.     Of  what  day? 
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A.     That  same  day,  that  Monday,  August  13. 

Q.     All  right. 

A.  He  was  coming  from  the  Seafoam  Depart- 
ment, and  he  was  in  kind  of  a  hurry,  and  I  asked 
him  if  I  could  have  a  word  with  him.  And  I  will 
say  this  much  for  him,  he  always  stopped  to  listen 
to  anyone  that  wants  to  talk  to  him  even  if  he  is 
in  a  hurry.  So  he  stopped.  Then  I  told  him,  I 
said,  [171]  "Did  Mason  talk  to  you?"  He  said, 
"Yes,"  he  says,  "and  I  think  all  your  trouble  is 
because  you  are  wearing  those  buttons.  If  you  take 
them  off  you  won't  have  that  trouble,  see.  You  can 
keep  that  in  your  heart  and  take  your  buttons  off. 
They  could  never  take  that  out  of  your  heart  if  you 
wanted  to  go  into  another  miion.''  And  he  just  went 

by. 

Q.  All  right.  Xow,  were  you  in  Mr.  Railey's 
office  on  September  1  ?  A.     Yes,  I  was. 

Mr.  Hecht :  May  I  renew  my  motion  to  strike 
all  of  that  testimony,  Mr.  Examiner  ? 

Mr.  Edises :  I  would  like  to  join  in  that  motion, 
Mr.  Examiner.  The  conversation,  in  the  tirst  jDlace 
none  of  the  alleged  threats  which  were  attributed 
to  Mr.  Grieichman  have  in  any  way  been  brought 
home  to  the  company.  There  is  a  statement  to  the 
effect  that  "The  trouble  that  you  people  are  in — ", 
referring  to  the  controversy  then  going  on  between 
the  CIO  and  AF  of  L,  "results  from  the  fact  that 
you  people  are  wearing  AF  of  L  buttons, ' '  but  there 
has  been  absolutely  no  contention  of  any  threat,  ex- 
press or  implied,  on  the  part  of  the  company.    I 
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would  like  to  point  out  that  at  that  time  a  petition 
had  been  filed  by  the  AF  of  L  Union  and  there  was 
a  pending  question  of  rexn-esentation. 

Mr.  Hecht :  In  addition,  may  I  say,  Mr.  Exam- 
iner, that  it  was  the  truth  that  Gleiehman  spoke, 
and  it  is  probably  [172]  the  truth  that  Gleiehman 
spoke  to  Mr.  Zulaiea  because  he  was  wearing  an 
AF  of  L  button. 

Trial  Examiner  Ruckel:  Well,  he  said  most  of 
those  in  the  ])lant  were  wearing  AF  of  L  buttons. 
It  may  stand. 

Mr.  Royster :  Now,  I  believe  I  had  posed  a  ques- 
tion to  the  witness  when  the  objection  came.  Sup- 
pose 1  repeat  it. 

Q.  (By  Mr.  Royster)  :  I  had  asked  the  witness 
if  he  was  in  Mr.  Railey's  office  on  September  1,  and 
I  believe  he  replied  in  the  affirmative. 

Is  that  correct  f  A.     Yes,  sir. 

Q.  Now,  will  you  tell  us  what  took  place,  or  first 
tell  me  who  was  in  Mr.  Railey's  office  besides  your- 
self, as  nearly  as  you  can  recall  i 

Mr.  Edises:     Did  he  fix  the  date  of  that*? 

Mr.  Royster:     That  was  on  September  1,  1945. 

A.  You  mean  the  ones  that  were  supposed  to  be 
suspended  that  day? 

Q.  (By  Mr.  Royster)  :  I  think  it  will  be  suffi- 
cient if  you  will  just  state  the  company  representa- 
tives who  were  there. 

A.  Oh,  Mr.  Railey,  Mr.  Wood,  Mr.  Altman,  Mr. 
Carter,  and  Mr.  Stanberry. 
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Q.  And  there  was,  as  I  understand  it,  a  number 
of  other  employees  there  ? 

A.     That  is  right.    There  were  18  of  us.  [173] 

Q.     Did  Mr.  Railey  say  anything  at  that  time  ? 

A.  Well,  he  did  say — spoke  two  or  three  differ- 
ent times. 

Q.     And  do  you  recall  what  he  said? 

A.  Well,  one  time,  I  remember  something  that 
stuck  to  my  mind,  that  he  said,  "You  must  re- 
member that  I  didn't  want  you  to  join  a  union  in 
the  first  place."  He  says,  "Now  you  have  your 
union,  you  have  to  pay  the  consequences." 

Q.     Well,  what  was  the  occasion  for 

Mr.  Hecht:     Just  a  moment. 

Mr.  Royster:     Yes. 

Mr.  Hecht:  I  move  to  strike  that.  Whatever 
Mr.  Railey 's  opinion  was  as  to  what  he  had  not 
wanted  them  to  do  has  nothing  to  do  with  the 
present  case. 

Mr.  Royster:  I  don't  know  whether  it  has  or 
not.  I  think  it  may  be  a  very  significant  remark, 
and  it  is  entitled  to  the  consideration  of  the  Board. 

Mr.  Hecht :  I  am  making  a  motion  to  strike,  Mr. 
Examiner. 

Trial  Examiner  Ruckel:     It  may  stand. 

Mr.  Royster:  What  was  your  ruling,  Mr.  Ex- 
aminer *? 

Trial  Examiner  Ruckel :     I  said,  ' '  It  may  stand. ' ' 

Q.     (By  Mr.   Royster) :     Now,  what  occasioned 
this  remark  of  Mr.  Railey 's*? 
Mr.  Edises:     I  object  to  that. 
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Mr.  Royster:     All  right.      I  will  withdraw  it. 

Q.  (By  Mr.  Royster) :  What  were  you  told 
when  you  first  came  [174]  into  Mr.  Railey's  office*? 

A.  Well,  no  one  in  particular  said  anything  to 
me. 

Q.    Well,  were  you  told  that  you  were  suspended  ? 

A.  Oh,  well,  the  foreman  was  the  one  that  went 
up  and  got  me  first,  told  me  that  I  was  wanted  in 
Mr.  Railey's  office,  and  then  when  we  got  down- 
stairs I  believe  it  was  Mr.  AVood — I  don't  recall 
exactly  whether  it  was  Mr.  Wood  or  Mr.  Railey 
who  read  that  letter. 

Q.     Now,  just  a  moment. 

A.     That  was  sent  by  the  CIO. 

Q.  Is  this  the  letter  that  was  read  to  you,  or 
that  is  a  photostat,  of  course,  but  is  it? 

A.     Yes,  I  have  one. 

Mr.  Royster:  I  ask  that  this  be  admitted  in 
evidence,  Mr.  Examiner,  as  Board's  Exhibit  10. 

Mr.  Hecht :     No  objection,  Mr.  Examiner. 

Trial  Examiner  Ruckel :  Has  other  counsel  seen 
it?    No  objection? 

Mr.  Edises:     No  objection. 

Trial  Examiner  Ruckel:  Board's  Exhibit  10 
will  be  received. 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  10  and  received 
in  evidence.) 

Q.     (By  Mr.  Royster) :     Your  testimony  is,  then, 
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that  Mr.  Wood  or  Mr.  Railey  read  this  letter  to 

you?  [175] 

A.     Yes,  sir. 

Q.     To  all  the  employees  assembled? 

A.     Yes,  that  is  right. 

Q.  Then  Mr.  Railey  made  another  remark  about 
which  you  have  testified?  A.     That  is  right. 

Q.  Was  there  any  other  conversation  in  the  pres- 
ence of  the  company  officials  which  you  now  recall? 

A.  Well,  most  everybody  tried  to  speak  at  the 
same  time,  the  officials  of  the  company  and  the  men, 
the  people  that  were  supposed  to  be  suspended,  so 
sometimes  you  just  couldn't  make  heads  or  tails  of 
what  was  going  on  because  somebody  was  talking  to 
somebody  else,  like  we  can  say  Mr.  Railey  was  an- 
swering a  question  to  one  and  Mr.  Altman  to  an- 
other and  so  forth  and  so  on. 

Q.  Did  you  hear  Mr.  Wood  make  an}'  state- 
ment at  this  meeting? 

A.  Yes,  he  did.  He  made  a  statement  saying 
— I  don't  recall  the  exact  words,  but  he  said  some- 
thing like,  "If  you  had  kept  this  about  the  A.  F.  of 
L.  quiet  this  wouldn't  have  happened  to  you,  see,'' 
I  think.  Well,  it  was  words  different,  but  I  just 
can't  recall  the  words,  though. 

Mr.  Hecht :  I  move  that  that  go  out.  It  is  too  in- 
substantial in  the  witness '  own  mind  to  have  the  Re- 
spondeiit  bound  by  that. 

Mr.  Royster:  The  witness  has  no  doubt  in  his 
mind  [176]  about  v/hat  was  said.  He  was  in  doubt  as 
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to  the  exact  words,  but  lie  simimarized  the  sense  of 

it.    I  certainly  o^jpose  your  motion. 

Trial  Examiner  Ruckel:     It  may  stand. 

Mr.  Royster:     That  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Edises:  I  would  like  to  move  to  strike  the 
witness'  testimony  with  regard  to  various  conver- 
sations that  he  has  related  on  the  ground  in  the  first 
X3lace  that  they  did  not  show  any  conduct  on  the  part 
of  the  Respondent  which  could  be  deemed  an  un- 
fair labor  practice.  It  is  quite  apparent  that  none 
of  these  statements  were  in  any  way  construable  as 
threats  or  intimidation.  It  is  quite  obvious  from 
the  content  of  the  conversation  that  they  all  had 
reference  to  the  demand  by  the  CIO  that  these  peo- 
ple be  dismissed,  and  the  Company's  view  that  un- 
der the  closed  shop  contract  they  were  required  to 
honor  that  request,  and  consequently  they  cannot 
be  advanced  by  the  Board  as  evidence  in  support  of 
any  alleged  8(1)  which  imjDlies  an  attempt  to  co- 
erce or  to  intimidate  rather  than  to,  as  here,  fol- 
low the  terms  of  what  is  conceded  to  be  a  valid 
and  existing  contract. 

For  that  reason,  I  move  to  strike  all  of  the  testi- 
mony of  this  witness  as  to  conversations  with  va- 
rious persons. 

Mr.  Hecht:  And,  Mr.  Examiner,  in  particular  I 
would  like  to  have  stricken  as  no  part  of  the  issues 
in  this  case  [177]  the  conversation  between  Gleich- 
man,  Duarte,  Bopp,  and  Mr.  Zulaica,  the  witness 
now  on  the  stand. 
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Trial  Examiner  Ruckel:  What  do  you  have  to 
say,  Mr.  Royster? 

Mr.  Royster:  Well,  Mr.  Examiner,  everything 
that  this  witness  testified  to  is  in  support  of  some 
one  of  the  portions  of  the  complaint.  His  conversa- 
tion with  Bopp  and  Gleichman  on  July  30  showing 
determination  on  the  part  of  the  ILWU  to  imj^ose 
some  sort  of  penalty  on  employees  who  attended 
this  meeting.  His  conversation  with  Gleichman  and 
Leacock  on  August  11  shows  in  the  mildest  sense 
of  a  conversation  they  were  campaigning.  Other 
evidence  yet  to  come  will  show  that  the  A.  F.  of  L. 
was  not  permitted  to  so  campaign.  Again,  there 
were  threats  against  this  man's  job  security  by  tBe 
ILWU.  The  report  was  made  to  the  company  of  the 
campaigning  that  was  being  conducted. 

Mr.  Hecht:  No  report  of  the  campaign  had 
been  made,  Mr.  Royster,  a  report  of  a  conversa- 
tion  

Mr.  Royster:  The  evidence  is  in,  I  suppose,  and 
speaks  very  clearly. 

Mr.  Hecht :  You  characterized  it  as  a  campaign ; 
it  was  a  conversation.  There  was  a  report  of  one 
conversation. 

Mr.  Royster:  It  was  a  conversation.  A  conver- 
sation can  be  construed  however  the  reader  wants 
to  construe  it. 

Mr.  Hecht:  Refresh  my  recollection.  What  was 
that  [178]  conversation? 

Mr.  Royster:  On  August  13,  Stanberry,  the  As- 
sistant Superintendent,  told  the  witness  that  his  dif- 


N.  L.  R.  B.  et  al  319 

(Testimony  of  Albert  Zulaica.) 
ficnlty  was  occasioned  by  wearing  the  A.  F.  of  L. 
])utton,  he  could  keep  it  in  his  heart  but  not  to  wear 
it  out  on  his  coat.  Pretty  much  the  same  thing  was 
told  him  by  his  foreman,  Mason.  Now,  we  come  to 
September  1.  The  man  is  advised  that  he  has  been 
laid  off.  Mr.  Railey  makes  a  remark,  *'I  didn't  want 
you  to  have  a  union  in  the  first  place ;  now  that  you 
have  got  it  you  can  take  the  consequences." 

Mr.  Edises:     That  was  not  quite  it. 

Mr.  Royster :  That  is  my  recollection  of  the  wit- 
ness' testimony, 

Mr.  Hecht:  Xo,  he  said,  "I  didn't  want  you  to 
have  a  union  in  the  first  X3lace,"  that  is  as  I  recall. 

Mr.  Royster:  '"Now  that  you  have  got  it  you 
can  take  the  consequences." 

Mr.  Edises:  He  didn't  say,  ''you  can  take  the 
consequences."  "These  are  the  consequences,"  or 
something  like  that. 

Mr.  Royster:  Mr.  Wood  said,  "If  you  had  not" 
— well,  my  memory  doesn't  run  with  sufficient  clar- 
ity to  just  what  Mr.  Wood  said.  I  will  have  to  have 
my  memory  refreshed  from  the  transcript,  what  Mr. 
Wood  is  alleged  to  have  said  on  this  occasion.  [179] 

Mr.  Edises:  He  said,  according  to  my  notes,  "If 
you  had  kept  this  A.  F.  of  L.  move  quiet " 

Mr.  Royster:     Yes. 

Mr.  Edises:  Apparently  he  said,  "Not  coming 
out  openly  this  w^ouldn't  have  happened  to  you." 

Mr.  Tobriner:  '"You  would  not  have  had  this 
trouble." 

Mr.  Royster:     I  think  that  is  very  significant. 
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Trial  Examiner  Ruckel:  What  is  the  signifi- 
cance ? 

Mr.  Royster:  The  significance  is  this:  that  at 
the  time  when  the  Company  is  putting  into  effect 
a  request  of  the  ILWU  to  discharge  these  em- 
ployees it  shows  almost  beyond  conjecture,  to  my 
way  of  viewing  the  evidence,  that  the  Company 
knew  the  reason  these  men  were  being  laid  off  was 
because  of  their  A.  F.  of  L.  activity.  Now,  there 
may  be  another  inference  to  be  drawn  there,  but 
my  mind  is  not  of  sufficient  fertility  to  see  what  it  is. 

Mr.  Edises:  Mr.  Examiner,  I  would  like  to  say 
that  everything  that  has  been  said  or  attributed  to 
the  Company  representatives  is  perfectly  consistent 
with  the  theory  of  the  case  that  we  frankly  admit. 
We  admit  that  everything  that  happened  here  was 
pursuant  to  the  contractual  relations  between  the 
Company  and  the  ILWU.  Yv"e  make  no  denial  of 
that.  The  ILWU  tells  the  employees,  "You  are  not 
in  good  standing  under  the  contract." 

Don't  forget  that  there  was  a  petition  for  [180] 
certification  filed  at  this  particular  time,  that  was 
part  of  the  representation  conflict  going  on  between 
the  parties.  The  Company  informs  the  employees 
that  their  suspension  is  the  result  of  the  fact  that 
there  is  a  closed  shop  contract  in  effect.  The  va- 
rious remarks  of  the  Company  representatives,  far 
from  shov/ing  any  desire  to  penalize  these  people, 
actually  to  my  mind  shows  a  desire  to  protect  them. 
It  in  effect  says,  "We  don't  want  to  do  this.  We 
are  doing  it  is  a  result  of  our  contractual  obliga- 
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tion,  and  we  regret  the  necessity.    If  this  move  of 
yours  had  not  come  out  openly,  perhaps  this  would 
not  have  taken  place." 

Now,  all  that  is  on  the  basis  of  the  accuracy  of 
this  witness'  testimony. 

Trial  Examiner  Ruckel :  Yes.  Well,  that  is  what 
w^e  are  discussing. 

Mr.  Edises:  But  it  seems  to  me  that  everything 
that  has  been  said  here  goes  to  the  legal  question 
in  the  case  rather  than  to  any  8(1).  In  other  words, 
was  the  contract  a  valid  contract,  and  were  the  ac- 
tions taken  pursuant  to  it,  or  were  they  not? 

Mr.  Royster:  It  is  not  the  question  in  the  case, 
Mr.  Edises,  whether  or  not  this  contract  is  valid. 

Trial  Examiner  Ruckel:  Let  me  say  that  this, 
while  it  was  offered  originally  as  8(1),  this  evi- 
dence doesn't  impress  me  particularly  as  consti- 
tuting interference  or  [181]  coercion  on  the  part  of 
the  respondent.  It  seems  to  me  that  the  more  im- 
portant effect  of  the  evidence  is — impinges  on  the 
factor  of  knowledge  of  the  Company  as  to  the  rea- 
sons for  these  employees  being  in  bad,  so  to  speak, 
with  the  contracting  union  as  evidence  of  the  Com- 
pany's motive  or  state  of  mind  at  the  time  it  sepa- 
rated them  from  the  payroll.  That  was  the  point 
that  counsel  for  the  Board  emphasized,  and  that  is 
the  point  that  I  am  interested  in.  I  am  interested 
in  the  standpoint  of  Company  knowledge  of  what 
was  going  on.  Now,  it  is  true  that  there  is  a  con- 
tract, but  the  whole  theory  of  the  Board's  case,  I 
think,  is  that  irrespective  of  a  contract  any  em- 
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ployee  at  any  time  has  the  right  to  join,  has  the 
right  to  agitate  for  any  other  labor  organization, 
that  if  that  were  not  the  case  that  there  would 
never  be  a  change  in  a  bargaining  representative, 
just  as  in  the  national  picture  there  would  never 
be  a  change  in  administration  if  one  were  not  free 
to  propagandize  for  some  other  party  or  for  some 
other  labor  organization.  That  doesn't  mean  that 
they  are  not  obligated  to  maintain  their  membership 
in  the  labor  organization  which  has  the  contract. 
It  only  means  that  they  are  privileged  to  express 
their  support  of  some  other  labor  organization  at 
the  same  time. 

Now,  the  respondent  comes  in,  if  he  separates 
the  man  from  the  payroll  because  he  has  failed  to 
maintain  his  dues,  or  failed  to  maintain  his  good 
standing,  we  will  say,  that,  [182]  as  I  understand 
the  cases,  is  all  right,  but  vrhile  he  doesn't  know, 
or  shouldn't,  isn't  in  possession  of  knowledge  which 
would  lead  him  to  knov\'  the  reason  why  he  was  not 
in  good  standing  was  that  he  was  advocating  some 
other  labor  organization,  or  had  voted  adversely 
to  the  contracting  union  in  the  previous  election, 
which  sometimes  happens.  The  theory  of  the  Board's 
cases,  I  think,  is  that  if  there  is  an  election  in  the 
plant  and  a  certain  union,  the  CIO  is  elected,  then 
the  CIO  cannot  go  around  and  under  the  guise  of 
a  closed  shop  contract  expel  from  work  in  the  plant 
employees  who  had  voted  for  the  A.  F.  of  L.  at  that 
election.  It  is  true  enough  the  CIO  becomes  a  rep- 
resentative of  all  of  the  employees  no  matter  how 
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they  voted  so  long  as  they  are  in  the  unit,  and  those 
employees,  if  there  is  a  closed  shop  contract,  have 
to  maintain  their  membership  in  good  standing  in 
the  CIO,  but  that  is  not  to  say  that  the  CIO  can  go 
around  and  expel  employees  who  voted  against  it  at 
the  election,  or  took  some  other  activity  on  behalf 
of  the  A.  F.  of  L.  at  some  future  time. 

Mr.  Edises:    Well,  Mr.  Examiner 

Trial  Examiner  Ruckel  (Interposing) :  Now,  the 
question  is:  What  did  the  Resi^ondent  come  to 
know?  If  it  believed  at  the  time  that  it  separated 
these  men  that  they  had  failed  to  maintain  their 
membership  in  good  standing,  but  didn't  know  the 
reason  for  it,  that  is  one  thing.  But  if  the  [183] 
Company  knew  the  reason  why  they  were  no  longei 
deemed  to  be  in  good  standing  was  that  they  had 
voiced  support  of  some  other  labor  organization, 
then  that  is  something  else,  and  that  would  be  the 
Board's  case. 

Mr.  Edises:  Well,  I  would  like- — 
Trial  Examiner  Ruckel  (Interposing) :  Now, 
this  testimony  from  the  Board's  point  of  view  bears 
on  that  situation,  that  is,  they  say  the  statement  of 
Mr.  Wood  and  others  indicate  that  they  knew  that 
the  reason  why  these  employees  were  in  bad  was 
that  they  were  advocating  some  other  labor  organi- 
zation, and  not  that  they  were  in  bad  standing  be- 
cause of  some 

Mr.  Hecht  (Interposing)  :  Mr.  Examiner,  may  I 
renew  the  motion  on  other  grounds'?  From  your 
statement  now  I  gather  there  was  certain  admin- 
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istration  made  by  the  Board,  the  National  Labor 
Relations  Board  which  is  a  direct  test  upon  this 
contract  to  which  this  Respondent  is  bound.  In 
other  words,  because  of  some  knowledge  the  re- 
spondent here  is  asked  to  violate  legal  rights  and 
not  to  perform  obligations  of  their  contract. 

I  submit  that  if  this  is  the  case  the  CIO  should 
be  on  trial  here,  or  in  some  other  tribunal,  not  this 
Respondent. 

So  I  move  to  strike,  because  all  of  this  proceeding 
is  directly  an  attack  on  this  contract. 

Trial  Examiner  Ruckel :  We  discussed  that  yes- 
terday. [184] 

Mr.  Hecht:  Yes,  but  I  want  to  lay  down  that 
legal  ground  for  the  purpose  of  the  record. 

Trial  Examiner  Ruckel:  Motion  denied.  And  so 
far  as  the  motion  on  this  witness'  testimony  is  con- 
cerned, that  is  denied  also. 

I  think  counsel  should  bear  in  mind  with  future 
witnesses  (and  let's  save  time  as  much  as  possible) 
that  the  testimony  of  this  type,  it  seems  to  me,  is 
important  only  if  it  makes  a  connection  with  the 
respondent's  knowledge,  unless  it  is  pretty  clearly 
8(1)  of  a  more  garden  variety. 

Mr.  Hecht:  May  I  say  also,  Mr.  Examiner,  as 
far  as  I  know,  that  the  parties  are  always  required 
to  exercise  their  legal  rights  regardless  of  their 

Mr.  Edises:  Mr.  Examiner,  I  would  like  to  ask 
for  a  point  of  clarification. 

Do  I  understand  the  Examiner's  position  as  to  the 
law  to  mean  that  if  an  employee  engages  in  union 
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activity  on  behalf  of  a  rival  organization  that  that 
clothes  him  with  an  immunity  from  any  discipline 
by  the  contracting  organization  for  any  cause  what- 
ever? For  example,  suiDpose  the  fact  should  be  that 
this  man  did  engage  in  pro-x\.  F.  of  L.  activity,  and 
that  the  most  salient  and  significant  form  of  that 
activity  was  engaging  in  an  illegal  wartime  strike 
in  violation  of  the  pledge  of  the  ILWU,  do  I  under- 
stand the  Examiner's  position  to  be  that  union  ac- 
tivity of  that  kind  [185]  would  put  the  man  beyond 
the  possibility  of  disciplinary  action  by  the  con- 
tracting union? 

Trial  Examiner  Ruckel:  I  said  nothing  of  the 
kind.  I  say  from  what  you  say  the  reasons  for  the 
discharge  may  have  been  that  he  engaged  in  an  ac- 
tivity which  the  contracting  union  has  specifically 
decided  not  to  tolerate  during  the  time  of  the  war, 
that  is  not  activity  on  behalf  of  some  other  labor 
organization.  My  remarks  to  the  privilege  of  the 
employer,  as  the  privilege  of  a  citizen  outside  the 
union,  is  to  engage  in  politics,  if  you  will,  so  long 
as  he  maintains  his  membership  in  tlie  contracting 
union.  I  said  nothing  about  any  intra-union  activity 
which  was  not  support  of  some  other  labor  organi- 
zation. 

Mr.  Edises:  Now,  my  question  was  assuming 
that  this  activity  of  engaging  in  this  strike  was  a 
form  of  activity  in  behalf  of  the  formation  of  an- 
other labor  organization.  The  facts  in  this  case 
v\411  show  that  that  is  true,  that  it  was  all  part  and 
parcel  of  this  anti-CIO  campaign,  but  the  facts  will 
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also  sliow  that  the  aspect  of  it  ^Yhich  the  CIO  re- 
garded as  culpable  was  not  their  interest  in  another 
organization  but  their  engaging  in  this  illegal  war- 
time strike.  And  the  question  I  am  asking  is  whether 
your  position  as  stated  Avould  indicate  that  that  kind 
of  activity  was  clothed  with  the  protection  of  the 
Act? 

Trial  Examiner  Ruckel:  There  is  nothing  in 
what  I  [186]  said  which  would  preclude  evidence  on 
that  point.  Then  the  question  becomes  more  diffi- 
cult, probably,  but  it  amounts  to  the  same  thing  be- 
cause you  are  saying  that  the  reason  was  not  for 
their  suspension,  activity  in  behalf  of  some  other 
organization,  which  led  to  their  suspension,  but 
the  calling  of  a  strike  which  the  union  had  guar- 
anteed would  not  be  permitted.  It  is  a  question  of 
fact,  which  was  the  motive  on  the  part  of  the  CIO, 
or  which  was  the  motive  on  the  part  of  the  CIO 
which  came  to  the  attention  of  the  respondent. 

Mr.  Hecht :  May  I  ask  the  Examiner  also  a  point 
here  for  clarification?  The  Board's  position,  then, 
as  a  matter  of  law,  is  that  if  the  Employer  knows 
that  the  contracting  union  has  a  bad  motive,  let  us 
put  it  that  way,  it  may  not  perform  the  contract 

Trial  Examiner  Ruckel  (Interposing)  :  That  has 
been  the  effect  of  our  cases.  I  cited  one  yesterday 
where  the  bad  motive  was  something  else,  where 
the  purported  motive  was  his  failure  to  maintain 
dues.  That  knowledge  was  right  on  the  table  in 
front  of  the  Employer.  He  knew  by  simply  add- 
ing two  and  two  together  that  the  Union's  claim  was 
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false,  and  that,  therefore,  the  other  reason  must 
have  been  the  one  that  activated  it.  But  I  said 
the  Board  has  never  held  there  was  any  obligation 
to  the  Company  to  go  behind  the  scenes  to  find  out 
or  to  investigate.  Where  he  has  it  thrown  up  in 
his  face,  so  that  he  knows  that  the  Union  is  disci- 
plining [187]  a  man  for  something  else,  then 

Mr.  Hecht  (Interposing) :  Going  further,  then, 
Mr.  Examiner,  the  Board's  position  is  that  a  con- 
tract then  becomes  invalid. 

Trial  Examiner  Ruckel :  That  is  not  my  position 
at  all.  It  has  never  been  the  Board's  position  that 
I  know  of. 

Mr.  Hecht:  If  that  is  not  the  Board's  position 
then  how  can  the  Employer  refuse  to  honor  the 
contract  ? 

Trial  Examiner  Ruckel:  Well,  let's  not  discuss 
this  any  further.  I  think  I  have  indicated  that  I 
think  this  testimony  is  material,  which  was  moved 
to  strike  on  the  point  of  company  knowledge,  al- 
though I  was  not  impressed  by  it  from  the  stand- 
point of  hostility  toward  either  of  the  labor  organi- 
zations. 

Are  there  any  further  questions  of  this  witness  *? 

Mr.  Hecht:     Yes,  sir,  Mr.  Examiner. 

Cross-Examination 
By  Mr.  Hecht: 

Q.     Mr.  Zulaica,  were  you  at  the  Green  Room, 
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158   Grand   Avenue,    Oakland,    California,   on   De- 
cember 17,  1945,  at  or  about  8 :30  P.M.  ? 

A.     Yes,  I  was. 

Q.     Wliat  is  the  Green  Room'? 

Mr.  Royster:  I  would  like  to  ask  counsel  what 
line  of  examination  this  is. 

Mr.  Hecht:  It  is  preliminary  like  some  of  your 
questions,  [188]  Mr.  Royster. 

Mr.  Tobriner:  I  would  also  like  to  object.  It  was 
not  covered  in  direct  examination  and,  therefore, 
is  not  subject  to  cross. 

Mr.  Hecht:     It  is  impeachment. 

Trial  Examiner  Ruckel :     You  may  answer. 

Q.  (By  Mr.  Hecht) :  What  is  the  Green  Room 
at  that  address,  Mr.  Zulaica? 

A.  Well,  I  can't  explain;  I  really  don't  know 
what  the  Green  Room  is.  I  know  it  is  a  room,  and 
that  is  all  I  can  tell  you  about  it. 

Q.     What  were  you  doing  in  there? 

A.     What  was  the  question? 

Q.     What  were  you  doing  there  1 

A.     We  went  up  there  for  a  trial. 

Q.     You  were  being  tried  by  the  ILWU  ? 

A.     That  is  right. 

Q.  And  during  the  proceedings  of  your  trial  you 
pleaded  guilty,  did  you  not? 

A.     We  were  practically  forced  to. 

Q.  Answer  the  question  and  you  can  explain 
later. 

A.     Well,  that  is  the  answer. 
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Q.     "Yes,"  is  it?  A.     "Yes,"  of  course. 

Q.     And  now  you  are  on  probation [189] 

Mr.  Tobriner :  Just  a  minute !  He  has  a  right  to 
explain  that,  counsel. 

Go  ahead. 

Mr.  Hecht:  We  are  not  bound  by  the  direct  or 
cross.   We  weren't  there,  Mr.  Examiner. 

Trial  Examiner  Kuckel:  That  is  correct.  I  still 
think  he  may  qualify  his  answer  if  there  is  a  quali- 
fication to  be  made. 

Did  you  want  to  say  something  further? 

The  Witness:     As  to  the  Green  Room? 

Trial  Examiner  Euekel:  No,  not  the  Green 
Room.  You  indicated  although  you  lolead  guilty  you 
didn't  mean  to,  or  want  to. 

The  Witness:     That  is  right. 

Trial  Examiner  Ruckel:     Finish  your  sentence. 

The  Witness:  Because  it  was  a  very  unfair 
thing,  it  was  a  very  unfair  trial. 

Trial  Examiner  Ruckel:  All  right.  We  didn't 
want  to  know  why  it  was  unfair.  That  was  your 
qualilication  of  your  answer. 

The  Witness:     That  is  right. 

Trial  Examiner  Ruckel:     Continue. 

Q.  (By  Mr.  Hecht)  :  And  you  pleaded  guilty 
to  violating  the  anti-strike  pledge  of  the  ILWU, 
did  you  not,  Mr.  Zulaica  ?  A.     Yes,  I  did.  [190] 

Mr.  Hecht :     That  is  all. 

Trial  Examiner  Ruckel:     Further  questions? 

Mr.  Edises :  I  w^ant  to  ask  him  a  couple  of  ques- 
tions. 
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Q.  (By  Mr.  Edises)  :  Mr.  Zulaica,  you  testi- 
fied that  3^011  saw  no  CIO  representatives  in  the 
plant  in  June  or  July.  I  would  like  to  ask  you: 
the  employees  of  Colgate-Palmolive-Peet  were  mem- 
bers of  tlie  CIO  at  that  time,  were  they  not? 

A.     That  is  right. 

Q.  And  you  had  certain  officers,  did  you  not,  who 
conducted  the  grievances  and  handled  the  other  ac- 
tivities on  behalf  of  the  employees,  did  you  not? 

A.     Yes,  sir. 

Q.     And  who  were  those  persons'? 

A.     You  mean  the  Stewards  at  the  time? 

Q.     You  had  Shop  Stewards,  did  you  not? 

A.     Stewards,  that  is  right. 

Q.  And  they  were  the  CIO  representatives  in 
the  i3lant,  were  they  not?  A.     Yes. 

Q.  And  during  the  month  of  August,  at  that 
time  the  Stewards  had  been  suspended,  had  they 
not?  A.     That  is  right. 

Q.  And  there  were  other  persons  appointed  in 
their  place,  were  there  not  ?  A.     Yes.  [191] 

Q.  And  the  affairs  at  that  time — Union  affairs — 
were  largely  conducted  by  officials  of  the  ILWU 
during  that  period,  were  they  not? 

A.     Yes,  sir. 

Q.  Did  you  during  the  month  of  August  engage 
in  activities  on  behalf  of  the  A.  F.  of  L.  among 
your  fellow  employees? 

A.  Well,  I  don't  know  whether  you  would  call 
it  that.  See,  like  I  stated  before,  I  didn't  ask  any- 
body.   They  came  to  me. 
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Q.     Uh-huh.  A.     And  that  is  my  opinion. 

Q.     That  the  employees  came  to  you? 

A.     Yes. 

Q.     On  the  job?  A.     That  is  right. 

Q.     And  did  quite  a  number 

A.  (Interposing)  :  It  so  happens  that  my  job 
gives  me — well,  I  can  say  the  freedom  of  walking 
around  the  department,  see. 

Q.     Yes. 

A.  And  whenever  I  pass  anybody  they  would 
call  me  and  ask  me  my  opinion. 

Q.  And  was  there  anything  secret  about  that, 
or  did  you  do  it  frankly  and  openly? 

A.     I  did  it  openly,  yes. 

Q.  You  did  it  openly  throughout  the  period  that 
we  are  [192]  speaking  of,  is  that  right? 

A.     That  is  right. 

Q.  And  did  you,  in  your  testimony,  intend  to 
convey  the  inference  that  Mr.  Stanberry  was  threat- 
ening you  in  some  way? 

A.     Well,  I  don't  know  just  how  to  take  that. 

Q.  I  mean,  did  you  gather,  was  his  attitude  such 
as  to  lead  you  to  believe  that  he  was  threatening 
you? 

Mr.  Royster:  I  will  object  to  that.  The  Witness 
has  testified  as  to  what  Mr.  Stanberry  said,  and  I 
believe  if  there  is  any  threat,  why,  it  must  be  im- 
plied from  those  words. 

Mr.  Edises:  I  submit  that  is  a  strange  doctrine, 
Mr.  Examiner. 

Trial  Examiner  Ruckel:     He  may  answer. 
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The  Witness:  Well,  I  don't  know  how  to  an- 
swer that  becanse  he  didn't — it  sounded  like  he  was 
threatening,  but  at  the  same  time  the  way  he  said 
it,  why,  it  could  have  been  put  that  way,  you  know, 
saying  that  he  might  have  been  threatening  because 
he  said,  "Well,  you  can  keep  it  quiet,"  or  '^keep 
it  in  your  heart;  take  the  button  off." 

Q.  (By  Mr.  Edises) :  Well,  was  it  your  under- 
standing, Mr.  Zulaica,  that  Mr.  Stanberry  himself 
was — well,  I  will  withdraw  that. 

Did  you  understand  that  Mr.  Stanberry  was  re- 
ferring to  [193]  what  the  Company  felt  it  had  to 
do  under  the  contract? 

Mr.  Tobriner:  Objection  on  the  ground  that  the 
understanding  of  this  witness  on  the  subtle  question 
which  is  asked  would  be  immaterial. 

Mr.  Edises:     Well,  Mr.  Examiner 

Trial  Examiner  Ruckel  (Interposing) :  Objec- 
tion sustained. 

Mr.  Edises:  I  would  like  to  point  out  that  here 
we  have  statements  which,  in  the  very  nature  of 
things,  have  got  to  be  interpreted. 

Trial  Examiner  Ruckel:  Well,  I  think  it  is  up 
to  the  Board  to  interpret  it,  though.  The  Board 
will  bear  in  mind  that  might  have  been  an  explana- 
tion of  the  statement. 

Q.  (By  Mr.  Edises)  :  Was  the  contract  with 
the  Union,  the  closed  shop  contract,  Mr.  Zulaica, 
was  that  mentioned  to  you,  was  that  set  forth  as  the 
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reason  for  the  Company's  action  when  you  were  told 

that  you  had  to  be  released? 

Mr.  Tobriner:  Objection  on  the  ground  the  ques- 
tion is  compound,  first  asking  whether  it  was  a 
closed  shop  contract,  and  secondly,  the  various  other 
questions  interrelated  so  the  witness  couldn't  an- 
swer it.   I  ask  counsel  to  please  reframe  it. 

Trial  Examiner  Ruckel:     Reframe  it. 

Mr.  Edises :     Well,  I  will  reframe  it. 

Q.  (By  Mr.  Edises)  :  Referring  to  the  conver- 
sation in  Mr.  [194]  Railey's  office  on  September  1, 
1945,  do  you  recall  that  you  testified  about  that? 

A.     Yes. 

Q.  Was  anything  said  about  the  Union  contract 
at  that  time?  A.     I  don't  recall. 

Q.     You  don't  recall?  A.     No. 

Q.  Didn't  anybody  ask  wliy  they  were  being  re- 
leased or  suspended?  A.     Yes. 

Q.     Who  asked? 

A.     Oh,  I  couldn't  mention  the  names? 

Q.     Did  you  hear  any  answers? 

A.  I  don't  remember  who  was  the  one  that  an- 
swered. 

Q.     Was  it  one  of  the  Company's  officers? 

A.     Yes. 

Q.     And  what  was  the  answer? 

A.  Now,  let's  see.  Repeat  that  question  again. 
Then  maybe  I  can  answer  it. 

Trial  Examiner  Ruckel :     What  did  he  say  ? 

The  "Witness:  I  believe  it  was  Mr.  Railey,  the 
one  that  answered  that. 
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Trial  Examiner  Ruckel:     What  did  lie  say? 

The  Witness :  He  said  that  he  didn  't  know.  He 
says,  [195]  "All  yon  have  to  do  is  jnst  look  at  this 
letter,'^  and  he  showed  it  to  us.  He  says,  "All  it  says 
there  that  you  are  not  in  good  standing." 

Q.     (By  Mr.  Edises)  :     He  showed  you  the  letter  ? 

A.     That  is  right. 

Trial  Examiner  Ruckel:  Referring'  to  Board's 
Exhibit  10. 

Mr.  Edises:     Yes. 

Q.  (By  Mr.  Edises) :  Did  you  participate  in 
the  stoppage  of  work  that  occurred  on  August  1, 
2,  and  3,  1945? 

A.  Well,  I  didn't  work  those  two  and  a  half 
days,  if  that  is  what  you  mean? 

Q.     You  did  not?  A.     I  did  not. 

Q.     You  didn't  work  for  two  and  a  half  days? 

A.     That  is  right. 

Q.  You  stayed  away  from  work  for  two  and  a 
half  days?  A.     That  is  right. 

Q.  You  were  familiar,  were  you  not,  with  the 
ILWU's  no-strike  pledge?  A.    Yes,  sir. 

Mr.  Edises:     That  is  all. 

Mr.  Hecht :  Mr.  Examiner,  at  this  point  I  would 
like  to  move  to  dismiss  any  charges  against  the 
Respondent  brought  on  behalf  of  Mr.  Albert 
Zulaica. 

Mr.  Tobriner:  I  have  a  few  questions,  I  think, 
that  [196]  should 

Trial  Examiner  Ruckel  (interposing):  Let's 
finish  the  testimony. 
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Do  you  have  some  further  questions'? 
Mr.  Tobriner:     I  have  one  or  two  questions. 

Redirect  Examination 
By  Mr.   Tobriner: 

Q.  Mr.  Zulaica,  you  mentioned  that  you  were  at 
a  trial  on  December  17th? 

A.     That  is  right. 

Q.  Before  that  time  had  you  any  conversations 
with  CIO  officials  about  that? 

Mr.  Hecht:  I  object  to  that  as  being  incompe- 
tent, irrelevant,  and  immaterial.  The  fact  that  he 
pleaded  guilty — we  were  not  there.  Any  such  testi- 
mony is  not  binding  ui3on  us. 

Mr.  Tobriner:  Well,  Mr.  Hecht  himself  brought 
up  this  situation. 

Mr.  Hecht:     I  just  asked  him  for  the  facts. 

Mr.  Tobriner:  And  asked  for  the  facts,  and  I 
think  we  have  a  right  to  go  into  them  to  show  the 
nature  of  the  plea,  if  any,  that  was  made,  and  why 
it  was  made,  so  long  as  the  matter  is  in  the  record. 

Trial  Examiner  Ruckel:  We  are  not  interested 
in  wliy  the  plea  was  made.  All  we  are  interested 
in — unless  you  can  show  that  the  Respondent  knew 
why  the  plea  was  made.  [197] 

Mr.  Tobriner:  What  was  the  purpose  of  Mr. 
Hecht 's  examination  except,  as  I  understand,  to 
impeach  the  witness?  I  now  want  to  show  that  the 
impeachment  that  he  attempted  failed. 

Trial  Examiner  Ruckel:  Well,  I  didn't  under- 
stand that  it  was  impeachment  of  the  witness. 
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Mr.  Tobriner:  That  is  what  lie  stated  at  the 
time,  Mr.  Examiner. 

Mr.  Eclises:  Y/ell,  Mr.  Examiner,  it  is  quite 
clear  that  the  purpose  of  the  testimony,  the  only 
relevant  purpose,  can  be  to  establish  that  the  Com- 
pany based  its  action  in  finalizing  the  status  of 
this  employee  on  the  Union's  decision  following 
the  trial  of  this  employee. 

Trial  Examiner  Ruckel:     That  is  right. 

Mr.  Edises:  Now,  I  don't  know  what  Mr. 
Tobriner  has  in  mind,  but  it  is  quite  obvious  that 
nothing  in  the  question  that  he  has  asked  could  pos- 
sibly be  brought  home  to  the  company,  or  be  attrib- 
uted to  the  company. 

Trial  Examiner  Euckel:  Well,  I  don't  think  the 
question  is  relevant  unless  you  intend  to  show  it 
was  brought  home  to  the  company. 

Mr.  Tobriner:  Well,  Mr.  Examiner,  if  the  pur- 
pose of  the  testimony  regarding  the  December  17 
meeting  was  to  somehow  exonerate  the  Company  for 
its  actions,  then  I  ask  it  be  stricken.  At  the  time 
the  question  was  asked,  if  you  recall,  [198]  I  ob- 
jected, and  at  that  time  Mr.  Hecht  said  it  was  to 
impeach  the  witness,  it  was  by  way  of  impeachment. 

Mr.  Hecht:  And  it  is  by  way  of  impeachment, 
Mr.  Examiner.  After  all,  the  complainant  is  here 
charging  the  Company  with  unfair  labor  practices, 
and  before  doing  so  he  has  stultified  himself  at  a 
tribunal  of  his  own 

Mr.  Tobriner  (interposing) :  Then  I  have  a 
right 
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Mr.  Heeht  (interposing)  :  I  am  entitled  to  im- 
peach him  and  he  has  been  impeached. 

Mr.  Tobriner :  Then  I  have  a  right  by  your  own 
statement  to  show  why  the  plea  was  made,  to  show 
that  your  impeachment  is  improper  and  out  of 
order,  and  that  is  exactly  the  purpose  of  my  ques- 
tion. 

Mr  Edises:  Mr.  Examiner,  I  want  to  suggest 
that  if  this  procedure  is  allowed  to  go  on  it  will 
obviously  take  this  trial  into  a  lot  of  by-paths,  and 
I  submit  that  the  Trial  Examiner  should  rule  in 
this  instance  that  the  testimony  is  relevant  for  the 
purpose  that  I  indicated  a  moment  ago,  even  though 
it  may  not  technically  be  impeachment. 

Mr.  Tobriner:  Mr.  Examiner,  I  can  ask  out! 
question 

Trial  Examiner  Ruckel  (interposing)  :  I  thought 
I  permitted  the  questions  a  while  ago.  Now,  the 
objection  I  am  upholding  now  is  the  objection  which 
apparently  is  designed  to  show — to  go  behind  the 
proceedings  to  show  that  they  were  fraudulent,  or 
that  his  plea  of  guilty  was  [199]  brought  about  by 
coercion  on  the  grounds  that  the  Respondent  almost 
certainly  could  not  know  that  was  the  case,  if  it  was, 
and  we  are  concerned  here  with  the  Respondent's 
motive  in  discharging  a  man. 

Mr.  Tobriner:  Yes,  but  the  testimony  originally 
went  into  the  record  not  on  that  ground  but  because 
Mr.  Hecht 

Trial  Examiner  Ruckel  (interposing)  :  Well,  I 
am  paying  no  attention  to  it  on  the  grounds   of 
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impeaching  witnesses,  whether  it  was  offered  for 

that  purpose  or  not,  and  I  sustain  this  objection. 

Mr.  Tobriner:     I  have  no  further  questions. 

Mr.   Royster:     That  is   all. 

Mr.  Hecht :  Will  the  Examiner  entertain  at  this 
time  a  motion  to  dismiss  all  charges  against  the 
Respondent  brought  on  behalf  of  the  complainant, 
Albert  Zulaica? 

Trial  Examiner  Ruckel:  No,  not  at  this  time. 
I  will  entertain  that  motion  at  a  later  time,  with 
respect  to  all  of  this. 

Mr.  Hecht:     Very  well,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     That  is  all. 

Mr.   Royster:     That  is   all. 

(Witness  excused.) 

Trial  Examiner  Ruckel:  We  w^ill  recess  for  10 
minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel:     Call  the  next  witness. 
Mr.  Royster:     Mr.  Lonnberg. 


HAROLD  R.  LONNBERG 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follow^s: 

Direct  Examination 

By  Mr.  Royster: 

Q.     State  your  name  and  address  for  the  record, 
please. 
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A.  Harold  R.  Lonnberg,  1245  60tli  Avenue, 
Oakland. 

Q.    What  is  your  occupation,  Mr.  Lonnberg? 

A.  At  tlie  present  time  I  am  working  as  a  roll 
operator  in  a  steel  plant.  Steel  Tank  and  Pipe  in 
Berkeley. 

Q.  And  you  were  employed  by  the  Respondent 
for  what  period? 

A.     I  was  first  employed  on  June  29  in  1938. 

Q.     And  when  did  you  leave  that  employment? 

A.     On   July   31    I   was   suspended. 

Q.     Of  what  year?  A.     Of  1945. 

Q.  And  you  were  a  member  of  the  ILWU,  were 
you  not?  A.     I  w^as. 

Q.     For  what  period? 

A.  From  the  time  that  the  Local  Industrial 
Union  96,  CIO,  was  transferred  into  the  Ware- 
house Union. 

Q.     Up  until  when?  [201] 

A.     Up  until  my  suspension. 

Q.     And  that  occurred  when? 

A.     On  July  31,  if  I  recall  right. 

Q.     1945?  A.     1945. 

Q.  Now,  you  attended  this  meeting  of  Respond- 
ent's employees  to  which  reference  has  been  made 
on  July  26,  did  you  not,  Mr.  Lonnberg? 

A.    I  did. 

Q.     And  it  was  at  that  meeting  that — strike  that. 

Was  there  a  statement  made  at  that  meeting  as 
to  the  purpose  of  the  Employees  Welfare  Associa- 
tion? A.    Yes. 
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Trial  Examiner  Ruckel:  I  thought  we  had 
agreed  off  the  record  yesterday 

Mr.  Royster  (interposing) :  We  had  talked 
about  it  off  the  record,  Mr.  Examiner.  I  think 
that  I  can  agree  that  after  this  witness  I  will  ask 
no  other  witness  any  questions  with  respect  to 
that  point,  but  I  am  not  completely  satisfied  with 
the  state  of  the  record  on  it  yet. 

Trial  Examiner  Ruckel:     All  right,  continue. 

Q.  (By  Mr.  Royster)  :  Will  you  state,  or  can 
you  state,  what  the  purpose  of  the  Welfare  Asso- 
ciation was? 

A.  The  title  of  it  may  seem  misleading,  but  it 
was  to  take  care  of  the  negotiations  and  relations, 
labor  relations,  [202]  of  the  employees  with  the 
Employer. 

Q.  Now,  Mr.  Lomiberg,  at  the  meeting  of  the 
Welfare  Association  on  July  30  you,  among  three 
others,  were  selected  to  meet  with  the  ComjDany, 
were  you  not?        A.     That  is  right. 

Q.  Now,  on  July  30  did  you  see  Board's  Exhibit 
4  (handing  document)  ? 

A.  (Examining  document)  It  was  brought  to 
my  attention. 

Q.     Where  did  you  see  it? 

A.  It  was  shown  to  me  by  one  of  the  other 
fellows  at  the  plant. 

Q.  All  right.  On  July  31,  you,  with  three  others 
who  have  been  named,  went  to  Mr.  Railey's  office? 

A.     That  is  right. 

Q.     Was  anything  said  in  Mr.  Railey's  office  and 
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in  Mr.  Railey's  presence  with  respect  to  your  sus- 
pension ? 

A.  Yes.  Mr.  Heide  informed  the  four  of  us  that 
there  were  letters  made  out  stating  the  reasons  that 
we  were  to  be  suspended,  that  were  in  the  mail 
to  us,  and  that  one  of  them,  he  did  not  know  their 
name,  so  he  had  to  fill  in  the  name  on  that  one. 
The  letter  was  already  made  out  and  it  would  be 
23ut  in  the  mail.  That  was  Brother  Olsen. 

Q.  Now,  when  was  this  statement  made  to  you 
with  reference  to  the  so-called  strike,  which,  I  un- 
derstand, occurred  at  noon  of  July  31?  [203] 

A.  The  meeting  occurred  and  was  concluded 
before  any  such  action  was  taken. 

Mr.  Hecht:  What  meeting  was  that,  may  I  ask, 
Mr.  Royster? 

Mr.  Royster:  This  is  the  meeting  in  Mr.  Railey's 
office.  It  is  part  of  our  stipulation. 

Mr.  Hecht:     Yes. 

Mr.  Royster:  Where  the  four  committeemen 
came  in. 

Mr.  Hecht:     Yes,  thank  you. 

Q.  (By  Mr.  Royster)  :  Have  you  worked,  then, 
for  the  Company  since  the  31st  da}^  of  July? 

A.     The  31st  day  of  July?  No. 

Q.  And  have  you  made  an  attempt  to  be  re- 
instated ?  A.    Yes. 

Q.     And  when  was  that? 

A.     On  or  about  the  17th  of  August. 
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Q.  And  you  were  refused  reinstatement  at  that 
time,  were  you  not"?  A.     That  is  right. 

Q.  Were  you  in  Respondent's  plant  on  August 
25,  1945? 

A.     On  or  about  that   date,  yes. 

Q.     And  who  accompanied  you,  if  anyone? 

A.  Mr.  Harvey  E.  Howard  and  Mr.  Dave  Luch- 
singer. 

Q.     And  who  was  Mr.  Howard? 

A.  At  that  time  he  was  the  representative  of 
the  A.  F.  of  L.  [204]  Local  Chemical  Workers  233. 

Q.  You  v/ere  a  member  of  the  Chemical  Work- 
ers, were  you?  A.     I  was. 

Q.  What  happened  during  the  time  you  T^cre 
in  the  plant? 

A.  We  went  through  various  departments  in  the 
plant  and  said,  "Hello"  to  the  people.  We  run 
across  Mr.  Gleichman  in  the  Seafoam  Department, 
who  was  talking  to  one  of  the  employees. 

Q.  Is  that  Hack  Gleichman  seated  at  the  counsel 
table? 

A.     Gleichman,  whatever  his  name  is,  yes. 

Q.  Did  you  have  any  conversation  with  any  com- 
pany representatives  on  that  occasion? 

A.  We  went  through  some  more  departments, 
and  when  we  were  in  the  Toilet  Article  Warehouse 
talking  to  some  of  the  people  there,  Mr.  Carter,  the 
Supervisor,  came  there. 

Q.     And  what  did  Mr.   Carter  say? 

A,  He  said,  "I  will  have  to  ask  you  to  leave 
this  plant."  And  I  asked  Mr.  Carter,  "Why?"  He 
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said,  "You  are  not  any  longer  an  employee  here^ 

and — "  he  says,  ''you  have  no  business  here." 

I  asked  Mr.  Carter  why  Mr.  Gleichman  and  a 
Mr.  Carlisle  Harrison  were  permitted  in  the  plant 
and  we  were  not.  He  said,  "They  are  representa- 
tives of  the  CIO  Longshoremen's  and  Warehouse- 
men's Union."  I  told  him  that  to  my  knowledge 
Mr.  Carlisle  Harrison  was  not  an  elected  repre- 
sentative, to  [205]  my  knowledge,  that  he  was  only 
a  former  employee  the  same  as  myself,  and  that 
I  thought  that  Mr.  Harrison  and  Mr.  Gleichman 
should  be  asked  to  leave  if  we  were. 

Q.     Did  you  leave   the   plant? 

A.     We  did. 

Q.    What  was  your  purpose  in  visiting  the  plant  ? 

Mr.  Hecht:  At  this  point  may  I  make  a  motion 
to  strike  all  the  testimony  with  reference  to  August 
25  and  the  visit  of  this  gentleman  to  the  plant? 

Trial  Examiner  Ruckel:     The  motion  is  denied. 

Q.  (By  Mr.  Royster)  :  What  was  your  purpose 
in  visiting  the  plant,  Mr.  Lonnberg? 

A.  Mr.  Luchsinger  and  myself  and  Mr.  Howard 
were  in  the  Local's  office  at  1440  Broadway,  when 
we  were  called  up  from  the  plant  and  informed 
that  these  two  aforementioned  gentlemen  were 
there.  We  tried  to  contact  the  management  of  the 
plant,  Mr.  Railey,  Mr.  Altman,  or  Mr.  Wood.  We 
could  not  contact  any  of  them,  so  we  decided  to 
go  down  and  see  what  was  going  on.  So  conse- 
quently we  went  down  to  the  plant  and  went'  all 
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through  the  plant  before  we  were  escorted  out  of 

the  plant. 

Q.  Well,  you  stated  you  were  talking  to  em- 
ployees in  the  plant.  What  were  you  talking  to 
them  about? 

A.  Well,  we  didn't  stop  to  talk  to  any  of  them 
at  that 

Mr  Hecht  (interposing)  :  Mr.  Royster,  just  a 
moment,  [206]  please. 

Mr.  Hecht:  I  think  what  they  were  talking  to 
the  employees  about  is  incompetent,  irrelevant,  and 
immaterial. 

Mr.  Ro3^ster:  He  can  testify  what  he  was  saying 
to  the  employees. 

Mr.  Hecht:  I  don't  see  what  bearing  it  has  on 
the  case  as  far  as  this  Respondent  is  concerned. 

Trial  Examiner  Ruckel:     You  may  answer. 

A.  We  spoke  to  the  various  people  that  ap- 
proached us  as  we  went  through.  We  said,  ''Hello" 
to  them  and  told  them  that  everything  was  looking 
fine  as  far  as  we  knew,  but  we  did  not  think  it 
was  I'ight  that  the  CIO  should  be  able  to  campaign 
on  the  job  and  the  A.  F.  of  L.  not. 

Mr.  Royster:     That  is  all. 

The  Witness:     And — pardon  me. 

Mr.  Royster:     Excuse  me.  Finish  your  answer. 

The  Witness:  We  did  not  only  talk  to  em- 
ployees. There  were  some  of  the  foreman  asked  us 
questions  too,  and  we  gave  them  the  same  answers. 

Q.  (By  Mr.  Royster) :  Can  you  recall  the 
names  of  any  of  the  foremen? 
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A.  I  would  rather  not  as  these  men  are  still 
working  in  Colgate-Palmolive-Peet  's. 

Mr.  Royster:     That  is  all. 

Mr,  Hecht:  Mr.  Ro3^ster,  may  I  call  your  atten- 
tion to  [207]  the  complaint. 

Mr.  Rowell:  Well- 
Mr.  Hecht  (interposing) :  This  is  preliminary 
to  a  motion. 

Mr.  Rowell:     I  see. 

Mr.  Hecht:  Paragraph  5,  Subdivision  3;  I  as- 
sume that  the  testimony  of  Mr.  Lonnberer  is  di- 
rected  to  this  subdivision? 

Trial  Examiner  Ruckel:     At  least  it  fits  in  there. 

Mr.   Royster:     Yes. 

Mr.  Hecht:  Yes.  Now,  Mr.  Examiner,  it  says, 
"Refusing  union  representatives  access  to  its 
Berkeley  plant,  vrhile  permitting  ILWU  represent- 
atives freely  to  enter  the  plant  and  to  visit  em- 
ployees during  working  hours." 

My  reference  is  to  the  first  part  of  the  paragraph. 
There  is  no  evidence  here  adduced  from  Mr.  Lonn- 
berg  that  they  were  refused  access.  As  I  understand 
the  connotation  of  such  language  is  that  they  asked 
for  permission  to  come  in  and  it  is  refused.  It 
appears  here  these  gentlemen  did  not  ask  for  per- 
mission to  enter  but  were  escorted  out  for  reasons 
which  Mr.  Carter  may  have  had. 

I  am  going  to  move  to  strike,  it  being  at  variance 
with  the  pleading,  and  not  proving  any  allegation 
of  the  complaint. 

Trial  Examiner  Ruckel:     Motion  denied. 
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Mr.  Rowell :     May  I  ask  one  or  two  questions  ? 

Mr.  Hecht:     I  am  going  to  ask  some  questions. 

Mr.  Rowell:  I  want  to  ask  further  questions  on 
direct. 

Trial  Examiner  Ruckel:  You  want  to  supple- 
ment these  questions? 

Mr.  Rowell:     I  want  to  supplement  the  direct. 

Q.  (By  Mr.  Rowell)  :  Mr.  Lonnberg,  at  this 
meeting  of  July  30  were  there  any  foremen  or 
supervisors  of  the   Company  there? 

A.     Yes,   sir. 

Q.     Who  were  there  that  were  in  that  category? 

A.     Brother   Chuck   Grube. 

Q.     Charles  Grube?  A.     Charles  Grubc. 

Mr.  Hecht:  I  move  to  strike  that,  Mr.  Exam- 
iner, as  incompetent,  irrelevant,  and  immaterial,  as 
not  bearing  on  the  issues  of  this  case.  It  has  been 
testified  Grube  was  an  ILWU  member.  I  don't  see 
what  the  point  is. 

Mi',  Rowell:  Mr.  Wood  testified  he  had  super- 
visory  capacity,    Mr.    Examiner. 

Mr.  Hecht :  Well,  he  was  a  member  of  the  Union 
too. 

Trial  Examiner  Ruckel:  What  is  the  point  if 
he  was  a  member  of  the  Union? 

Mr.  Rowell:  It  just  adds  to  the  evidence  and 
the  fact  that  the  Company  had  knowledge  of  the 
meeting. 

Mr.  Hecht:     That  is  not  denied.  [209] 

Mr.  Rowell:     Well 


N.L.R.B.etal  347 

(Testimony  of  Harold  R.  Lonnberg.) 

Trial  Examiner  Ruckel  (interposing)  :  Objec- 
tion sustained. 

Q.  (By  Mr.  Rowell)  :  Did  you  receive  a  letter 
from  the  Union  after  this  meeting  in  Mr.  Railey's 
office  about  which  you  testified?  A.     Yes. 

Q.    Have  you  got  that  letter? 

A.     No;  I  am  sorry.  I  destroyed  it. 

Q.     Can   you   remember   what   it   said? 

A.  It  was  similar  to  the  letters  that  were  re- 
ceived by  the  other  three  men  that  were  in  the 
office  at  the  time  I  was. 

Q.  I  show  you  Board's  Exhibit  9,  Mr.  Lonn- 
berg, and  ask  whether  the  letter  you  received  was 
similar  to  that? 

Mr    Edises:     Is  that  9  for  identification? 

Mr   Royster:     No;  it  is  in  evidence. 

Q.  (By  Mr.  Rowell)  Was  there  any  difference 
in  your  letter? 

A.  (Examining  document)  The  only  differ- 
ence that  I  see  was  my  name  and  address. 

Q.  Did  you  ever  receive  any  other  letter  from 
the  Union?  A.     I  did. 

Q.     When  did  you  receive  that? 

A.  It  was  approximately  two  or  three  weeks 
after  this  one. 

Q.     And   have    you    got    that    letter?    [210] 

A.     No,   I   am   sorry. 

Q.     Can  you  remember  what  it  said? 

A.     There  is  one  sentence  that  stands  out  in  that 


348  Colgate-Pahnolive-Peet  Co.  vs. 

(Testimony  of  Harold  R.  Lonnberg.) 

letter  distintcly  in  my  mind.  It  was  the  last  sentence 

of  the  first  paragraph. 

Q.     And  what  did  that   say? 

A.     It  said  that 

Mr.  Edises  (interposing)  :  Now,  just  a  moment. 
I  want  to  enter  an  objection. 

Thei'e  has  been  no  showing  of  the  unavailability 
of  the  best  evidence,  and  there  is  no  showing  of  any 
accurate  recollection  of  the  contents  so  as  to  enable 
him  to  testify  in  a  secondary  way. 

Mr.  Rowell:  He  has  testified  it  stood  right  out 
in  his  mind. 

Tr:al  Examiner  Ruckel:  Do  you  have  a  copy 
of  that  letter? 

Mr.  Edises:  One  ]3articular  paragraph  stands 
out  in  his  mind.  We  are  not  required  to  be  bound 
by  that  testimony.  We  have  a  right  to  demand  the 
best  evidence,  at  least  in  the  absence  of  a  showing 
that  it  is  unavailable. 

Trial  Examiner  Ruckel:  Do  you  have  it  home 
or  elsewhere? 

The  Witness:  No,  I  am  sorry.  I  was  burning 
some  trash  in  my  yard  when  I  received  that  letter 
and  T  dropped   [211]   it  in  the  fire. 

Mr.  Hecht:  Mr.  Edises,  may  I  suggest  that  the 
intervener  produce  its  copy  of  the  letter,  if  any. 

Mr.   Edises:     Well,  I  presume 

Trial  Examiner  Ruckel  (interposing)  :  It  seems 
to  me  there  must  be  copies  of  the  letter  or  of 
similar  letters. 
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Mr.  Edises:  If  the  original  is  unavailable  I 
daresay  the  copy  would  be  the  best  evidence. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Let's  have  your  copy  if  you  have  it. 

Q.  (By  Mr.  Rowell)  :  What  was  the  date  of 
that  ? 

A.  It  was  two  or  three  weeks  after  this  letter 
was  I'eceived. 

Mr.  Royster:     Around  the  20th  of  August. 

Mr.  Rowell:  I  think  the  witness  should  be  per- 
mitted to  testify  subject  to  a  motion  to  strike. 

Ml'.  Edises:  Let's  wait  and  see  if  we  have  a 
cop}'. 

Mr.  Rowell:     If  a  copy  isn't  produced 


Trial  Examiner  Ruckel  (interposing) :  Any 
further  questions '? 

Mr.  Rowell:     Well,  they  are  looking  for  a  copy. 

Mr.  Hecht:  Mr.  Examiner,  when  the  letter  or 
the  copy  of  the  letter  is  produced  may  it  be  under- 
stood that  any  testimony  in  connection  therewith 
is  not  binding  on  the  Respondent  unless  his  knowl- 
edge is  shown?  [212] 

Trial  Examiner  Ruckel:  Well,  it  pretty  well 
stands  to  reason,  it  seems  to  me 

Mr.  Rowell:  (Interposing)  I  don't  see  that  at 
all,  Mr.  Examiner.  This  case  is  directed  against 
the  Company  in  all  its  phases.  The  intervening 
union  here  is  only  properly  in  the  case  in  so  far  as 
it  offers  evidence  and  testimony  on  a  defense  by 
the  company.  They  are  making  defenses  which 
have  been  thoroughly  stated,   and  the  purpose  of 
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which   has   been   explained,   and   the   defenses   are 

different  than  the  ones  that  Mr.  Hecht  is  making. 

Trial  Examiner  Euckel:  Are  yon  going  to  bind 
the  company  by  a  letter  from  the  nnion  to  this  man 
of  which  the  company  didn't  receive  a  copy?  Even 
if  it  did  receive  a  copy? 

Mr.  Rowell:  The  union's  position  is  that  these 
men  were  suspended  because  of  strike  action,  at 
least  some  of  them.  It  certainly  doesn't  apply  to 
Mr.  Lonnberg,  but  that  position  can  onlv  be  sup- 
ported as  a  company  defense.  And  if  the  position 
is  being  maintained  by  the  Intervener  on  behalf  of 
the  company  we  are  entitled  to  meet  it. 

Mr.  Hecht :  You  asked  the  question,  Mr.  Rowell. 
Mr.  Edises  didn't. 

Ma}"  we  have  a  recess  while  Mr.  Edises  looks  for 
that  letter? 

Trial  Examiner  Ruckel:  We  just  had  one.  I 
hope  in  a  [213]  second  he  will  find  it. 

Mr.  Tobriner:     Off  the  record. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  off  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Mr.  Edises:  We  %vill  object  to  any  questions  as 
to  any  communications  which  may  have  been  sent 
in  by  the  union,  one,  on  the  ground  that  the  com- 
munication itself  would  be  the  best  evidence;  sec- 
ond, on  the  ground  that  it  does  not  prove  or  tend  to 
prove  any  of  the  issues  in  the  case ;  it  is  incompetent, 
irrelevant  and  immaterial. 
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Mr.  Heeht:  We  join  in  llio  olijct'tioii,  Mr. 
Exaininor. 

Trial  Exaniinor  Ixiu'kol :  Woll,  since  you  are 
unable  to  find  the  copy  of  that  letter  and  si  nee  he 
has  testified  that  he  destroyed  the  original,  1  think 
he  may  testify  wliat  it  says,  to  the  best  of  his 
recollection. 

Mr.  Edises:  Well,  may  this  be  subject  to  a 
motion  to  strike  in  the  event  it  is  not  connected  with 
the  company  ? 

Trial  Examiner  Ruckel :  Certainly.  T  don't 
know  whether  it  is  I'elevant  or  not. 

Mr.  Rowell:  Will  ynu  answer  the  question?  Can 
you  remember  ? 

A.  The  sentence  that  stood  out  in  my  mind  was 
the  last  sentence  of  the  first  paragraph. 

Q.     (By  Mr.  Rowell)  :     AVhat  did  that  say  I  [214] 

A.  It  stated  that  Sherman,  Lonnberg  and 
Thompson  were  considered  no  longer  connected 
with  the  Warehouse  l^nion  regardless  of  trial,  and 
it  went  further  to  state,  further  down  in  the  letter, 
that  it  was  a  call  for  me  to  appear  at  a  trial  in  the 
Warehouse  Union's  hall. 

^Ir.  Hecht:  Now,  on  behalf  of  the  company,  of 
the  res})ondent,  I  move  to  strike  it,  Mr.  Examiner. 

^Ir.  Edises :     We  join  in  that  motion,  your  Honor. 

Mr.  Rowell:  I  can  only  repeat  that  the  CIO 
union  has  been  allowed  to  go  into  these  matters  on 
some  sort  of  an  expectation  which,  1  suppose,  is 
forwarded  to  them  by  the  company,  that  it  will  be 
tied  up  later  as  to  the  issue  of  knowledge  of  the 
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company.    I  don't  know  ttie  Board's  case.    Maybe 
this  will  get  tied  up  for  all  I  know.     If  they  are 
going  to  produce  a  lot  of  testimony  as  to  what  the 
company  knew 

Trial  Examiner  Ruckel:  (Interposing)  Maybe 
it  will  get  tied  up,  but  you  don't  have  any  present 
expectation  1 

Mr.  Rowell:  Well,  I  can't  have  any  control  over 
the  company's  witnesses  as  the  CIO  apparently  has. 
I  don't  know  what  is  going  to  come  out  as  to  the 
knowledge  of  the  company.  Apparently  it  is  more 
extensive  than  I  thought  it  was. 

Mr.  Edises:  Mr.  Examiner,  I  want  to  make  a 
motion  to  strike.  There  is  a  completely  uncalled 
for  statement  in  [215]  Mr.  Rowell's  remarks,  that 
apparently  the  CIO  has  control  over  the  company's 
witnesses. 

Now,  I  submit,  Mr.  Examiner,  that  it  is  perfectly 
possible  to  try  this  case  without  going  into  person- 
alities of  that  kind. 

Trial  Examiner  Ruckel:  Well,  I  should  think 
so.     The  motion  to  strike  is 

Mr.  Tobriner:  (Interposing)  Mr.  Examiner, 
may  I  be  heard  for  just  a  moment*?  I  want  to  point 
out  if  the  question  is  brought  up  at  all  as  to  the 
suspensions  or  expulsions  and  the  trials,  and  if  the 
Company  and  the  CIO  are  relying  upon  those  actions 
in  a  manner  of  defense  here,  that  it  certainly  would 
be  unilateral  if  they  were  permitted  to  introduce 
proof  and  statements  as  to  the  rulings  in  those 
trials  and  we  were  prevented  from  so  doing.     In 
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other  words,  if  the  matter  is  to  be  probed  by  one 
party,  and  if  one  party  is  to  be  permitted  to  rely 
on  it  on  the  ground  that  he  has  some  knowledge 
that  subsequently  he  obtained  as  to  the  reasons  for 
the  suspensions,  certainly  we  should  be  permitted 
to  place  into  the  records  the  full  story  of  the  sus- 
pensions so  that  the  Board  could  have  all  the  facts 
and  make  its  own  determination. 

Trial  Examiner  Ruckel:  Well,  I  don't  subscribe 
to  your  general  statement.  I  am  going  to  let  this 
particular  l^it  of  testimony  stand  for  w^hat  it  is 
worth.  [216] 

Mr.  Edises:  Will  my  motion  be  granted  as  to 
Mr.  Rowell's  uncalled  for  remarks'? 

Mr.  Rowell:     He  already  granted  it,  Mr.  Edises. 

Trial  Examiner  Ruckel:  I  said  yesterday  we 
should  keep  them  out  of  the  record. 

Mr.  Rowell:     I  withdraw  the  remark. 

Trial  Examiner  Ruckel :  Let's  continue  with  this 
witness.  At  the  rate  we  are  making  this  morning 
we  will  be  here  endlessly. 

Mr.  Rowell :     I  have  no  further  questions. 

Cross  Examination 
By  Mr.  Hecht: 

Q.  Mr.  Lonnberg,  on  August  17,  1945,  when  you 
applied  for  reinstatement  at  the  respondent's  plant 
you  were  not  a  member  in  good  standing  of  the 
ILWU? 

A.  To  my  knowledge,  I  hadn't  been  tried  or 
found  guilty  or  anything  of  the  kind.  I  was  still, 
to  my  knowledge,  in  good  standing  with  the  ILWU 
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in  the  sense  that  my  dues  were  within — reasonably 

paid  up. 

Mr.  Heclit:  I  move  to  strike  the  answer  on  the 
ground  that  it  is  not  responsive,  Mr.  Examiner. 

Mr.  Tobriner:  Mr.  Examiner,  it  answers  the 
question  fully,  and  the  witness  shovild  be  permitted 
to  tell  the  whole  story,  as  he  has. 

Trial  Examiner  Ruekel:     It  uiSij  be  stricken. 

Q.  (By  Mr.  Hecht)  :  Perhaps  to  aid  you,  Mr. 
Lonnberg,  I  [217]  will  reword  my  question.  You 
knew  at  that  time  that  the  respondent  had  been  in- 
formed by  the  authorized  officers  of  the  ILWU  that 
you  were  not  in  good  standing  with  the  ILWU? 

A.  Yes,  I  was  in  the  meeting  there  with  the  other 
three  men  when  we  were  told  about  it. 

Q.  Mr.  Lonnberg,  on  August  17,  1945,  you  knew 
that  there  existed  a  collective  bargaining  agreement 
between  the  Respondent  and  the  ILWU  dated  July 
9,  1945? 

Mr.  Rowell:     '41. 

Mr.  Royster:     '41. 

Mr.  Hecht :     '41.    Pardon  me. 

A.     Yes,  sir. 

Q.  (By  Mr.  Hecht)  :  Are  you  familiar  with  the 
terms  of  that  contract? 

A.     To  a  certain  extent,  yes. 
Mr.  Hecht:     May  I  have  Board's  Exhibit  7? 
(The  document  was  handed  to  Mr.  Hecht.) 

Q.  (By  Mr.  Hecht)  :  Will  you  read  Section  3 
on  page  1  of  the  contract  to  yourself,  Mr.  Lonnberg  ? 


.V.  L.  E.  B.  et  al  355 

(Testimony  of  Harold  R.  Lonnberg.) 

Mr.  Tobriner:  In  order  that  the  record  be  com- 
plete, we  object  to  this  whole  line  of  questioning 
on  the  ground  it  is  immaterial. 

Trial  Examiner  Ruckel:     He  may  ask  him. 

Q.  (By  Mr.  Hecht) :  Does  your  recollection 
of  what  is  contained  in  that  contract  gibe  with  what 
is  expressed  in  [218]  Section  3? 

A.    Approximately,  yes. 

Q.  On  August  25,  1945,  you  stated  that  you 
entered  respondent's  plant  in  the  afternoon? 

A.     On  August  which? 

Q.     25,  1945?  A.     On  or  about. 

Q.     That  was  a  Saturday,  was  it  not? 

A.     Yes. 

Q.  Had  you  at  any  time  prior  to  August  25 
asked  permission  of  any  officer  or  agent  of  the  re- 
spondent to  enter  the  plant  for  the  purpose  of 
doing,  let  us  say,  electioneering? 

A.  I  hadn't  myself,  but  our  union  representa- 
tive had. 

Q.     Will  you  name  that  union  representative? 

A.     Mr.  Harvey  E.  Howard. 

Q.     Of  whom  had  he  made  that  request? 

A.     I  do  not  recall. 

Q.  Is  Mr.  Harvey  Howard,  to  your  knowledge, 
available  to  testify  in  this  case? 

A.     I  do  not  know. 

Q.  You  know  Mr.  Howard  is  not  any  longer  in 
the  East  Bay,  do  you  not? 

A.     I  don't  know  whether  he  is  or  is  not. 
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Q.  For  your  information,  Mr.  Howard  is  now 
in  the  East  and  not  available  to  testify.  Did  you 
know  that  before  you  made  [219]  this  statement? 

A.     I  did  not. 

Mr.  Tobriner:  Objected  to  on  the  ground  this  is 
utterly  immaterial,  where  Mr.  Howard  may  happen 
to  be. 

Trial  Examiner  Ruckel:  Just  a  moment.  Ob- 
pection  sustained. 

Mr.  Hecht:     Very  well. 

Q.  (By  Mr.  Hecht)  :  Did  Mr.  Howard  tell  you 
that  he  had  made  such  a  request"?  A.     Yes. 

Q.     When? 

A.     It  was  prior  to  this  trip  to  the  plant. 

Q.  You  don't  know  of  your  own  knowledge  that 
Mr.  Howard  had  made  such  a  request? 

A.     I  do  not. 

Q.  You  do  not.  You  are  merely  relying,  then, 
on  what  Mr.  Howard  told  you? 

A.     That  is  right. 

Q.  Correct.  Did  you,  after  August  25,  make 
any  approach  to  the  company  to  be  permitted  to 
enter  the  plant  for  the  purpose  of  doing  election- 
eering? A.     No,  I  did  not. 

Q.  As  I  understand  it,  Mr.  Lonnberg — you  will 
have  to  help  me — I  don't  know  the  physical  set-up 
of  the  plant — there  is  a  cyclone  fence  around  the 
buildings?  [220]  A.     Yes. 

Q.  And  a  gate  also,  a  cyclone  fence  that  moves 
back  and  forth?  A.     Swings. 

Q.     Or  opens  and  swings.    And  at  this  gate  there 
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is  a  sentry  box,  sort  of,  where  there  is  a  watchman  ? 

A.     There  was  a  watchman  at  the  gate,  yes. 

Q.     This  watchman  makes  yon   register   as  you 
come  in,  did  he  not'?  A.     He  didn't  this  time. 

Q.     He  did  not  ask  you  to  register? 

A.     He  did  not. 

Q.     You  knew  it  was  the  practice  to  register? 

A.     I  had  never  been  required  to  register  going 
in  there  before. 

Q.     Before  you  were  an  employee? 

A.     That  is  right. 

Q.  But  you  knew  that  persons  who  were  not 
employees  were  required  to  register? 

A.     I  had  not  noticed  that  practice,  no. 

Q.  You  know  there  is  a  sign  on  the  gate  that  so 
states?  A.     I  had  not  observed  it. 

Q.  You  had  not  observed  it  in  your  four  years 
of  employment  in  the  plant? 

A.  The  gate  was  always  open  when  I  went 
through  it.  [221] 

Q.  And  the  sign  was  not  there,  to  your  knowl- 
edge? 

A.  It  may  have  been.  I  don't  know.  I  didn't 
observe  it. 

Mr.  Tobriner:     Objected  to. 

Mr.  Hecht:     That  is  all. 

Q.  (By  Mr.  Edises)  :  Mr.  Lonnberg,  will  you 
look  at  the  document  I  hand  you  and  see  if  you  can 
identify  it? 

A.  (Examining  document)  Yes,  this  is  similar 
to  the  letters  the  other  three  men  received. 
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Q.  Would  you  say  that  was  a  copy  of  the  letter 
you  received'? 

Mr.    Eowell:     Let's    have    the    letter    specified. 
Which  letter  are  you  talking  about,  Mr.  Edises  ? 
Mr.  Edises :     Mark  that  for  identification,  please. 
Mr.  Eowell :     In  other  words,  the  witness  testified 
he  received  two  letters. 

Mr.  Edises:  Would  you  mark  that  for  identifi- 
cation,  please '? 

(Thereupon  the  document  above  referred  to 
was  marked  Intervener's  Exhibit  No.  4  for 
identification.) 

Q.  (By  Mr.  Edises):  Intervener's  No.  4  is  a 
copy  of  a  letter  bearing  date  of  July  31,  1945, 
addressed  to  Mr.  Harold  Lonberg,  1245  60th  Ave- 
nue, Oakland,  California. 

I  ask  you  if  you  can  identify  this  as  a  copy  of 
a  letter  which  you  received  on  or  about  that  date? 

A.  (Examining  document)  It  looks  almost 
like  it. 

Q.     Yes.  [222]  A.     As  near  as  I  can  tell. 

Q.  You  later  received  a  letter  from  the  Union 
stating  that  you  were  going  to  be  tried  on  October 
3,  isn't  that  correct?  A.     Approximately. 

Q.     Did  you  show  up  for  the  trial? 

A.     I  did  not. 

Q.  Did  you  take  part  in  the  meeting  of  em- 
ployees of  the  company  which  took  place  on  Sep- 
tember  30?  A.     I   did. 

Q.     Did  you  participate  in  that 
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Mr.  Royster  (interposing) :  Do  you  mean 
July  30? 

Mr.  Eclises:     Sorry;  July  30. 

Q.     (By  Mr.  Edises)  :     Your  answer  is  "Yes"? 

A.     Yes. 

Mr.  Edises:  Do  we  have  the  minutes  of  that? 
I  think  it  is  Intervener's  2. 

(The  document  was  handed  to  Mr.  Edises.) 

Q.  (By  Mr.  Edises) :  These  have  been  identi- 
fied as  the  minutes  of  that  meeting,  Mr.  Lonnberg, 
and  I  would  like  to  call  your  attention  to  the  third 
paragraph. 

Would  you  read  that,  please? 

A.     (Examining  document.) 

Q.  That  reads,  does  it  not,  "Motion  that  we  go 
liaek  to  work  tomorrow  morning  pending  settlement 
of  5  Brothers  Shop  Stewards  laid  off  by  manage- 
ment at  request  of  I.L.W.U.  [223]  officials.  If  Shop 
Stewards  don't  work,  nobody  works.  Carried 
unanimously. ' ' 

Does  that  comport  with  your  recollection  of  the 
resolution  that  was  made  and  carried  at  that 
meeting?  A.     Yes. 

Q.  And  then  calling  your  attention  to  the  fifth 
paragraph  "Motion  to  Elect  a  two-member  nego- 
tiating committee.  Nominated  and  seconded  were 
E.  H.  Thompson,  Wm.  Sherman,  H.  Lonnberg,  and 
Lincoln  Olsen.  An  amendment  to  the  motion  that 
the  4  members  nominated  to  be  elected,  amendment 
seconded.  Amendment  carried  and  motion  carried 
unanimously. ' ' 
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Does  that  likewise  comport  witli  your  recollec- 
tion? A.     It  does. 

Q.  And  tlie  H.  Lonnberg  referred  to  there  is 
yourself,  is  it  not?  A.     That  is  right. 

Q.  And  pursuant  to  that  authorization  you  went 
to  the  Comi^any  the  next  day.  did  you  not,  and 
demanded  the  reinstatement  of  the   Stewards'? 

A.     We  did. 

Q.     And  just  what  took  place  at  that  time? 

A.  We  had  to  wait  until  Mr.  Railey  was  in  the 
plant,  Then  the  four  of  us  got  together  and  pre- 
sented ourselves  to  Mr.  Railey  in  Mr,  Railey 's  office. 
We  asked  for  the  reinstatement  of  the  Stewards 
upon  the  job.  It  was  talked  pro  and  con,  [224] 
and  he   told  us   that 

Q.  (Interposing)  :  Did  you  tell  him  who  you 
were?  A.     We  did. 

Q.     Did  you  tell  him  what  your  authority  was? 

A.  We  told  him  we  represented  the  employees 
of  the  plant,  and  the  purpose  was  to  try  and  rein- 
state the  Stewards  on  the  job. 

Q.  Did  you  conceal  from  him  the  fact  that  you 
had  authority  to  stay  away  from  work  if  your 
demand  was  not  granted? 

Mr.  Rowell:  I  object  to  the  form  of  that  ques- 
tion, Mr.  Examiner. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.     (By.  Mr.  Edises)  :     Did  you  mention  that? 
Mr,  Tobriner:     Objection  on  the  ground  I  don't 

know  what  counsel  means  when  he  says 

Trial  Examiner  Ruckel:     Objection  sustained. 
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Q.  (By  Mr.  Edises) :  Did  you  mention  the  fact 
that  the  membership  had  authorized  staying  away 
from  work  unless  the  demand  was  carried  ouf? 

A.  I  didn't  mention  it.  Brother  Sherman  was 
our  spokesman. 

Q.     Did  he   mention   it? 

A.     I   don't  recall. 

Q.     Your  demand  was  turned  down,  wasn't  it? 

A.  He  told  us  that  he  could  not  hire  the  men 
back  because  of  the  agreement  with   the   ILWU. 

Q.     Then  what  happened  next? 

A.  He  then  asked  us,  or  he  left  the  office  and 
came  back  and  told  us  that  the  officials  of  the 
Warehouse  Union  were  over  in  Mr.  Altman's  office 
and  asked  us  if  we  would  meet  with  them.  At  first 
we  refused  to,  but  then  we  finalh^  acceded  to  meet- 
ing with  them.  So  they  came  into  the  office,  and 
Mr.  Railey  made  an  extensive  speech  which 
amounted  to  that  under  the  terms  of  the  contract 
the  company's  hands  were  tied,  and  also  the  Na- 
tional Labor  Relations  Act  would  enter  into  the 
picture. 

Q.     What  hapi3ened  next? 

A.  So  in  the  ensuing  conversation  the  four  men 
were  authorized  that  there  were  letters  in  the  mail 
stating  to  the  Company  that  they  were  no  longer 
in  good  standing  with  the  ILWIT,  so  we  were  to 
be  suspended,  and  they  asked  Mr.  Lincoln  Olsen's 
name,  because  they  did  not  have  his  name. 

Q.    Yes.  What  happened  next? 
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A.  The  meeting  broke  up  and  the  five  Stewards 
left  the  plant  and  so  did  the  Union  officials. 

Q.  The  five  Stewards  were  present  during  this 
conversation  % 

A.  They  were,  while  the  conversation  was  going 
on,  yes. 

Q.  Yes.  And  then  what  took  place  after  this 
conversation  % 

A.  The  Stewards  and  the  Union  officials  were 
asked  to  leave  the  plant,  and  the  four  of  us  left  the 
office,  and  Mr.  Railey  spoke,  as  has  been  testified, 
to  us  in  front  of  Mr.  [226]  Smith's  office. 

Q.     Well,  then,  what  did  you  do  after  that? 

A.     I  went  back  to  my  job. 

Q.  Yes.  Oh,  by  the  way,  before  you  went  back 
to  your  job,  the  four  of  you  had  been  together? 
You  left  the  office  in  a  group,  did  you? 

A.    Yes. 

Q.     Did  you  say  anything  to  each  other? 

A.     No. 

Q.     You  just  walked  out  silently,  huh? 

A.     That  is   right. 

Q.     What?  A.     That  is  right. 

Q.  What  was  the  first  thing  you  said  to  each 
other  after  you  left  the  office? 

A.  Well,  Mr.  Railey  started  a  conversation  with 
us  outside  of  Mr.   Smith's   office. 

Q.     With  the   four  of  you? 

A.     The  four  of  us. 

Q.  And  what  was  the  substance  of  that  con- 
versation ? 
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A.  He  said  that  he  was  sorry  that  things  were 
the  way  they  were,  he  would  like  to  see  us  back 
there  to  work. 

Q.     Yes.  And  then  what  did  you  do  next*? 

A.  I  went  back  to  my  job,  and  various  people 
asked  me  what  took  place,  and  I  told  them.  [227] 

Q.     And  what  did  you  do  next? 

A.     I  went  to  the  meeting. 

Q.     What  meeting? 

A.     At  noon;  at  12:15. 

Q.  What  was  done  in  regard  to  having  the  em- 
ployees leave  their  jobs? 

A.  Well,  the  employees  were  fully  informed  of 
the  previous  action,  as  a  matter  of  fact  it  was  their 
action,  and  we  informed  them  the  results  of  the 
meeting,  so  they  went  to  a  meeting  at  12:15. 

Q.  I  want  to  be  sure  that  I  understand  you. 
You  say  that  they  were  fully  informed  of  their 
previous  action.  You  mean  to  say  that  it  was  gen- 
erally known   throughout   the   plant? 

A.     That   is  right. 

Q.  That  a  resolution  had  been  passed  in  the 
shape  of  the  resolution  contained  in  these  minutes? 

A.     That  is  right. 

Q.  And,  if  I  understand  you  correctly,  when 
you  informed  the  employees  that  you  had  been  suc- 
cessful in  accomplishing  jout  mission,  they  then 
understood  that  the  resolution  was  to  be  carried 
out,  is  that  correct?  A.     That  is  right. 

Q.     And   how   long   after  you   notified ;  ^the    em- 
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l^loyees  that  you  had  not  succeeded  in  getting  the 

Stewards   back   did   they  walk   out?    [228] 

A.  As  it  has  been  testified,  that  meeting  broke 
up  at  approximately  11  o'clock. 

Q.     So  it  was  about  one  hour  later,  is  that  right? 

A.     Approximately,  yes. 

Q.  Now,  just  what  did  you  do  personally  about 
notifying  the  employees  of  the  results  of  the  con- 
ference ? 

A.  As  I  went  back  to  my  department  various 
people  approached  me  and  asked  me  the  results, 
and  T  informed  them. 

Q.  Did  you  make  any  kind  of  a  circuit  around 
the  plant?  A.     I  did  not. 

Q.  Did  any  of  the  other  members  of  the  com- 
mittee, to  your  knowledge? 

A.     Brother   Thompson   did. 

Q.     Just  what  did  he   do,   if   you  know! 

A.  He  ran  around  and  informed  various  people 
within  various  departments  the  result  of  the 
meeting. 

Q.  And  then  you  remained  away  from  work  to 
the  same  extent  as  the  rest  of  the  people,  two  and 
a  half  days,  is  that  right? 

A.     That  is  quite  obvious.  I  was  suspended. 

Q.  I  didn't  ask  you  whether  it  was  ob\"ious  oi 
not.  T  just  asked  you  whether  you  remained  away 
from  work  from  that  time  on? 

A.     I  haven't  worked  for  that  company  since. 

Q.    Did  you  speak  in  favor   of   the   resolution 
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at  the  time  [229]  that  it  was  adopted  on  July  30? 

A.     Wliich  resolution? 

Q.  The  resolution  in  regard  to  getting  back  the 
Shop  Stewards?  A.     I  believe  I  did. 

Mr.  Tobriner:  Would  you  please  refer  to  the 
resolution,  Mr.  Edises?  It  isn't  quite  clear  just  what 
you  do  mean. 

Mr.  Edises:  ''Motion  that  we  go  back  to  work 
tomorrow  morning  pending  settlement  of  5  Brothers 
Shop  Stewards  laid  off  by  management  at  request 
of  I.L.W.U.  officials.  If  Shop  Stewards  don't  work, 
nobody  works.  Carried  unanimously." 

Q.  (By  Mr.  Edises)  :  Did  Mr.  Sherman  speak 
in  favor  of  that  resolution? 

A.     Mr.  Sherman  was  the  Chairman. 

Q.     Would  you  answer  the  question,  please? 

A.     I  don't  recall. 

Q.  Did  Mr.  Thompson  speak  in  favor  of  the 
resolution  ? 

A.  I  don't  recall  that  he  spoke  for  or  against 
it,  I  mean  after  the  resolution  was  made,  but  I 
think  he  said  something  about  it  previous  to  that. 

Q.  Did  Mr.  Lincoln  Olsen  speak  in  favor  of 
the  resolution? 

A.  I  don't  believe  Mr.  Olsen  spoke  at  that 
meeting. 

Q.  Now,  were  there  any  activities,  or  was  there 
any  program  adopted  for  keeping  the  employees 
together  during  the  time  of  the  walkout,  keeping 
them  informed  of  what  was  going  on,  [230]  and 
so  on?  A.     Yes. 
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Q.     Would  you  describe  that  program,  please? 

A.  I  believe  that  program  was  set  up  on  July 
31.  There  were  various  employees  of  the  Company 
to  receive  telephone  calls  from  the  people  within 
their  department  concerning  what  was  taking  place. 

Q.  And  was  there  anything  in  the  nature  of  a 
strategy  committee'? 

A.  I  believe  the  four  men,  along  with  others, 
were  to  carry  out  the  strategy. 

Q.  Well,  what  four  men?  When  you  speak  of 
the  ''four  men,"  you  mean  the  four  committeemen'? 

A.     That  is  right. 

Q.  Well,  what  four  men*?  Thompson,  Sherman, 
Lonnberg,  and  Olsen,  is  that  right? 

A.     That  is  right. 

Q.  Do  you  remember  any  other  persons  who 
participated  in  this  strategy  committee  *? 

A.  I  would  rather  not  name  them,  because  some 
of  them  are  still  working  at  Colgate-Palmolive- 
Peet's. 

Q.     Leave  those  persons  out. 

A.     The  five  Stewards  were  included. 

Q.  Were  included.  Now,  Mr.  Lonnberg,  had  you 
ever  been  an  officer  of  Local  6,  CIO?  [231] 

A.  I  served  two  .years  on  the  Investigating  Com- 
mittee, one  year  of  which  I  served  as  Chairman. 

Q.  Yes.  And  were  you  an  active  union  member 
of  the  CIO?  A.     I  was. 

Q.  And  I  suppose  you  were  familiar  with  the 
policies  of  the  Union?  A.     I  was. 

Q.     Were    you     aw^are    that    the     ILWU     had 
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pledged  that  it  would  not  tolerate  any  strikes  or 

stoppages  of  work  during  the  duration  of  the  recent 

war? 

A.  That  was  a  directive  handed  down  by  the 
Executive  Board  of  the  International,  as  I  under- 
stand it. 

Q.  Well,  you  knew  that  it  was  the  official  action 
of  the  Union,  did  you  not? 

A.  Well,  that  was  what  I  knew,  it  was  a  direc- 
tive down  from  the  Executive  Board. 

Q.  Well,  you  are  not  contending  that  you  did 
not  know  that  that  was  the  official  union  policy, 
are  you? 

A.  Well,  the  Executive  Board  evidently  was  the 
policy   board. 

Q.  Uh  huh.  Are  3'ou  intimating  that  you  were 
opposed  to  that  policy? 

Mr.  Rowell :     AVell,  now,  that  is  immaterial. 

Mr.  Royster:     I  object. 

Trial  Examiner  Ruckel :     Objection  sustained. 

Q.  (By  Mr.  Edises)  :  Now,  you  stated  on  the 
25th  of  August,  while  you  were  in  the  plant  with 
Mr.  Harvey  Howard  and  Mr.  Luchsinger,  you  spoke 
to  a  number  of  employees,  and  that  not  only  did 
employees  talk  to  you  but  also  foremen  spoke  to 
you ;  is  that  right  ?  A.     That  is  correct. 

Q.  And  you  very  courteously  declined  to  name 
the  foremen,  but  I  trust  that  you  have  no  similar 
objection  to  telling  us  what  you  discussed  with 
these  foremen? 
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A.  They  asked  us  how  things  were  going,  and 
we  informed  them,  "So  far  they  looked  fairly 
good." 

Q.  They  looked  fairly  good.  That  seemed  to 
make  them  happy? 

Mr.  Tobriner:     Objection. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Edises:     No  further  questions. 

Mr,  Hecht:     I  have  a  couple  of  more  questions. 

Mr.  Royster:  Well,  I  guess  I  am  entitled  to 
have  a  second  crack  now^  on  the  redirect,  am  I  not? 

Trial  Examiner  Ruckel:     You  may  examine. 

Redirect  Examination 
By  Mr.  Royster: 

Q.  At  the  meeting  in  Mr.  R alley's  office  on  July 
31,  Mr.  Lonnberg,  did  you  see  a  telegram  at  that 
meeting  ? 

A.     It  came  in  during  that  meeting.  [233] 

Q.     And  to  whom  was  it  delivered? 

A.     To  Mr.  Railey. 

Q.     Did  Mr.  Railey  open  the  telegram? 

A.     I  believe  he  did. 

Q.     Did  you  see  the  message? 

A.     No,  I  don't  believe  I  did. 

Q.  Did  he  make  any  comment  on  the  message 
to  you  or  to  the  others  there? 

A.  He  commented  that  he  had  now  received  the 
telegram  from  the  Welfare  Employees  Association. 

Q.  Hid  there  been  any  prior  conversation  about 
such  a  telegram? 
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A.  Brother  Sherman  had  informed  him  of  such 
telegram. 

Q.  Well,  what  had  he  told  him  about  a  tele- 
gram? 

A.  He  told  him  that  "If  yon  haven't  received 
a  telegram  yet,  it  will  be  forthcoming." 

Q.  And  what  telegram"?  Did  he  tell  Mr.  Railey 
what  the  telegram  was  about? 

A.  I  believe  he  told  Mr.  Railey  that  it  was 
notification  of  our  severance  with  the  Warehouse 
Union. 

Mr.  Hecht:  Mr.  Royster,  may  I  suggest  that  if 
Mr.  Sherman  is  available  to  testify  that  he  probably 
could  do  a  better  job  of  it? 

Mr.  Royster:  Mr.  Sherman  will  be  on.  That  is 
all  I  have.  [234] 

Recross-Examination 
By  Mr.  Hecht : 

Q.     Mr.  Lonnberg, 

Trial  Examiner  Ruckel  (interposing)  :  Are  we 
through  over  on  this  side  of  the  table? 

Mr.  Rowell:     I  am  not  sure.   Just  a  moment. 

No  questions. 

Q.  (By  Mr.  Pleeht)  :  You  attended  this  dinner 
meeting  on  July  26  ?  A.     I  did. 

Q.  Do  you  know  whether  any  minutes  were 
taken  of  that  meeting? 

A.     I  don't  believe  there  were. 

Q.  I  believe  you  also  attended  the  meeting  of 
July  30?  A.     I  did. 
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Q.     Were  you  at  the  door  like  Mr.  Olsen  was? 

A.     I  was  not. 

Q.  You  were  on  the  floor,  I  take  it,  or  on  the 
platform  1 

A.  I  was  over  on  the  lefthand  side  of  the  build- 
ing going  in,  on  the  raised  platform. 

Q.  Do  you  know  whether  any  reference  was 
made  at  that  meeting  to  minutes  of  the  meeting  of 
July  26?  A.     There  was  not. 

Q.  Do  you  know  whether  the  Chairman  or  the 
Recording  Secretary  of  that  meeting  made  any 
remarks — just  answer  the  question  "Yes"  or  "No" 
— with  reference  to  questions  of  [235]  racial  dis- 
crimination ? 

A.     Would  you  restate  that  question,  please  ? 

Q.  Was  anything  stated  from  the  platform  on 
July  30  with  reference  to  racial  discrimination? 

Mr.  Rowell:  That  is  objected  to  as  utterly  im- 
material. 

Mr.  Royster:     I  will  join  the  objection. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Hecht:  Mr.  Examiner,  may  I  have  permis- 
sion then  to  recall  this  witness  after  I  put  in  my 
case?  Certain  matters  have  come  within  the  Com- 
pany's knowledge  connected  with  the  question  I 
have  asked,  and  if  I  may  introduce  that  evidence 
b}^  means  of  the  Company's  officers,  but  in  that  case 
I  will  have  to  recall 

Trial  Examiner  Ruckel  (interposing)  :  It  may 
become  relevant.  Is  this  witness  going  to  be  around  ? 

The  Witness :     I  am  working. 
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Trial  Examiner  Ruckel:  You  are  working  in 
the  city? 

The  Witness:  In  Oakland,  or  in  Berkeley, 
rather. 

Mr.  Edises:  Perhaps  counsel  could  make  this 
witness  his  own  witness  just  for  the  purpose  of  ask- 
ing him 

Mr.  Rowell:  That  doesn't  make  the  question 
any  more  material. 

Mr.  Edises:  It  would  be  simply  taking  him  out 
of  turn,  avoiding  the  necessity  of  recalling  him. 

Mr.  Hecht:     I  would  be  glad  to  do  that.  [236] 

Trial  Examiner  Ruckel:  I  think  maybe  it 
wouldn't  be  an  issue  in  the  case.  You  will  have 
ample  time  to  get  in  touch  with  him. 

Mr.  Rowell :     He  will  be  available. 

Mr.  Hecht :  All  right.  Then  another  question^ 
Mr.  Lonnberg. 

Q.  (By  Mr.  Hecht)  :  On  August  25  you  entered 
the  plant  at  about  noon,  did  you  not? 

A.     I  don't  recall  the  exact  time. 

Q.  You  entered  the  plant  together  with  a  num- 
ber of  other  employees  that  were  going  to  work,  did 
you  not?  A.     No. 

Q.     You  are  certain  of  that  ?  A.     I  am. 

Q.  You  are  certain  that  there  was  a  watchman 
in  that  sentry  office  ? 

A.     I  am,  because  I  spoke  to  him. 

Q.  And  did  the  sentry,  to  your  knowledge,  know 
that  you  were  no  longer  an  employee?  • 
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A.  I  don't  recall  whether  we  mentioned  it  to 
him  or  not. 

Q.  And  he  may  well  have  assumed  that  you  were 
still  an  employee! 

Mr.  Tobriner:  Objected  to  on  the  ground 
whether  he  did  or  not  assume  it  is  something  that 
is  entirely  suppositious  and  calls  for  a  conclusion. 

Trial  Examiner  Ruckel     Objection  sustained. 

Q.  (By  Mr.  Hecht)  :  Do  joii  know  the  name 
of  the  watchman? 

Mr.  Rowell:  Do  you  want  to  take  action  against 
the  watchman  now,  Mr.  Hecht? 

A.  I  would  prefer  not  to  name  the  man.  He  is 
still  employed  there. 

Mr.  Hecht:  I  don't  think  there  is  any  harm  in 
having  the  name  of  the  watchman.  After  all,  lie 
knew  him  and  he  spoke  to  him,  unless  Mr.  Lonn- 
beig  probably  believes  that  it  was  wrongful  to  enter 
without  registering,  and  that  some  harm  may  come 
to  the  watchman  because  Mr.  Lonnberg  did  not 
comply  with  Company  regulations. 

Mr.  Tobriner:  Will  those  remarks  of  counsel 
please  be  stricken,  imputing  anything  to  Mr.  Lonn- 
berg ? 

Trial  Examiner  Ruckel :  They  may  be  stricken, 
but  we  cannot  go  on  withholding  names. 

Mr.  Rowell:  We  are  advised  that  the  watchman 
has  since  died,  and,  therefore,  is  beyond  the  reach 
of  the  company. 

Mr.  Hecht:     We  will  exhume  him. 
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Q.  (By  Mr.  Hecht) :  So  may  we  have  the 
name  of  the  watchman,  please? 

A.  I  don't  know  the  man's  full  name.  I  believe 
his  name  was  Otto. 

Q.  Otto.  If  I  told  you  his  name  was  Otto  Lind- 
berg,  would  you  recognize  the  last  name?  [238] 

A.     I  am  not  familiar  with  the  man's  last  name. 

Q.     Were  you  wearing  your  badge? 

A.     No. 

Mr.  Hecht:     That  is  all. 

Mr.  Rowell :     Could  I  ask  just  one  question  ? 

Trial  Examhier  Ruckel :     Go  ahead. 

Redirect  Examination 
By  Mr.  Rowell : 

Q:  Did  you  observe,  and  are  you  able  to  state 
with  reasonable  accuracy  the  number  of  people 
present  at  that  July  30  meeting,  Mr.  Lonnberg? 

A.  At  the  July  30  meeting  there  was  ajiproxi- 
mately  275. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 
Mr.  Rowell:     Xo  further  questions. 
Mr.  Edises:     May  I  offer  Intervener's  4?   It  has 
been  identified. 

Trial  Examiner  Ruckel :     It  may  be  received. 
(Thereupon  the  document  heretofore  marked 
Intervener's   Exhibit   No.   4   for   identification 
was  received  in  evidence.) 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 
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Trial  Examiner  Ruckel :     On  the  record.  [239] 
Mr.  Heclit :     May  I  recall  Mr.  Lonnberg  for  just 
a  couple  of  questions? 

HAROLD  R.  LONNBERO, 
recalled  as  a  witness  by  and  on  behalf  of  the  Na- 
tional  Labor   Relations   Board,   having   been   pre- 
viously sworn,  was  examined  and  testified  further 
as  follows: 

Recross-Examination 
By  Mr.  Hecht : 

Q.  Mr.  Lonnberg,  I  think  you  have  testified  that 
you  were  a  member  of  a  Strategy  Committee  on 
behalf  of  the  AF  of  L? 

A.     If  it  can  be  called  that. 

Q.  Are  you  familiar  with  something  called 
"Progress  Reports,"  a  leaflet? 

A.     I  saw  some  of  them. 

Q.  Do  you  know  if  they  were  prepared  under 
the  direction  of  the  Strategy  Committee? 

A.  Most  of  them  were  prepared  under  the  direc- 
tion of  Mr.  Harvey  E.  Howard,  our  representatives. 

Q.  And,  speaking  generally  of  the  leaflets,  were 
they  distributed  at  the  plant,  do  you  laiow? 

Mr.  Rowell:     If  you  know? 

A.  I  did  not  know  that  they  were  distributed  at 
the  plant.  I  did  not  know  anyone  had  distributed 
them. 

Q.  (By  Mr.  Hecht) :  Do  you  know  what  the 
purpose  of  these  leaflets  was  then  ?  [240] 

Mr.  Tobriner:  I  object  on  the  ground  the  leaf- 
lets will  speak  for  themselves. 
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Trial  Examiner  Ruckel:     He  may  answer. 
A.     They  were  pursuant  to  an  election  to  be  held 

between  the  CIO  and  AF  of  L. 

Q.     (By  Mr.   Hecht) :     They   were   intended   to 
be  distributed,  were  they  not,  Mr.  Lonnberg? 
A.     They  were. 
Mr.  Tobriner:     Objected  to. 

Q.  (By  Mr.  Hecht)  :  Did  your  Strategy  Com.- 
mittee  have  any  plan  for  the  purposes  of  distribut- 
ing these  leaflets'? 

A.     I  didn't  have  any  knowledge  of  it. 

Q.  You  didn't.  Do  you  know  of  anybody  who 
has  any  knowledge  of  it? 

A.  If  there  was  any  such  plan  I  believe  Brother 
Luehsinger  can  answer. 

Q.  Brother  Luehsinger  can  answer.  Do  you 
know  who  attended  to  the  writing  and  mimeograph- 
ing of  these  leaflets? 

A.     Mr.  Harvey  E.  Howard. 

Mr.  Hecht:     That  is  all. 

Trial  Examiner  Ruckel :     Further  questions  ? 

Mr.  Royster:     No  further  questions. 

Trial  Examnier  Ruckel:     That  is  all. 
(Witness  excused.) 

We  will  recess  until  1 :30.  [241] 

(Whereupon,   at   12:00   a.   m.   a   recess   was 
taken  until  1:30  p.  m.  of  the  same  day.)  [242] 
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After  Recess 

(Whereupon,  the  hearing  was  resumed,  pur- 
suant to  recess,  at  1:30  p.  m.) 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order. 

Mr.  Royster:     Mr.  William  Sherman. 

WILLIAM  SHERMAN, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.  State  your  name  and  address  for  the  record, 
Mr.  Sherman. 

A.  My  name  is  William  Sherman.  I  live  at  1515 
Kains  Avenue,  Berkeley. 

Q.     Are  you  at  present  employed? 

A.     Yes,  I  am. 

Q.     Wliat  is  your  employment? 

A.  I  am  working  for  the  Yellow  Cab  Company 
in  Oakland. 

Q.  You  were  employed  by  the  respondent,  were 
you  notf  A.     That  is  true. 

Q.     And  for  what  period  of  time? 

A.     From  June  15,  1929,  until  August  4,  1945. 

Q.  Were  you  a  member  of  the  CIO  during  your 
employment  with  the  Company?  A.     I  was. 

Q.     For  what  period? 

A.  1938  until  the  termination  of  my  employ- 
ment, I  suppose. 
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Q.  Mr.  Sherman,  did  voii  attend  a  meeting  of 
Colgate  emi3loyees  on  July  30,  1945? 

A.     I  did. 

Q.     And  were  you  Chairman  of  that  meeting? 

A.     I  was. 

Q.  And  you  were  selected  as  one  of  a  committee 
of  four  to  go  to  the  respondent  I  A.     T  was. 

Q.  Do  you  know  anything  of  a  telegram  sent  to 
the  ILAVU  on  July  30,  1945? 

A.  I  know  of  two  telegrams,  one  sent  to  the 
ILWU,  and  one  sent  to  the  Colgate-Palmolive-Peet 
Company;  Mr.  Railey. 

Q.  Well,  I  show  you  Board's  Exhibit  5  and  ask 
you  if  that  is  one  of  the  telegrams? 

A.  (Examining  document) :  That  is  a  copy  of 
one  of  the  telegrams. 

Q.     And  I  show  you  Board's  Exhibit  6. 

A.     (Examining  document.) 

Q.  Is  that  also  a  copy  of  the  telegram  sent  to 
the  company? 

A.  That  is  a  copy.  Pardon  me.  That  is  my  recol- 
lection. 

Q.  Now,  did  you  go  to  Mr.  Railey 's  office  on  the 
morning  of  July  31,  Mr.  Sherman?  A.     Yes. 

Mr.  Hecht:     May  I  see  those,  please? 

Mr.  Royster:  Yes.  I  just  had  them  typed  up 
(handing  documents). 

Mr.  Hecht :     Yes. 

Q.  (By  Mr.  Royster)  :  At  this  meeting  in  Mr, 
Railey 's  office  on  the  morning  of  July  31,  Mr.  Sher- 
man, was  there  any  mention  of  a  telegram? 
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A.  Yes.  I  tolcl  Mr.  Railey  that  we  had  sent  a 
telegram  and  that  he  probably  would  receive  it  very 
shortly. 

Q.  And  do  you  know  whether  or  not  he  did  re- 
ceive it  ? 

A.  If  I  can  recall  correctly,  he  did  receive  it 
while  we  were  in  the  meeting. 

Q.     Did  he  so  announce  to  you? 

A.     Yes,  he  did. 

Q.  Did  you  have  a  telephone  conversation  with 
Mr.  Altman  on  August  2?  A.     I  did. 

Q.     And  what  was  that  conversation? 

A.  Well,  my  vacation  was  ending  on  August  4, 
and  I  still  hadn't  received  any  notice  from  the 
Union  or  company  to  the  effect  that  my  employ- 
ment there  was  terminated,  outside  of  verbal,  they 
told  me  in  the  office,  and  I  didn't  know  exactly  what 
status  I  stood  in  as  far  as  employment  was  con- 
cerned, and  I  asked  him  what  I  would  do  on  August 
4,  whether  I  would  return  to  work  or  not.  And 
[245]  he  informed  me  that  I  was  one  of  the  ones 
to  be  suspended,  and  that  there  wouldn't  be  any 
use  of  me  coming  down  there  to  be  tired. 

Q.  Now,  Mr.  Sherman,  I  show  you  what  pur- 
ports to  be  a  copy  of  a  letter,  and  I  will  ask  you 
if  you  received  the  original  of  it. 

A.  (Examining  document)  :  I  can't  say  as  to 
whether  this  is  the  original.  However,  I  still  have 
the  original  if  it  is 
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Q.     (Interposing)  :     Do  you  have  it  with  you? 

A.     Yes,  I  have. 

Q.    May  I  see  it,  please? 

A.  This  letter  is  dated  July  30,  1945.  However, 
I  didn't  receive  it  prior  to  the  telephone  conversa- 
tion I  had  with  Mr.  Altman. 

Mr.  Royster:  I  offer  the  writing  in  evidence  as 
Board's  Exhibit  11. 

Mr.  Rowell:     No  objection. 

Mr.  Hecht:     No  objection. 

Trial  Examiner  Ruckel :     It  will  be  received. 

(Thereupon,  the  document  above  referred  to 
was  marked  Board's  Exhibit  11  and  received 
in  evidence.) 

Q.     (By  Mr.  Royster)  :     Did  you  become  a  mem- 
ber of  the  AF  of  L,  Mr.  Sherman  ?  A.     I  did. 
Q.     That  was  subsequent  to  your  suspension? 
A.     Following  my  suspension,  yes. 
Mr.  Hecht:     I  beg  your  pardon? 

(The  answer  referred  to  was  read  by  the  re- 
porter.) 

Mr.  Royster :  I  thinlv  perhaps  I  better  clear  that 
a  little  bit. 

Q.  (By  Mr.  Royster)  :  When  do  you  under- 
stand that  you  were  suspended? 

A.  Well,  I  understand  that  I  was  suspended  as 
of  July  the— or  August  2  when  I  called  Mr.  Altman. 

Mr.  Hecht :     Mr.  Royster, 

Mr.  Royster:     Yes. 

Mr.  Hecht:     Might  I  suggest  the  best  evidence 
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of  Mr.  Sherman's  suspension  might  be  the  letter 
that  is  already  in  evidence  with  reference  to  the 
first  nine  men  who  were  suspended? 

Mr.  Eoyster :  That  was  a  letter  from  the  ILWU 
to  the  Company. 

Mr.  Hecht:  Yes,  and  I  think  there  has  been 
testimony  that  the  letter  was  referred  to  at  the 
meeting  of  July  31. 

Mr.  Royster :  The  only  point  I  had  in  mind  here 
was  in  establishing  a  little  bit  more  closely  the  date 
that  he  became  a  member  of  the  AF  of  L.  I  should 
have  done  it  without  all  this  circumfusion. 

Q.  (By  Mr.  Royster)  :  What  date  did  you  join 
the  AF  of  L,  [247]  if  you  recall? 

A.  I  think  that  I  signed  an  application  for  the 
International  Chemical  Workers  Union  on  August 
3rd,  on  or  about.   I  am  not  quite  sure. 

Q.  Have  you  attempted  to  seek  reinstatement  of 
your  employment  at  the  respondent? 

A.  Well,  I  have  twice,  once  by  telephone,  and 
another  time,  on  August  17,  with  eight  other  people 
who  were  suspended. 

Q.  Did  Sanford  Moreau  accompany  you  to  the 
respondent 's  office  on  August  17  ?  A.     He  did. 

Q.     And  Clyde  W.  Haynes?  A.     He  did. 

Q.  You  have  heard  the  testimony  of  the  other 
witnesses  in  that  respect,  have  you,  Mr.  Sherman? 

A.     Yes,  I  have. 

Q.  And  do  you  have  anything  to  state  other  than 
what  they  have  said  about  the  result  of  that  meet- 
ing? 
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A.  AVell,  to  the  best  of  my  knowlewge,  we  went 
to  the  gate,  and  until  the  last  whistle  blew — at  such 
time  we  went  hito  Mr.  Altman's  office,  and  I  think 
the  conversation  was,  or  the  question  was  as  to  why 
were  we  there. 

Trial  Examiner  Ruckel:  Well,  counsel  asked 
you  if  your  testimony  would  be  about  the  same  as 
that  of  the  other  [248]  witnesses  you  heard? 

The  Witness:     Approximately  the  same. 

Trial  Examiner  Ruckel:  Is  there  any  material 
change  that  you  care  to  make? 

The  Witness :  Not  of  any  value  that  I  can  thmk 
of,  that  is,  the  words  that  I  would  put  it  in  might 
be  a  little  different,  what  I  would  say. 

Trial  Examiner  Ruckel:  But  in  substance  that 
is  correct  from  your  recollection,  is  that  right? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Royster)  :  You  acted  as  spokesmen 
for  the  group  on  this  occasion,  did  you,  Mr.  Sher- 
man? A.     I  did. 

Mr.  Royster:     I  believe  that  is  all. 

Q.  (By  Mr.  Rowell) :  Mr.  Sherman,  at  this 
meeting  of  July  30  did  you  make  an  attemj^t  to 
count  or  estimate  the  number  of  employees  there? 

A.     There  was  a  count  taken. 

Q.     Do  you  know  the  result  of  that  count? 

A.  To  the  best  of  my  knowledge  it  was  between 
270  and  275. 

Q.     All  right.   And  as  to  the  meeting  of  July  31, 
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was  there  a  count  or  an  estimate  made  of  the  num- 
ber of  employees  present? 

A.  I  think  there  was  a  count,  but  I  can't  recall 
just  what  the  figures  were.  [249] 

Q.     Would  you  say  it  was  over  200? 

A.  It  was  far  over  200;  at  least  250,  if  I  re- 
member correctly. 

Mr.  Rowell:  May  we  go  off  the  record  for  just 
a  moment,  Mr.  Examiner? 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel :     On  the  record. 

Q.  (By  Mr.  Rowell) :  You  were  on  vacation 
during  the  time.  What  were  the  dates,  the  begin- 
ning and  ending  of  your  vacation? 

A.  Well,  the  vacation  was  to  end  August  4;  it 
was  the  two  weeks  preceding  August  4,  whatever 
that  date  would  fall  on.   I  can't  remember  now. 

Q.  You  were  on  vacation  on  July  30,  31  and  Au- 
gust 1  and  August  2? 

A.     I  was,  that  is  right. 

Mr.  Rowell:  That  is  all  I  have.  Nothing  fur- 
ther. 

Cross-Examination 

By  Mr.  Hecht : 

Q.  Mr.  Sherman,  were  you  present  at  a  dinner 
meeting  of  the  Welfare  Employees  Association  July 
26?  A.     I  was. 

Q.  Mr.  Sherman,  did  you  preside  at  that  meet- 
ing, too?  A.     I  did. 
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Q.     Were  there  minutes  of  that  meeting  taken? 

A.     I  don't  think  there  was. 

Q.     You  are  certain  there  were  no  minutes'? 

A.  I  am  not  going  to  say  I  am  certain,  because  I 
don't  know^  exactly.  Somebody  might  have  been 
taking  minutes  that  I  didn't — not  to  my  knowledge 
there  were  no  minutes  of  the  meeting. 

Q.  Do  you  know  if  there  was  anyone  appointed 
to  take  minutes  of  that  meeting?  A.     No,  I 

don't. 

Q.  Do  you  know  whether  minutes  purporting  to 
be  that  of  the  meeting  of  July  26  were  read  at  the 
meeting  of  July  30?  A.     There  was  not  any 

that  I  know  of. 

Q.     You  were  presiding  at  that  meeting,  too? 

A.     That  is  right. 

Q.  Will  you  tell  me,  if  you  know,  who  took  the 
count  of  the  employees  at  the  meeting  of  July  30? 

A.  I  think  Lincoln  Olsen  was  one  of  them.  Who 
the  other  was,  or  the  others  were,  I  don't  know. 

Q.  From  whom  did  you  receive  your  informa- 
tion ? 

A.  I  received  it  by  a  piece  of  paper  that  was 
put  in  front  of  me  during  the  meeting. 

Q.     Have  you  that  piece  of  paper? 

A.     No,  I  haven't. 

Q.  Do  you  know  who  gave  you  the  piece  of 
paper  ? 

A.     I  think  Lincoln  Olsen  brought  it  up.  [251] 

Q.  Who  took  the  count  of  the  employees  in  the 
meeting  on  July  31?  A.     31? 
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Q.     Yes.  A.     Sorry,  I  don't  recall. 

Q.  How  did  you  get  to  know  that  there  was 
that  number  of  employees  there*? 

A.  Going  by  my  recollection  to  a  thing  that  hap- 
pened six  months  ago.   That  is  all  I  can  say. 

Q.  You  don't  recall  anybody  giving  you  the  in- 
formation ? 

A.     No.    It  was  word  of  mouth  if 

Q.     Somebody  told  you  ? 

A.     That  is  right. 

Q.  So  that  all  you  have  testified  to  as  to  the 
number  of  members  present  is  something  somebody, 
that  you  don't  recall,  told  you? 

A.     That  is  right. 

Q.  Mr.  Sherman,  you  have  testified  that  you 
signed  an  application  for  membership  in  the  Chem- 
ical Workers  Union,  A.  F.  of  L.,  on  or  about 
August  2? 

A.     2nd  or  3rd,  on  or  about.    I  don't  know. 

Q.    Yes.  When  did  you  become  a  member? 

Mr.  Rowell:  That  is  objected  to.  It  is  asking  for 
the  conclusion  of  the  witness. 

Mr.  R oyster:  I  object  to  it  on  the  grounds  of 
its  [252]  materiality. 

Mr.  Hecht:  It  is  a  preliminary  question,  Mr. 
Examiner.  l| 

Trial  Examiner  Ruckel:  He  may  answer  if  he 
knows. 

A.     I  think  I  have  answered  it  already. 

Q.     (By  Mr.  Hecht) :     In  other  words,  it  is  your 
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understanding  of  the  rules  of  the  A.  F.  of  L.  that 

upon  filing  your  application  you  become  a  mem.ber? 

A.     Providing  your  application  is  acceptable. 

Q.     Yes.   Was  it  acceptable  and  accepted? 

A.     It  must  have  been.    I  am  a  member  now. 

Q.  When  did  you  become  a  member?  Were  you 
a  member — let  me  put  it  this  way:  Were  you  a 
member  on  August  17  ?  A.     Yes. 

Q.  Mr.  Sherman,  you  have  been  in  the  past  an 
officer  of  the  ILWU,  haven 't  you  ? 

A.     Correct. 

Q.  And  you  are  familiar  with  the  ILWU  con- 
stitution and  by-laws? 

A.  Well,  I  probably  was  a  great  deal  more  fa- 
miliar at  the  time  I  was  an  officer  than  I  am  right 
now. 

Q.  Yes.  Well,  you  were  quite  familiar  with 
those  rules  on  August  17,  let  us  say? 

A.     I  would  say  "Quite,"  yes. 

Q.  Yes,  sir.  Mr.  Sherman,  as  a  former  officer 
of  the  ILWU  and  as  an  employee  of  the  Respond- 
ent, have  you  any  [253]  recollection  or  any  memory 
of  a  contract  dated  July  9,  1941,  between  the  Re- 
spondent and  the  ILWU  ?  A.     I  have. 

Mr.  Hecht:     May  I  have  the  Board's  Exhibit  7? 
(The  document  was  handed  to  Mr.  Hecht.) 

Q.  (By  Mr.  Hecht)  :  I  am  showing  you  Board's 
Exhibit  7,  a  copy  of  the  contract  which  I  have  just 
referred  to.  A.     What  section,  please? 

Q.     Section  3  on  the  first  page. 

A.     (Examining  document) :     Yes. 
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Q.  On  August  17  you  already  knew  that  jou  had 
been — or,  rather,  withdrawn  that. 

On  August  17,  1945,  you  knew  that  the  Respond- 
ent had  been  notified  by  authorized  officers  of  the 
ILWU  that  you  were  no  longer  a  member  in  good 
standing  of  the  ILWU? 

A.  I  can't  say  that  I  knew  it  for  certain.  I 
don't  know  what  conversations  took  place. 

Q.  Did  you  see  the  letter  of  July  30,  or  31 — I 
don't  recall — 1945,  which  Mr.  Railey  had  in  his  of- 
fice when  that  meeting  was  had  in  his  office  on 
July  31? 

A.     What  letter  are  you  referring  to? 

Q.     From  the  ILWU  to  the  Respondent? 

A.     No,  I  did  not. 

Q.  At  any  rate,  you  were  a  member  of  the  A.  F. 
of  L.  on  August  17?  [254] 

A.     According  to  my  recollection,  yes. 

Q.  Did  you  think  that  as  a  member  of  the  A.  F. 
of  L.  you  could  obtain  employment  in  a  plant  hav- 
ing a  closed  shop  contract  with  the  CIO? 

Mr.  Rowell:  Now,  wait  a  minute!  That  is  cer- 
tainly objectionable. 

Mr.  Royster:     I  will  object. 

Mr.  Hecht:     No,  it  isn't. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Rowell :     Mr.  Examiner,  when  an  official  body] 
of  the  United  States  government,  namely,  the  United! 
States  Labor  Relations  Board,  takes  a  charge  from] 
persons   who   are   seeking   reinstatement   with   the 
Company,  issues  a  complaint  on  it,  orders  a  hear-| 
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ing  on  it,  at  least  there  is  some  prima  facie  evi- 
dence that  it  is  at  least  conceivable  that  these  people 
are   entitled   to   employment   at   the   Respondent's 
plant.    Now,   this  continual  questioning  to   try  to 

show  this  is  bad  faith  to  request  reinstatement 

Trial  Examiner  Ruckel:  Why  argue?  Your  ob- 
jection has  been  sustained. 

Q.  (By  Mr.  Hecht)  :  Mr.  Sherman,  I  show  you 
a  photostatic  copy  of  a  letter  dated  July  31,  1945, 
on  the  stationery  of  the  ILWU,  addressed  to  Col- 
gate-Palmolive-Peet  Company. 

Will  you  look  at  this  copy  and  tell  me  whether 
you  have  seen  the  original  or  a  copy  before*?  [255]; 

A.  (Examining  Document) :  I  have  never  seen 
it. 

Q.  Mr.  Sherman,  there  has  been  some  testimony 
here  as  to  a  Strategy  Committee  formed  by  persons 
who  had  formerly  belonged  to  the  Employees  Wel- 
fare Association  to  carry  on  an  election  campaign 
for  the  AFL. 

Did  you  hear  of  such  a  Strategy  Board  ? 

A.     The  term  "Strategy"  was  never 

Q.     (Interposing)  :     Call  it  w^hat  you  will. 

A.  It  was  never  used,  to  my  knowledge.  There 
was  a  committee  selected  as  contact  people.  That 
is  the  word  we  used. 

Q.  Were  you  here  this  morning  when  Mr.  Lonn- 
berg  testified?  A.     I  was. 

Q.  Did  you  hear  Mr.  Lonnberg's  answers  to  my 
questions  with  reference  to  certain  mimeographed 
leaflets? 
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A.  I  dcn't  know  what  mimeographed  leaflets  you 
are  referring  to. 

Q.  I  will  show  you  one.  I  have  one  with  your 
photograph,  as  a  matter  of  fact. 

A.  I  am  familiar  with  what  they  call  the  prog- 
ress report,  yes. 

Q.     Can  you  tell  us  who  prepared  those  reports'? 

A.  Why,  they  were  prepared  in  the  of&ce  of  Har- 
vey Howard. 

Q.  You  heard  Mr.  Lonnberg  testify  this  morn- 
ing that  it  Vv^as  intended  that  they  be  distributed 
among  the  employees  of  the  plant?  [256] 

A.  Well,  we  didn't  intend  to  use  them  for  wall- 
paper. 

Mr.  Hecht :     Will  you  answer  my  question  ? 

Mr.  Rowell:     He  has  answered  it. 

Q.  (By  Mr.  Hecht) :  In  other  words,  you  in- 
tended them  to  be  distributed? 

A.     I  didn't  think — they  were  intended  to  be  dis-j 
tributed,  yes. 

Q.  Did  you  have  any  part  in  the  distribution 
of  those  leaflets?  A.     I  did  not. 

Q.     You  did  not  ?  A.     No. 

Q.  Can  you  tell  me  who  distributed  those  leaf- 
lets or  attended  to  it?  A.     Xo. 

Q.     You  don't  know?  A.     I  do  not. 

Q.     Were  they  distributed  to  you  ? 

A.     Yes,  I  got  a  copy  through  the  mail. 

Q.     You  got  copies  through  the  mail? 

A.     That  is  right. 
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Q.  Will  you  tell  me  if  you  got  a  copy  of  this 
one  (handing  document)  ? 

A.  (Examining  docmnent)  :  I  am  sorry.  I 
can't  recall  this  particular  one,  or  haven't  got  a 
copy  of  this  particular  [257]  one. 

Q.  You  will  note  below  that  it  called  for  a  meet- 
ing for  August  8.  A.     That  is  right. 

Q.     Do  you  recall  it  now? 

A.  I  still  can't  recall  whether  I  got  any  knowl- 
edge of  the  meeting  through  that  pamphlet  or  not. 

Q.  Would  you  say  that  it  was  one  of  those  leaf- 
lets that  was  prepared  at  the  office  of  Harvey  How- 
ard? 

A.     Oh,  I  think  they  were  all  prepared  there. 

Mr.  Hecht :  May  we  have  this  marked  for  iden- 
tification as  the  Respondent's  Exhibit  1? 

Mr.  Rowell:  Well,  I  object  to  the  introduction. 
The  testimony  has  only  been  so  far 

Mr.  Hecht:     Only  for  identification. 

Mr.  Rowell :  Well,  all  right.  I  will  withdraw  the 
objection. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  1  for  iden- 
tification.) 

Q.  (By  Mr.  Hecht)  :  I  show  you  Respondent's 
Exhibit  1  for  identification,  dated  August  7,  1945. 

A.     Yes. 

Q.  That  was  also  prepared  in  Mr.  Harvey  How- 
ard's office?  A.     That  is  right. 

Mr.  Hecht :  May  we  have  this  marked  Respond- 
ent's Exhibit  [258]  2  for  identification? 
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(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  2  for 
identification.) 

Mr.  Royster :  I  think  we  can  stipulate,  probably, 
that  whatever  you  have  there  came  from  Mr.  How- 
ard's office. 

Mr.  Hecht:     All  right,  if  you  wish  to  stipulate. 

Mr.  Royster :     I  would  like  to  look  at  them. 

Mr.  Hecht:     Before  stipulating? 

Mr.  Royster:  Yes.  You  might  be  mistaken  as 
to  where  some  of  those  came  from. 

Mr.  Hecht:     Well,  the  witness  can  identify  them. 

Q.  (By  Mr.  Hecht)  :  I  show  you  another  leaflet 
dated  August  10,  1945. 

A.  (Examining  document) :  I  couldn't  very 
well  identify  these  without  studying  them  line  for 
line  because  I  don't  know — in  fact,  I  might  have 
to  even  compare  them  with  some  that  I  still  have 
around  the  house  to  identify  them  as  exactly  the 
ones. 

Q.     You  can't  identify  that  one? 

A.  No,  I  can't  identify  this  one,  or  any  of  them, 
that  is,  for  a  certainty. 

Q.  Have  you  changed  your  mind,  Mr.  Sher- 
man  

Mr.  Rowell  (interposing)  :  Well,  now,  wait  a 
minute.  Obviously  he  is  being  a  very  careful  wit- 
ness. You  wouldn't  be  able  to  state  that  something 
was  a  copy  of  something  you  [259]  saw  six  months 
ago  word  for  word,  necessarily. 
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Mr.  Heclit:  There  are  lots  of  things  of  which 
they  have  a  very  clear  recollection  that  occurred  six 
months  ago,  Mr.  Rowell. 

Mr.  Edises:  May  we  go  off  the  record  for  a 
moment,  Mr.  Chairman? 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 
Better   mark   this   Respondent's    Exhibit   3   for 
identification. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  3  for 
identification.) 

Trial  Examiner  Ruckel :  We  will  recess  for  five 
minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel :     On  the  record. 

Mr.  Hecht:  Mr.  Examiner,  it  is  stipulated  by 
and  between  counsel  for  the  Board,  counsel  for  the 
complainants,  counsel  for  the  intervener,  and  coun- 
sel for  the  respondent  that  certain  mimeographed 
leaflets,  most  of  which  bear  the  title,  *' Progress  Re- 
ports," were  mimeographed  and  prepared  at  the 
office  of  Harvey  Howard 

Mr.  Edises  (interposing)  :  May  I  interrupt  ?  I 
don't  think  that  is  material.  My  imderstanding  is 
that  some  of  these  things,  not  all  of  these  things, 
were  Howard's  jobs.  [260]  There  was  collaboration 
and  various  people  worked  on  them. 
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Mr.  Hecht:  I  say  that  they  were  merely  pre- 
pared and  mimeographed  at  his  office. 

Mr.  Royster :     On  behalf  of  the  AF  of  L  Union. 

Mr.  Edises:     Why  not  put  it  that  way? 

Mr.  Hecht:  On  behalf  of  the  AF  of  L  members 
for  the  purpose  of  being  distributed  among  the 
employees  of  the  respondent. 

And  if  the  Examiner  wants,  I  will  just  read  off 
the  dates  to  be  admitted  in  that  order. 

Trial  Examiner  Ruckel:  Why  don't  you  just 
have  them  marked,  giving  them  the  next  succeeding 
number  ? . 

Mr.  Hecht:  4  will  be  one  dated  September  12, 
1945. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  4  for 
identification.) 

Mr.  Hecht:     Another  is  September  15,  1945. 
(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit   No.   5  for 
identification. ) 

Mr.  Hecht:     Another  dated  September  18,  1945. 
(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit   No.   6  for 
identification.) 

Mr.  Hecht:  The  next  is  dated  September  27, 
1945. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exliibit  No.  7  for 
identification.) 
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Mr.   Heeht:     Tlie   next   is   dated   September   29, 
1945.  [261] 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  8  for 
identification.) 

Mr.  Hecht:     The  next  is  dated  October  2,  1945. 
(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.   9  for 
identification. ) 

Mr.  Hecht:     The  next  is  dated  October  9,  1945. 
(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  10  for 
identification.) 

Mr.  Hecht:     And  October  11,  1945. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  11  for 
identification. ) 

Mr.  Hecht:     And  October  12,  1945. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  12  for 
identification. ) 

Mr.  Hecht:     October  13,  1945. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  13  for 
identification.) 

Mr.  Hecht :     October  15,  1945. 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  14  for 
identification.) 
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Mr.  Hecht:  And  then  there  is  a  ballot  without 
date  which  will  be  next  in  order. 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  15  for 
identification.) 

Trial  Examiner  Ruckel:  Is  that  stipulated  to, 
gentlemen'?  [262] 

Mr.  Edises:     So  stipulated. 
Mr.  Rowell :     So  stipulated. 
Mr.  Royster:     So  stipulated. 
Mr.  Hecht:     So  stipulated. 

Trial  Examiner  Ruckel:     They  will  be  received. 

(Thereupon  the  documents  heretofore  marked 

Respondent's  Exhibits  Nos.  1  to  15  inclusive, 

for  identification,  were  received  in  evidence.) 

Trial  Examiner  Ruckel:  Now,  for  my  informa- 
tion, what  materiality  is  claimed  for  these? 

Mr.  Hecht:  May  it  please  the  Examiner  it  is 
charged  in  the  complaint  that  we  did  not  permit 
the  distribution  of  AF  of  L  circulars  while  permit- 
ting the  distribution  of  CIO  circulars  throughout 
the  plant. 

Our  answer  pleads  that  innumerable  leaflets 
emanating  from  both  sides  were  distributed  in  the 
plant  and  that  we  in  no  wise  interfered  v/ith  the 
distribution  of 

Mr.  Rowell:     Well,  I  presume  the  offer  will  be 
tied  up  with  proof  of  distribution '? 
Mr.  Hecht:     Yes. 
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Trial  Examiner  Ruckel:  At  least  these  are  the 
pamphlets  referred  to? 

Mr.  Hecht:     Yes. 

Q.  (By  Mr.  Hecht) :  Mr.  Sherman,  you  were, 
you  said,  [263]  presiding  at  the  meeting  of  October 
30,  1945? 

Mr.  Royster:     That  is  July  30. 

Q.     (By  Mr.  Hecht):     July  30,  1945? 

A.     That  is  right. 

Q.  Was  there  anything  stated  by  anybody  on 
the  platform  having  to  do  with  the  question  of  racial 
discrimination  ? 

Mr.  Rowell:  That  is  objected  to  as  utterly  im- 
material. 

Mr.  Royster:     I  object. 

Trial  Examiner  Ruckel :  Read  the  question, 
please. 

(The  question  referred  to  was  read  by  the 
reporter.) 

Trial  Examiner  Ruckel:     What  date  was  this? 

Mr.  Hecht :     July  30,  1945. 

Trial  Examiner  Ruckel:  Objection  sustained. 
You  may  wish  to  recall  him  later.  This  may  not  be 
a  factor  in  the  case. 

Mr.  Hecht:  All  right.  When  do  you  expect  to 
close,  Mr.  Royster? 

Mr.  Royster:     I  think  Fridaj^  evening. 

Mr.  Hecht:  And  we  will  continue  on  Saturday^ 
I  take  it,  Mr.  Examiner? 
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Trial  Examiner  Kuckel :     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Any  further  questions  of  this  witness? 

Mr.  Hecht:     No  further  questions  on  my  part. 

Mr.  Rowell :  Well,  just  a  minute.  I  thought  Mr. 
Edises  wanted  to  ask 

Mr.  Edises:  Yes,  I  haven't  questioned  the  wit- 
ness yet. 

Trial  Examiner  Ruckel:     I  am  sorry. 

Q.  (By  Mr.  Edises)  :  Mr.  Sherman,  you  at- 
tended the  meeting  of  July  30,  did  you  nof? 

A.     I  did. 

Q.     That  was  held  what  time  of  day? 

A.     4:15  I  believe. 

Q.  4:15.  That  was  after  you  had  received  the 
rejection  from  the  Company  of  your  demand  that 
the  Stewards  be  put  back  ?  A.     After,  you  say  % 

Q.     After?  A.     No,  it  was  before. 

Q.     Before?    That  is  right. 

Now,  what  was  the  purpose  of  that  meeting? 

A.     V/ell,  apparently  the 

Q.  (Interposing) :  Excuse  me  a  minute.  Just 
a  second.  The  meeting  was  held  after  the  Stewards 
had  been  suspended,  correct? 

A.     That  is  right. 

Q.     Now,  what  was  the  purpose  of  the  meeting? 

A.  Well,  the  purpose  of  the  meeting,  I  presume, 
was  to  see  if  the  entire  group  wanted  to  discontinue 
affiliation  with  [265]  the  ILWU,  I  believe. 

Q.     At  least  that  was  the  question  that  the  spon- 
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sors  at  the  meeting  intended  to  put  to  the  persons 

present,  is  that  correct?  A.     That  is  right. 

Mr.  Edises:  Now,  ma}^  I  see  those  telegrams, 
please  ? 

(The  documents  were  handed  to  Mr.  Edises.) 

Q.  (By  Mr.  Edises)  :  I  have  this  telegram  of 
July  30  here,  Board's  Exhibit  5,  sent  to  the  Ware- 
house Union,  and  notifying  the  Union  that  200  em- 
ployees of  the  Company  are  hereby  withdrawing 
from  the  Union  and  refuse  to  be  further  bound  by 
any  laws,  rules  or  regulations  of  the  Union. 

Mr.  Rowel  1:  It  says,  "More  than  200  em- 
ployees," Mr.  Edises. 

Mr.  Edises:  I  am  sorry.  "More  than  200,"  I 
assure  you,  it  was  unintentional. 

Mr.  Rowell:     Right. 

Mr.  Edises:     After  all,  it  is  in  the  record. 

Q.  (By  Mr.  Edises)  :  Now,  with  that  telegram 
in  mind,  Mr.  Sherman,  I  would  like  to  ask  you  when 
you  placed  your  own  severance  of  affiliation  from 
the  ILWU? 

Mr.  Rowell:  Well,  now,  that  is  objected  to  as 
calling  for  the  legal  conclusion  of  the  vitness. 

Mr.  Edises :     Oh,  Mr.  Examiner, 

Mr.  Rowell  (Interposing) :  It  is  possible  that 
this  witness  [266]  may  be  maintaining  a  suit  in 
court  under  the  advice  of  counsel  that  the  relation- 
ship has  never  been  severed,  and  is  still  not  severed. 

Mr.  Edises:     Oh,  Mr.  Examiner 

Mr.    Rowell     (Interposing) :     Because    the    pro- 
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ceedings  of  the  Union  by  which  it  was  attempted 

to  be  severed  were  illegal. 

Trial  Examiner  Ruckel:  Well,  there  is  a  tele- 
gram which  refers  to  a  severance. 

Mr.  Edises:     Certainly. 

Trial  Examiner  Ruckel :  Now,  whether  it  was 
or  not  I  think  it  is  proper  to  ask  as  to  what  time 
he  dates  that  severance. 

Mr.  Edises:  That  is  right.  In  other  words,  I 
am  only  asking  him  his  own  case,  and  I  refer  to 
the  telegram  because  I  presume,  at  least  common 
sense  would  indicate  that  that  would  establish  the 
date,  but  perhaps  I  am  wrong.  That  is  why  I 
wanted  to  ask  the  wibiess. 

The  Witness:  Will  you  repeat  the  question, 
please  ? 

Q.  (By  Mr.  Edises):  Well,  the  question  was: 
When  do  you  consider  that  your  affiliation  with 
ILWU  was  withdrawn? 

Mr.  Rowell:  Well,  we  can  stipulate  the  facts  on 
it,  can't  we*?  I  mean,  after  all,  they  did  withdraw 
from  the  ILWU  as  a  group  and  attempted  to  choose 
another  bargaining  agent,  then  all  this  stuff  came 
up,  and  the  question  is  still  [267]  a  matter  of  law 
as  to  whether  they  actually  were  kicked  out  by  the 
CIO  Union,  whether  that  was  legal  or  not.  It  is 
a  matter  of  law  rather  than — we  have  got  the  facts. 
Why  ask  his  conclusion  on  it'? 

Mr.  Edises:  Well,  I  don't  particularly  care 
whether  I  get  the  testimony  by  the  witness  or  by 
stipulation.    Apparently  Mr.  Rowell  is  willing  to 
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stipulate  that  the  persons  included  in  that  telegram 

withdrew  their  affiliation  from  the   ILWU   as   of 

the  date  that  telegram  bears.    That  is  agreeable  to 

me. 

Mr.  Rowell:  Well,  no,  I  am  not  ready  to  stipu- 
late in  any  such  fashion.  I  am  ready  to  stipulate 
the  facts. 

Mr.  Edises:     I  am  sorry  I  misunderstood  you. 

Mr.  Rowell :  I  am  ready  to  stipulate  the  facts, 
not  the  legal  conclusions. 

Trial  Examiner  Ruckcl:  Well,  let's  get  it  from 
the  witness: 

One  of  the  telegrams  says,  "You  hereby  with- 
draw," the  other  says,  "Have  withdrawn."  Both 
telegrams  are  dated  the  same  date. 

What  date  did  you  have  in  mind  as  constituting 
your  withdrawal  so  far  as  you  are  concerned, 
whether  it  was  effective  or  not,  from  the  CIO? 

The  Witness:  If  you  are  referring  to  my  par- 
ticular withdrawal  from  the  CIO,  it  was  not  the 
intent  of  the  telegram  [268]  to  segregate  individuals 
as  discontinuing  affiliations  with  the  CIO.  The  in- 
tent of  the  telegram  was  that  we  w^ere  discontinuing 
the  bargaining  agency,  forming  another  group. 

Mr.  Edises:  Well,  now,  I  ask  that  all  this  testi- 
mony as  to  the  intent  of  the  telegram  go  out.  The 
intent  of  the  telegram  is  to  be  determined  from  the 
telegram  itself.  My  question  was  not  as  to  what 
the  intent  of  the  telegram  was  because  I  can  read; 
so  can  the  Examiner  read.  What  I  wanted  to  know 
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was  v\'liat  this  witness  regarded  as  the  date  of  his 

withdrawal  from  the  ILWU. 

Mr,  Royster:  Well,  now,  there  seems  to  be  a 
certain  ambiguity. 

Mr.  Edises:  Well,  Mr.  Chairman,  taking  first 
things  first,  I  move  to  strike  the  testimony  of  this 
witness  as  to  the  intent  of  the  telegram  on  the 
ground  the  telegram  speaks  for  itself. 

Mr.  Royster :     Mr.  Examiner,  if  that  be  true 

Trial  Examiner  Ruckel  (interposing)  :  Well,  not 
necessarily.  Motion  denied.  He  can  tell  what  the 
telegram  means,  or  construe 

Mr.  Hecht  (interposing)  :  May  I  say,  Mr.  Ex- 
aminer, I  don't  particularly  care  in  so  far  as  this 
affects  the  intervener  and  the  complainants,  but  I 
don't  think  that  the  respondent  should  be  bound  by 
whatever  was  the  intent  of  Mr.  Sherman  or  the 
persons  who  caused  that  telegram  to  be  [269]  sent. 

Mr.  Edises:  My  motion  to  strike  is  denied,  Mr. 
Examiner  ? 

Trial  Examiner  Ruckel:     Yes. 

Q.  (By  Mr.  Edises)  :  Now,  may  I  have  an  an- 
swer to  the  question,  Mr.  Sherman,  of  when  you 
regarded  your  withdrawal  from  the  ILWU  as  hav- 
ing become  effective? 

Mr.  Rowell:  Well,  that  is  objected  to.  I  musi 
press  this  objection,  Mr.  Examiner,  because  it  calls 
for  a  legal  conclusion  of  the  witness. 

Trial  Examiner  Ruckel:  No,  the  question  was 
when  he  intended  it  to  be  effective.    We  are  nol 
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concerned  whether  it  was  or  not.  Perhaps  he  is 
still  in  there,  for  all  I  know. 

Mr.  Rowell :  Well,  all  right,  on  that  understand- 
ing I  withdraw  the  objection. 

Mr.  Hecht:  Mr.  Examiner,  before  the  answer 
is  given,  is  it  understood  that  none  of  his  testimony 
is  binding  on  the  respondent  as  it  camiot  be  bound 
by  whatever  the  intent  of  Mr.  Sherman  was? 

Mr.  Rowell :     That  is  not  understood  at  all. 

Trial  Examiner  Ruckel :  It  stands  to  reason  that 
you  are  not  bomid  by  his  answer. 

Mr.  Edises :     He  is  not  the  respondent 's  witness. 

Trial  Examiner  Ruckel:  Rephrase  ,vour  ques- 
tion. 

Mr.  Edises:     All  right.    I  will  just  rephrase  it. 

Q.  (By  Mr.  Edises)  :  When  did  you  intend 
your  withdrawal  [270]  from  the  ILWU  to  take 
effect  ? 

A.  Well,  I  might  say  that  if  they  had  intentions 
of  throwing  me  out  of  the  Union  it  would 

Q.  (Interposing)  :  No,  just  a  minute,  Mr.  Sher- 
man.  I  think  the  question  was  a  simple  one. 

Trial  Examiner  Ruckel:  With  reference  to  the 
statement  in  your  telegram  when  do  you  date  your 
intention  to  withdraw  from  the  Union  I  As  of  the 
date  of  the  telegram  or  previously,  or  afterwards  ? 

The  Witness:  I  intended  to  withdraw  from  the 
Union  when  we  became  the  recognized  bargaining 
agent. 
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Q.  (By  Mr.  Edises)  :  Mr.  Sherman,  you  sent 
this  telegram,  didn't  you? 

A.     I  did. 

Q.     Read  it,  read  it  aloud. 

Mr.  Rowell :     Well,  now,  that  is  not  necessary. 

Mr.  Edises :  I  submit  I  want  to  hear  the  witness 
read  it  aloud.   It  is  cross-examination. 

Trial  Examiner  Ruckel :  You  may  read  it  aloud 
if  you  wish. 

The  Witness:     I  don't  wish  to  if  I  have  a  choice. 

Q.  (By  Mr.  Edises)  :  I  will  read  it  aloud.  WiU 
you  i^lease  listen  to  this,  Mr.  Sherman? 

This  is  to  '' International  Warehousemen's  Union, 
Local  6.  [271] 

"You  are  hereby  notified  that  more  than  200  em- 
ployees of  the  Colgate-Palmolive-Peet  Co.,  all  being 
former  members  of  your  Union  and  being  more 
than  50  per  cent  of  such  employees  by  action  taken 
for  such  purpose,  have  and  do  hereby  withdraw  j 
from  your  Union,  sever  comiections  and  refuse  to 
be  further  bound  by  any  of  the  laws,  rules,  or  regu-j 
lations  of  the  Constitution  of  I.L.W.U. 

Signed:  Employees  Welfare  Association.] 
By:  Negotiating  Committee, 
E.  H.  Thompson, 
W.  P.  Sherman." 

Xow,  are  you  the  W.  P.  Sherman  referred  to  ii 
this  telegram?  A.     Right;  correct. 
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Q.  Yes.  And  did  you  understand  the  telegram 
as  I  just  read  it  to  you? 

A.     I  think  I  understood  it,  yes. 

Q.  Yes.  And  were  you  playing  tricks  on  the 
Union  when  you  sent  that  telegram,  or  did  you 
really  mean  it? 

Mr.  Rowell:     Now, 

Mr.  Royster  (interposing)  :     I  object. 

Mr.  Rowell:     That  is  an  improper  question. 

Trial  Examiner  Ruckel:  Objection  sustained  to 
the  form  of  the  question. 

Q.  (By  Mr.  Edises)  :  Mr,  Sherman,  are  any  of 
these  statements  [272]  contained  in  that  telegram 
false? 

A.  (Examining  document)  :  Not  to  my  knowl- 
edge, no. 

Q.  Now,  Board's  Exhibit  6  is  the  telegram  sent 
to  Colgate-Palmolive-Peet  Company,  Berkeley,  Cal- 
ifornia, stating: 

"You  are  hereby  notified  of  action  taken  by  more 
than  200  employees  of  Colgate-Palmolive-Peet  Co., 
all  being  former  members  of  ILWU  1-6,  and  being 
more  than  50  per  cent  of  total  employees  have  with- 
drawn and  severed  relations  with  ILWU-6  as  col- 
lective bargaining  agent." 

Signed:  "Employees  Welfare  Association,  by 
Negotiating  Committee,  E.  H.  Thompson,  William 
Sherman " 

You  are  the  William  SheiTQan  referred  to  in  this 
telegram  ?  A.     Yes. 
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Q.  And  you  sent  this  telegram  on  or  about  the 
date  it  bears,  did  you  nof?  A.     Right. 

Q.  Is  there  any  statement  in  this  telegram  which 
is  false?  A.     Not  to  my  knowledge,  no. 

Q.  Now,  Mr.  Sherman,  you  were  one  of  those 
who  waited  on  the  Company  and  endeavored  to  get 
the  Stewards  back  to  work?  A.     Right. 

Q.  And  following  that  the  employees  walked  off 
the  job?  A.     Correct. 

Q.     Following  your  failure  to  get  them  back? 

A.  Following  that  the  work  ceased  at  12  o'clock, 
such  as  it  [273]  always  has. 

Q.  Yes.  Now,  I  would  like  to  have  you  explain 
the  circumstances  of  that  cessation  of  work.  What 
did  you  have  to  do  with  bringing  it  about,  how  did 
you  go  about  it? 

A.     About  the  cessation  of  work? 

Q.  Yes.  Now,  I  don't  want  to  confuse  you. 
There  was  a  2i/2-day  stoppage  of  work,  wasn't 
there?  A.     Right. 

Q.     Now,  I  would  like  to  have  you  tell  me  justi 
how  that  was  accomplished  in  so  far  as  you  know*^ 

A.     As  far  as  I  know  it  was  accomplished  by 
meeting  that  the  employees  chose  to  attend  at  1' 
o'clock,  and  never  returned. 

Q.  Well,  what  event  preceded  this  continuous 
meeting  which,  so  to  speak,  precipitated  the  meet- 
ing? In  other  words,  there  must  have  been  som( 
sign  which  led  the  employees  to  go  out.  Now,  what] 
was  that,  how  was  that  determined? 

A.     There  was  no  sign.   You  read  the  minutes  oi 
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the  preceding  meeting.   The  next  step  would  be  an- 
other meeting  to  find  out  what  was  to  be  done,  to 
report  what  we  had  to  say  to  these  people  as  a 
result  of  our  meeting  with  Railey. 

Q.  Well,  now,  after  you  left  Mr.  Railey 's  office, 
Mr.  Sherman,  you  went  back  into  the  plant,  didn't 
you? 

A.  We  went  back  to  Mr.  Smith's  office  and  were 
addressed  again  by  Mr.  Railey.  [274] 

Q.  And  then  what  did  you  do  about  notifying 
the  employees  that  they  were  to  go  out? 

A.  I  informed  several  emj^loyees  that  there  w^as 
a  meeting  at  noon. 

Q.  That  was  the  continuous  meeting,  so-called; 
right? 

A.  That  was  the  one  that  resulted  in  a  contin- 
uous meeting,  yes. 

Q.  Yes.  How  many  employees  did  you  so  no- 
tify? A.     Well,  I  am  sorry;  I  don't  remember. 

Q.     Well,  roughly? 

A.  Oh,  I  would  say  perhaps  one  or  so  in  each 
department. 

Q.  Well,  now,  what  arrangement  had  you  made  ? 
Wliat  arrangements  had  you  agreed  on  with  the 
other  members  of  the  committee  about  conuuunicat- 
ing  to  the  employees  the  failure  of  your  mission 
with  Mr.  Railey? 

A.     There  was  no  arrangement  made. 

Q.  Well,  isn't  it  a  fact  that  in  some  way  the 
employees  had  to  be  notified  that  you  had  not  sue- 
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ceeded  so  that  they  could  take  the  action  that  had 

previonsh'  been  agreed  on? 

A.  I  think  they  felt  that  we  would  come  and  tell 
them  what  action,  regardless  of  whether  it  was  in 
the  plant  or  othei*wise. 

Q.  Well,  it  is  a  fact,  isn't  it,  that  the  employees 
were  notified  that  the  Stewards  were  not  going  to 
be  put  back  to  work  ?  [275] 

A.     Certain  employees  were,  yes. 

Q.     Well,  you  say  ''certain  employees  were"? 

A.     Right. 

Q.  Did  you  tell  those  employees  to  spread  the 
word  aromid  to  the  others? 

A.  No,  I  don't  think  we  did.  We  presumed  that 
they  probably  would. 

Q.  Well,  3'ou  were  concerned  to  get  as  many 
employees  out  as  you  could,  were  you  not  ? 

A.     Not  necessarily,  no.  I 

Q.  Oh,  now,  Mr.  Sherman,  are  you  tsetifying 
that  you  were  not  interested  in  getting — that  you 
didn't  care  how  many  employees  walked  out  in  sup- 
port of  the  Stewards? 

A.  No,  I  can't  say  that  I  particularly  cared  how 
many  walked  out  in  support  of  the  Stewards,  if  you 
use  that  term. 

Q.  In  other  words,  it  was  immaterial  to  you 
whether  one  walked  out  or  250  walked  out  f  Is  that 
what  your  testimony  is? 

A.     I  believe  I  can  say  it  was  immaterial. 

Q.  You  didn't  care,  in  other  words,  whether  one 
walked  out  or  300  walked  out?  A.     No. 


N.  L.  R.  B.  et  al  407 

(Testimony  of  AVilliam  Sherman.) 

Q.  Uh  huh.  Xow,  after  this — well,  may  I  ask 
this:  Were  you  surprised  when  some  250  walked 
out?  A.     I  was,  yes.  [276] 

Q.  You  didn't  really  think  that  any  would  walk 
out,  did  you? 

A.  I  thiiilv,  Mr.  Edises — I  don't  know  if  this  is 
an  answer  to  your  question  or  not ;  you  know  your- 
self how  difficult  it  is  to  get  people  to  a  meeting, 
and  especially  during  wartime.  My  surprise  was 
that  so  many  people  was  willing  to  attend  the  meet- 
ing. 

Q.  Of  course,  the  fact  is  you  did  everything  you 
could  to  get  them  to  attend,  did  you  not? 

Mr.  Rowell :     That  is  objected  to. 

Trial  Examiner  Ruckel :     You  may  answer. 

A.  I  did  ever^i:liing  I  could  to  get  them  to  at- 
tend, I  notified  everybody  and  left  it  to  their  own 
judgment. 

Q.  (By  Mr.  Edises)  :  Yes.  Now^,  after  the  stop- 
page began,  I  presume — I  gathered  from  the  testi- 
mony of  Mr.  Lomiberg  that  there  was  some  kind  of 
coordination  of  events,  some  kind  of — I  think  I  re- 
f erred  to  it  as  a  Strategy  Committee,  and  he  ac- 
cepted that  terminology.  But  was  there  some  kind 
of  coordination  of  the  walkout? 

Mr.  Rowell:  The  terminology  of  counsel  there 
is  different  from  that  of  the  witness.  I  merely  make 
that  observation. 

The  Witness:     Will  you  repeat  that? 

Q.     (By  Mr.  Edises)  :     What  was  done  to  direct 
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and   control   and   coordinate   the   employees   on — T 

won't  say  the  strike,  [277]  but  in  the  walkout? 

A.  Well,  the  only  thing  that  I  can  say  to  that 
is  what  has  been  testified  to  already,  is  that  there 
was  a  contact  committee  set  up  to  keep  each  other 
informed,  and  this  group  was  to  keep  others  in- 
formed.  I  believe  that  was  the  thing. 

Q.  What  I  am  interested  in  is  the  direction  of 
the  thing.  In  other  words,  you  had  several  of  these 
continuous  meetings,  did  you  not?  A.     Right. 

Q.  And  I  presume  you  kept  your  people  advised 
about  the  progress  of  events? 

A.     Probably  did. 

Q.  And  there  had  to  be  some  way  of  deciding 
when  you  were  going  to  go  back  and  so  on;  that  is 
true,  isn't  it?  A.     Correct. 

Q.  Now,  Mr.  Lonnberg  testified  that  the  group 
which  assumed  charge  of  directing  this  thing  was 
the  Committee  of  Four,  plus  the  five  Stewards,  plus 
certain  other  persons  whom  he  asked  not  to  be  re- 
quired to  name,  and  I  didn't  press  him  to  name 
those  persons,  and  I  am  not  going  to  press  you  to 
name  them.  But  I  would  like  to  know  just  what  this 
Coordinating  Committee  did.  I  presume  it  must 
have  done  something  mth  its  time  during  this  two 
and  a  half  days,  and  I  would  like  to  know  just  what 
it  did? 

A.  Well,  of  course,  we  were  shopping  around 
fcr  a  union  [278]  with  a  strong  international.  What 
I  done  mostly  was  to  go  shopping,  so  to  speak,  to 
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find  out  the  satisfactory  union  to  represent  us. 

Q.    What  else  did  you  do*? 

A.  Well,  I  presume  I  answered  numerous  phone 
calls  from  various  people,  wanting  to  know  how 
things  were  progressing,  and  that  is  about  all. 

Q.  The  matter  of  the  morale  of  the  people  out 
on  strike,  did  you  do  anything  about  that  ?  Did  you 
visit  them,  for  example,  at  their  homes? 

A.  No,  I  don't  think  outside  of  Thompson  that 
I  did  visit — Thompson  and  Lincoln  01  sen,  I  don't 
think  I  visited  an}^  of  them. 

Q.  Now,  going  back  for  a  moment  to  the  time 
of  your  visit  to  Mr.  Railey  to  try  to  get  the  Stew- 
ards back,  did  you  tell  Mr.  Railey  of  the  action  that 
the  membership  had  taken,  the  resolution? 

A.  I  think  that  a  good  part  of  the  conversation 
centered  on  trying  to  persuade  Mr.  Railey  to  put 
the  five  Stewards  to  work  outside  the  bargaining 
unit  of  the  union. 

Q.  My  question  was  whether  you  informed  Mr. 
Railey  of  the  resolution  that  the  membership  had 
adopted  in  regard  to  these  five  Stewards. 

A.  I  don't  think  we  gave  him  the  exact  words. 
I  think  that  we  requested  in  ever}^  manner  that  we 
knew  to  get  the  Stewards  [279]  back. 

Q.  Well,  did  you  give  him  the  substance  of  the 
resolution  even  though,  perhaps,  not  the  exact 
words  ? 

A.  We  didn't  threaten  '*no  strike,"  if  that  is 
what  you  mean. 

Q.     Well,    I   am   not   asking   you   whether   you 
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threatened  a  strike.   Mr.  Railey  was  informed,  was 
he  not,  that  the  membership  had  given  you  author- 
ity, or  the  membership  had 

A.     (Interposing):     Authorized? 

Q.     Let's  not  put  it  that  way.    had  resolved 

that  it  was  not  going  to  return  to  work  unless  the 
Stewards  returned  to  work? 

A.  Well,  I  don't  think  we  did,  frankly.  I  don't 
recall.   It  has  been  a  long  time  ago. 

Q.  Well,  now,  you  don't  recall  whether  that  was 
actually  stated  or  not?  A.     No. 

Q.  That  meeting  had  been  an  open  meeting, 
hadn't  it?  All  employees  were  entitled  to  be  pres- 
ent? A.     The  meeting  of  the  30th? 

Q.     Yes.  A.     Yes. 

Q.  As  a  matter  of  fact,  I  believe  some  one  of 
your  colleagues  testified  that  Mr.  Railey  was  there 
when  the  membership  took  the  vote? 

A.     He  was.  [280] 

Q.     So  he  would,  of  course,  know? 

A.     That  is  right. 

Q.     Of  the  position  of  the  members? 

Mr.  Rowell :  Which  would  render  it  unnecessary 
for  this  Committee  to  advise  him,  Mr.  Edises. 

Mr.  Edises :     I  do  not  care  to  engage  in 

Trial  Examiner  Ruckel  (interposing)  :  The  wit- 
ness has  answered. 

Q.  (By  Mr.  Edises)  :  Mr.  Sherman,  I  show  you 
Respondent's  Exhibit  No.  15. 

That  is  a  sample  ballot,  and  on  the  rear  of  the 
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ballot  there  are  a  number  of  pictures.   You  are  in- 
cluded in  one  of  these  pictures,  are  you  not  ? 

A.     Right. 

Q.  And  the  arrow  that  I  draw  represents  you, 
does  it  not?  A.     Right. 

Mr.  Edises:  Now,  I  will  just,  with  the  Exam- 
iner's permission,  write  "Sherman." 

Trial  Examiner  Ruckel :     Is  there  any  objection '? 

Mr.  Hecht:     None. 

Mr.  Royster:     No  objection. 

Mr.  Rowell:     Let  me  see  it  a  moment,  will  you? 
(The  document  was  handed  to  Mr.  Rowell.) 

Mr.  Rowell  (examining  document) :  No  objec- 
tion. 

Q.  (By  Mr.  Edises) :  Now,  Mr.  Sherman,  did 
you  have  anything  [281]  at  all  to  do  with  the  prepa- 
ration of  these  leaflets  which  are  entitled  *' Prog- 
ress Reports"?  A.     In  what  manner? 

Q.  Anything  to  do  with  their  preparation?  Did 
you  help  to  write  any  of  them,  or  edit  any  of  them, 
or  suggest  the  contents  of  any  of  them? 

Mr.  Rowell:  I  think  that  is  immaterial,  Mr. 
Examiner. 

Trial  Examiner  Ruckel:     He  may  answer. 

A.  Oh,  I  suppose  I  wrote  some  of  the  material 
that  was  used.  However,  I  never  directly  wrote 
any  of  them. 

Q.  (By  Mr.  Edises) :  Yes.  Can  you  identify 
any  particular  parts  that 
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A.  (Interposing) :  I  would  rather  not,  because 
it  would  take  time.  I  would  have  to  go  over  them 
word  for  word,  and  I  am  not  going  to  identify  any- 
thing that  I  can't  recall. 

Q.  No,  I  don't  want  you  to  identify  anything 
you  can't  recall.  I  w^as  just  wondering  if  by 
glancing  at  some  of  the  passages  you  might  recall 
the  authorship? 

Mr.  Rowell :  He  has  testified  that  he  participated 
in  the  preparation  of  some  portions  of  those  things. 
It  is  certainly  not  important  to  show  which  para- 
graphs he  happened  to  dictate. 

Trial  Examiner  Ruckel:     Is  that  important? 

Mr.  Edises:     I  will  pass  that. 

Q.  (By  Mr.  Edises)  :  Mr.  Sherman,  was  there 
a  publicity  committee  [282]  or  a  leaflet  committee 
of  some  kind  that  worked  in  the  preparation  of 
some  of  these  leaflets'? 

A.  I  think — no,  there  was  no  particular  desig- 
nated committee,  I  believe. 

Q.     No  designated  committee?  A.     No. 

Q.  In  general,  would  it  be  fair  to  say  that  the 
four  committeemen  and  the  five  Stewards  partici- 
pated in  the  work  of  preparing  these  leaflets? 

A.  I  really  don't  think  that  the  five  Stewards 
had  anything  to  do  with  the  preparation.  Well, 
yes,  one  of  them — that  is,  not  the  preparation,  but 
something  to  do  with  the  preparation  of  them,  or 
something.   I  don't  know. 

Q.    What? 
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A.     Dave  Luchsinger  had.  more  to  do  with  that. 

Q.     With  what  ? 

A.  With  the  carrying  of  them  to  the  office,  to 
the  place  where  they  were  mimeographed,  and  so  on. 

Q.  I  am  not  referring  to  the  physical  prepara- 
tion. I  mean  working  on  the  contents,  drafting 
them,  and  so  on.  Did  any  of  the  Stewards  have 
anything  to  do  with  that  f 

A.     I  don't  believe  they  did. 

Q.     How  about  the  Committee  of  Four? 

A.  I  don't  think  anybody  outside  of,  maybe,  one, 
had  anything  to  do  with  the  writing.  However,  I 
can't  answer  that.  [283] 

Q.     And  who  was  that  one? 

A.  I  think  Thompson  compiled  some  material 
that  was  not  used. 

Q.  But  these  were  the  collective  responsibility 
of  all  of  the  four  on  the  committee,  or  the  nine,  or 
just 

A.     (Interposing)  :     It  was  not  a  laid  out  plan. 

Q.     It  was  not  a  laid  out  plan? 

A.     It  was  a  random  thing. 

Q.  But  you  never  attempted  in  any  way  to  deny 
that  responsibility  or  authorship  for  these,  that  is, 
the  A  Fof  L  did  not? 

A.     I  certainly  deny  authorship  of  those,  yes. 

Q.  No,  I  mean  the  point  I  am  making  is  there 
is  no  question  that  these  were  the  official  bulletins 
of  your  organization?  A.     No  question. 

Mr.  Howell :     He  has  already  testified  to  that. 
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Q.  (By  Mr.  Edises)  :  Did  you  generally,  Mr. 
Slierman,  know  the  contents  of  these  bulletins  be- 
fore they  were  distributed? 

A.     Some  of  them,  and  some  of  them  not. 

Q.  Some  of  them  you  did  and  some  of  them  you 
did  not  1  A.     Yes. 

Q.  Did  you  ever  disassociate  yourself  in  any 
way  from  any  of  the  views  or  opinions  expressed  in 
these  bulletins'? 

Mr.  Royster:  I  will  object  to  that,  as  to  its 
materiality.  [284] 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Edises)  :  Mr.  Sherman,  you  vrere 
at  one  time  Business  Agent  of  the  ILWU  Local  6, 
were  you  not?  A.     Right. 

Q.  And  under  what  circumstances  did  you  cease 
to  be  a  Business  Agent? 

Mr.  Royster:  I  will  object  to  the  materiality 
again. 

Trial  Examiner  Ruckel:     He  may  answer. 
A.     I  lost  the  election. 

Q.  (By  Mr.  Edises) :  You  lost  the  election 
when? 

A.  Oh,  I  don't  recall  the  month.  I  lost  it  in 
1943,  I  believe,  the  latter  part  of  1943. 

Mr.  Edises :     I  think  that  is  all. 

Trial  Examiner  Ruckel:  Any  further  questions 
by  the  Board? 
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Redirect  Examination 
By  Mr.  Rowell: 

Q.  Mr.  Sherman,  I  believe  you  testified  that  the 
purpose  of  the  meeting  of  July  30,  to  boil  it  down 
to  a  few  words,  was  to  see  if  the  group  wanted  to 
discontinue  with  the  ILWU  as  the  bargaining  rep- 
resentative? A.     That  is  right. 

Q.  Did  you  have  the  advice  of  a  lawyer  in  con- 
nection with  how  that  was  to  be  done? 

A.  Not  at  the  time  of  the  meeting,  it  was  follow- 
ing the  [285]  meeting. 

Mr.  Edises:  Well,  now,  I  object  to  that  as  in- 
competent, irrelevant,  and  immaterial.  What  differ- 
ence does  it  make? 

Mr.  Rowell:  The  question  has  already  been  an- 
swered. 

Mr.  Edises:  Well,  then,  I  move  to  strike,  Mr. 
Examiner. 

Trial  Examiner  Ruckel :     It  may  be  stricken. 

Q.  (By  Mr.  Rowell)  :  Your  purpose  was  to 
arrange  a  switch  in  the  bargaining  agent  through 
the  appropriate  legal  processes,  is  that  correct? 

Mr.  Edises:  Now,  just  a  moment.  I  object  to 
that. 

Trial  Examiner  Ruckel :     Objection  sustained. 

Mr.  Edises:  I  w^as  not  permitted  to  ask  ques- 
tions along  that  line. 

Q.  (By  Mr.  Rowell)  :  In  regard  to  these  tele- 
grams. Board's  Exhibits  5  and  6,  did  you  have  the 
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advice  of  a  lawyer  in  connection  with  the  prepara- 
tion of  those  telegrams? 

Mr.  Edises:     Same  objection. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Rowell)  :  Now,  you  testified  as  to 
the  number  of  people  that  were  at  the  July  30  meet- 
ing. I  believe  you  said  there  was  between  270  and 
275. 

Mr.  Hecht:  I  beg  your  pardon.  I  don't  mean  to 
impute  anything,  but  I  think  he  testified  that  some- 
body told  him  that  that  number  of  people  were 
there.  [286] 

Trial  Examiner  Ruckel:  Well,  it  has  been  testi- 
fied as  a  substantial  majority.  Isn't  that  satisfac- 
tory? 

Mr.  Rowell:     No,  your  Honor,  I  don't  think  it  is. 

Mr.  Edises:     Even  stipulated. 

Mr.  Rowell:  I  think  if  there  were  270  out  of 
300  employees  there  that  is  immaterial,  I  would 
have  let  it  stand,  as  it  were,  if  Mr.  Hecht  hadn't 
considered  it  material  to  try  and  cut  down  the  force 
of 

Trial  Examiner  Ruckel  (interposmg) :  Let's 
leave  it.  It  doesn't  make  a  particle  of  difference  as 
far  as  this  case  goes  whether  it  w^as  one  more  than] 
a  majority,  or  50  more  than  a  majority. 

I  thought  you  were  all  satisfied  with  that  yester-j 
day? 

Mr.  Edises :     We  stipulated  to  it. 

Mr.   Rowell:     I   was   satisfied   until   Mr.    Hecht] 
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tried  to  cut  down  the  force  of  the  testimony  of  the 

witness. 

Mr.  Hecht :     I  just  wanted  to  know  how  he  knew. 

Mr.  RoAvell :  Well,  I  want  to  ask  one  more  ques- 
tion if  the  objection  to  it  is  sustained. 

Q.  (By  Mr.  Rowell) :  I  will  ask  you,  Mr.  Sher- 
man, as  to  whether  the  number  of  people  present 
at  the  July  31  meeting  was  approximately  the  same 
as  the  number  present  at  the  July  30  meeting,  or 
only  slightly  less. 

A.  I  think  that  there  was — it  was  about  the 
same,  if  I  recall.  [287] 

Mr.  Rowell :     I  have  no  further  questions. 

Mr.  Hecht:  I  have  two  more  questions,  I  be- 
lieve. 

Recross-Examination 

By  Mr.  Hecht : 

Q.  Under  examination  by  Mr.  Edises,  Mr.  Sher- 
man, you  started  to  say  that  the  ILWU  was  about 
to  throw  you  out  ?  Or  did  I  misunderstand  you  ? 

A.     You  misunderstood  me. 

Q.  What  were  you  going  to  say?  Will  you  com- 
plete that  statement? 

Mr.  Edises:  It  seems  to  me,  if  I  may  interpose 
here,  the  questions  is  so  general  it  really  calls  for 
this  witness  to  just  volunteer  whatever  happens  to 
come  into  his  head. 

Mr.  Hecht:  Well,  I  won't  pursue  it.  That  is  all 
right. 
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May  I  have  the  exhibits  which  is  the  minutes  of 
the  meeting  of  July  30"? 

Mr.  Royer:     It  is  Intervener's  2. 

(The  document  was  handed  to  Mr.  Hecht.) 

Q.  (By  Mr.  Hecht)  :  Mr.  Sherman,  you  testi- 
tied  that  Mr.  Railey  was  present  at  the  time  that  the 
following  motion  was  adopted,  and  I  am  reading 
from  the  minutes : 

"Motion  that  we  go  back  tomorrow  morning 
pending  settlement  of  Five  Brothers  Shop  Stewards 
laid  off  by  management  at  request  of  I.L.W.U.  offi- 
cials. If  Shop  Stewards  don't  work,  nobody  works. 
Carried  unanimously. ' ' 

Was  Mr.  Railey  present  when  that  resolution  was 
[288]  adopted? 

A.  There  is  either  a  misunderstanding  there  on 
our  part,  or  my  part.  I  don't  believe  he  was  there 
when  that  was  adopted,  that  resolution. 

Mr.  Rowell:  Maybe  we  had  a  mix-up.  I  think 
we  will  stipulate  Mr.  Railey  was  not  at  that  July] 
30  meeting,  as  a  matter  of  fact. 

Isn't  that  correct  *? 

Mr.  Royster:     That  is  my  understanding. 

Mr.  Hecht:  It  was  testified  under  examination; 
by  Mr,  Edises  that  Mr.  Railey  was  present  when  I 
the  resolution  for  the  work  stoppage  was  adopted.] 

Mr.  Rowell:  Well,  let's  clear  up  the  confusion, 
if  you  wish,  just  by  stipulation. 

Mr.  Hecht:  Yes,  it  is  stipulated  that  he  was! 
not  there. 
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Mr.  Rowell:     That  is  right. 
Mr.  Royster:     Agreed. 
Mr.  Hecht:     No  further  questions. 
Trial  Examiner  Ruckel :     Any  further  questions  ? 
Mr.  Royster:     None. 

(Witness  excused.) 

Now,  Mr.  Examiner,  I  have  Edwin  Thompson  and 
Dave  Luchsinger  present  in  the  hearing  room.  Mr. 
Luchsinger  was  a  Steward.  Mr.  Edwin  Thompson 
was  a  member  of  the  Negotiating  Committee  who 
sought  the  reinstatement  of  the  [289]  Stewards. 
They  can  testify  to  nothing  except  what  has  already 
been  covered  by  other  witnesses.  However,  they  are 
present  in  the  hearing  room,  and  I  offer  them  for 
the  examination  of  any  of  the  parties. 

Trial  Examiner  Ruckel:  Well,  if  they  can't  tell 
us  anything  additional,  let  us  dispense  with  them. 

Mr.  Edises:  I  would  simply  ask  a  couple  of 
things  that  I  would  like  to  establish  from  them,  and, 
incidentally,  I  forgot  to  ask  those  things  of  Mr. 
Sherman. 

Mr.  Rowell:     Let's  recall  Mr.  Sherman  then. 

Trial  Examiner  Ruckel:  Now,  we  are  in  this 
position.  The  Board  has  indicated  it  doesn't  care 
to  call  them  as  its  witnesses.  Now,  you  have  indi- 
cated if  they  were  called  you  might  be  able  to  utilize 
some  part  of  their  testimony. 

Let's  take  a  brief  recess  and  see  if  we  can't  stipu- 
late.  Recess  for  10  minutes. 

(A  short  recess  was  taken.) 
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Trial  Examiner  Ruckel :     On  the  record. 

Mr.  Edises:  The  statement  was  made  by  counsel 
for  the  Board  that  he  did  not  intend  to  call  a  couple 
of  additional  witnesses,  and  I  stated  that  there  were 
a  couple  of  things  I  wanted  to  bring  out,  and  we 
have  now  reached  a  stipulation  which  will  eliminate 
the  necessity  of  calling  these  witnesses. 

Mr.  Royster:     Will  you  name  the  witnesses'? 

Mr.  Edises:  They  are  David  Luchsinger,  Edwin 
Thompson,  Sanford  Moreau,  and  Clyde  Haynes. 

Off  the  record. 

Trial  Examiner  Ruckel:     Off  the  record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Mr.  Edises:  All  right,  this  is  limited  to  these 
four:  the  ILWTJ  throughout  the  period  World 
War  II  had  bound  itself  and  its  membership  to  re- 
frame  from  any  strike  activity  during  the  war  in 
the  following  terms :  No,  in  substantially  the  follow- 
ing terms :  A  pledge  to  President  Harry  S.  Truman 
and  the  nation:  "On  behalf  of  the  entire  member- 
ship of  the  International  Longshoremen's  &  Ware- 
housemen's Union  we  renew  and  give  to  President 
Harry  S.  Truman  and  the  nation  our  solemn  pledge 
that  until  the  war  is  ended,  with  the  unconditional 
surrender  of  Japan,  we  will  not  strike,  stop  work, 
or  cease  or  slow  production  for  any  reason  whatso- 
ever. 

*'We  reiterate  that  this  is  an  unconditional 
pledge  given  in  the  knowledge  that  our  first  duty  is 
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to  our  nation,  and  that  despite  provocation  we  must 
take  no  action  that  will  imperil  our  nation  or  cause 
the  iDrolongation  of  the  war,  or  cause  the  unneces- 
sary loss  of  so  much  as  one  Allied  life. 

"We  further  make  the  positive  pledge  that  we 
will  do  everything  in  our  power  to  shorten  the  war 
by  lending  [291]  ourselves  to  intelligent  solution  of 
the  manifold  manpower  problems  and  to  the  devel- 
opment of  all  possible  means  to  speed  production." 

This  resolution  was  adopted  unanimously  June 
29,  1945,  by  the  ILWU  Executive  Board,  and  in 
substance  is  the  same  resolution  which  was  the  offi- 
cial policy  of  the  Union  throughout  the  entire  war 
period. 

It  is  stipulated  between  the  parties  to  this  pro- 
ceeding that  the  four  individuals  just  named  had 
knowledge  of  this  no-strike  pledge  at  the  time  of 
the  events  referred  to  in  the  complaint. 

Mr.  Royster:     So  stipulated  for  the  Board. 

Mr.  Rowell:     So  stipulated. 

Mr.  Hecht:     So  stipulated. 

Mr.  Royster  and  Mr.  Rowell,  I  think  so  time  ago 
you  asked  me  for  a  sti23ulation  with  reference  to 
the  number  of  employees  at  the  plant  on  July  30, 
1945. 

Mr.  Rowell:     Yes. 

Mr.  Hecht:  At  that  time  there  were  313  em- 
ployees. 

Trial  Examiner  Ruckel :     313  ? 

Mr.  Hecht:     313  employees,  including  Assistant 
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Foremen  but  not  Foremen,  and  not  including  7 
service  men  who  were  working  there  part  time. 

Mr.  Royster:  In  other  words,  Mr.  Hecht,  the 
313  were  those  inchided  within  the  bargaining  unit 
represented  under  [292]  the  contract  by  the  IL WU  ? 

Mr.  Hecht:  Well,  I  wouldn't  want  to  go  that  far 
because  we  have,  I  think,  one  or  two  foremen  who, 
despite  their  positions  as  foremen,  are  also  Union 
members  and  are,  apparently,  represented  by  the 
ILWU.  As  a  matter  of  fact,  Mr.  Wood  has  just 
informed  me  that  we  only  know  of  one  foreman  who 
is  a  Union  member  that  we  are  sure  of. 

Mr.  Royster:  Well,  of  course,  we  are  confusing 
union  membership  here  with  inclusion  in  a  bar- 
gaining miit.  I  don't  know  that  this  is  any  time 
to  discuss  that  anyway. 

Mr.  Hecht:  A¥ell,  isn't  it  sufficient  for  your 
purposes,  though,  the  fact  that  there  were  313? 

Mr.  Royster:     Yes,  it  is. 

Mr.  Rowell:  I  think  it  is  sufficient.  We  will 
accept  the  stipulation. 

Mr.  Royster:     Accepted  for  the  Board. 

Mr.  Edises:  May  I  ask  whether  the  parties  will 
include  Mr.  Sherman  in  the  stipulation  just  made 
as  to  knowledge  of  the  no-strike  pledge  ? 

Mr.  Rowell :  Yes,  we  will  include  him  in  the 
stipulation. 

Mr.  Royster:     We  will  include  him. 

Mr.  Hecht:  Another  stipulation  that  may  save 
time  in  the  examination  of  the  witnesses  of  the  re- 
spondent, Mr.  Royster,  will  it  be  stipulated  that 


N.  L.  R.  B.  et  al  423 

the  respondent  was  at  the  time  that  these  events 
related  in  the  complaint  took  [293]  place  engaged 
in  the  manufacture  of  glycerin,  a  product  necessary 
to  the  conduct  of  the  war? 

Mr.  Royster:  I  wonder  if  you  would  be  willing 
to  add  to  that  stipulation  that  none  of  the  em- 
ployees who  were  working  on  any  of  the  processes 
or  on  the  glycerin  processes  were  discharged,  or 
sought  to  be  suspended  from  membership  by  the 
ILWU? 

Mr.  Edises:  I  don't  think  that  we  could  agree 
to  any  such  stipulation  because  our  information  is 
that  there  was  a  substantial  curtailment  of  produc- 
tion of  war  materials  as  a  consequence  of  the  walk- 
out. 

Mr.  Rowell :  Well,  the  walkout  is  different  than 
this  last  point. 

Mr.  Hecht :     May  we  go  off  the  record  ? 

Trial  Examiner  Ruckel:     Off  the  record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Let  the  record  note  that  there  w^as  no  stipulation 
reached  on  the  latter  point. 

Anything  further? 

Mr.  Royster:  Now,  Mr.  Hecht,  I  am  not  quite 
certain  whether  you  had  any  question  to  pose  to 
Mr.  Luchsinger  or  not. 

Mr.  Hecht:  Yes,  of  limited  scope.  I  only  want 
to  refer  him  to  his  visit  to  the  plant  on  August  5, 
1945.  [294] 


424  Colgate-Palmolive-Peet  Co.  vs. 

Mr.  Royster:     All  right,  Mr.  Luchsinger. 
Mr.  Heclit:     And  this  will  be  considered  cross- 
examination  ? 

Mr.  Royster:     Oh,  that  is  agreeable  to  me. 


DAVE  LUCHSINGER, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster : 

Q.  Will  you  state  your  name  and  address  for 
the  record,  Mr.  Luchsinger? 

A.     Dave  Luchsinger,  434  65th  Street,  Oakland. 

Mr.  Royster:  The  Board  has  no  questions  of 
Mr.  Luchsinger. 

Mr.  Hecht:     All  right. 

Cross-Examination 
By  Mr.  Hecht: 

Q.  Mr.  Luchsinger,  it  has  been  testified  that  you, 
in  the  company  of  Mr.  Harvey  and  Mr.  Harold 
Lonnberg,  visited  the  Colgate  Plant  on  August  25, 
1945. 

A.     That  is  right,  on  or  about  that  date. 

Q.  Yes.  At  that  time  you  were  not  an  employee 
of  the  company? 
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A.     I  was  not  working  there  at  the  time. 

Q.  Yes.  Did  you  register  at  the  gate  before  en- 
tering the  plant  '^  [295] 

A.  No,  I  did  not.  I  talked  to  the  watchman  at 
the  gate  and  he  said  to  go  right  in. 

Q.  What  did  you  say  to  the  watchman  at  the 
gate? 

A.  Well,  we  walked  out — we  got  out  of  the  ma- 
chine across  the  street,  and  we  walked  over  to  the 
watchman,  and  he  was  in  the  ca])in  there,  a  little 
doghouse,  they  call  it,  and  we  talked  to  him  a  while. 
I  don't  know  just  what  words  were  spoken,  and  he 
said  for  us  to  go  right  in. 

Q.  Do  you  know  whether  the  watchman  knew 
that  you  were  no  longer  working  at  the  plant? 

A.  That  I  couldn't  say,  whether  he  knew.  I 
think  he  knew  we  were  out,  but  he  didn't  know 
whether — what  else  was — whether  we  were  coming 
back  or  what. 

Q.     Did  you  have  your  badge  on? 

A.     What  badge? 

Q.  Your  workman's  badge,  the  one  that  was 
worn  at  Colgate? 

A.  I  never  had  a  badge.  I  never  did  walk  in 
there  with  a  badge.  I  ain't  got  one.  I  never  did 
have  one  since  I  worked  there. 

Q.    You  never  wore  a  badge  ? 

A.     I  never  wore  one. 

Q.  Now,  do  you  know  of  a  certain  sign  that  is 
over  the  gate,  or  near  the  gate? 

A.     I  don't  know.  The  gates  were  both  wide  open 
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when  we  walked  in.    I  don't  know  if  there  was  a 

sign  on  them  or  not.  [296] 

Q.  It  is  on  the  side  of  the  gate  as  you  go  in, 
Mr.  Luchsinger? 

A.  I  didn't  look  at  the  side.  I  didn't  notice  any 
sign  at  the  gate. 

Q.  How  many  years  had  you  been  working  at 
Colgate-Peet  ?  A.    A  little  over  nine  years. 

Q.  Mr.  Luchsinger,  the  sign  I  have  reference  to 
reads  as  follows: 

''By  order  of  the  United  States  Government,  all 
persons  entering  this  plant  must  register." 

Have  you  ever  seen  such  a  sign? 

A.  Not  to  my  knowledge.  There  might  be  one 
there,  but  I  never — I  don't  know  what  it  says  there. 

Q.  All  right.  Mr.  Luchsinger,  will  you  tell  me 
if  you  have  any  information  on  the  subject,  whether 
before  or  after  August  25,  1945,  you  ever  asked  any 
executive  or  agent  of  the  company  for  permission 
to  enter  the  plant  for  the  purposes  of  doing  work 
on  behalf  of  the  AF  of  L? 

The  Witness:     I  didn't  get  that  question. 

Trial  Examiner  Ruckel:     Read  the  question. 

(The  question  referred  to  was  read  by  the 
reporter.) 

A.     No,  I  haven't. 

Q.     (By  Mr.  Hecht)  :     The  answer  is  "No"? 

A.     "No." 

Mr.  Hecht:     Oif  the  record  for  a  moment. 

Trial  Examiner  Ruckel:     Off  the  record. 
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(Remarks  outside  the  record.)   [297] 

Trial  Examiner  Riickel :     On  the  record. 

Mr.  Hecht:  It  is  stipulated  by  and  between 
counsel  for  the  Board,  for  the  complainants,  counsel 
for  the  intervener,  and  counsel  for  the  respondent, 
that  the  witness  and  complainant,  Mr.  Luchsinger, 
if  asked  the  same  questions  with  reference  to  his 
application  for  reemployment  at  the  plant,  and  with 
reference  to  the  collective  bargaining  agreement 
dated  July  9,  1945,  would  testify  substantially  in 
the  same  mamier  as  have  other  witnesses,  such  as 
Mr.  Sherman,  Lonnberg,  Marshall,  and  Olsen. 

Mr.  Royster:  So  stipulated  by  the  Board,  with 
a  reservation,  however,  as  to  the  materiality  of  such 
questions  and  the  answers  elicited. 

Mr.  Hecht :     Very  well. 

Mr.  Edises:     So  stipulated. 

Mr.  Rowell:  Stipulated  with  the  same  reserva- 
tions. 

Mr.  Hecht:  Will  that  stipulation  also  go,  Mr. 
Royster,  to  Mr.  Haynes,  Mr.  Thompson,  and  who 
was  the  other  man? 

Mr.  Royster:     Moreau. 

Mr.  Hecht:     And  Moreau? 

Mr.  Ro.yster :     Yes,  with  the  same  reservation. 

Mr.  Rowell:  Yes,  likewise  with  the  same  reser- 
vation. 

Mr.  Edises:     So  stipulated. 

Mr.  Hecht :     Very  well. 

Trial  Examiner  Ruckel:  Anything  further  of 
the  witness  [298]  then? 
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Mr.  Rowell:  Yes,  I  wanted  to  ask  a  question  or 
two. 

Redirect  Examination 

By  Mr.  Rowell: 

Q.  On  August  25  when  you  went  to  the  plant 
you  talked  with  Mr.  Carter  there,  isn't  that  right? 

A.     That  is  right. 

Q.     What  did  Mr.  Carter  tell  you  to  do? 

A.     He  told  us  we  had  to  leave  the  plant. 

Q.     Did  he  tell  you  why? 

A.  Well,  he  says,  ''You  are  no  longer  employed 
here.  You  wdll  have  to  get  out,"  and  he  said  he 
was — Mr.  Altman  and  nobody  was  there,  and  he 
was  taking  over  to  see  that  we  got  out. 

Q.  Did  he  Iviiow  what  you  were  doing  so  far  as 
activities  on  behalf  of  the  AF  of  L? 

A.     I  imagine  he  did;  I  imagine  he  did. 

Mr.  Hecht:  I  move  to  strike  what  the  witness 
imagined. 

Trial  Examiner  Ruckel:     It  may  be  stricken. 

Q.  (By  Mr.  Rowell)  :  Had  you  asked  him  why 
Gleichman  and  Harrison  were  allowed  to  stay  there 
on  behalf  of  the  CIO? 

A.     I  didn't  myself.   I  think  Mr.  Howard  did. 

Q.     Yes.  What  was  his  answer  to  that? 

A.  Well,  he  says,  "They  are  representing  a 
union,"  that  is  what  he  thought  they  were,  but  he 
was  going  to  go  and  fuid  out  whether  they  were  or 
not.  [299] 

Q.     Did   Mr.    Carter   at   any   time   tell   you   the 
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reason  you  had  to  leave  was  because  you  had  not 

registered  with  the  watchman  when  you  came  in^ 

A.  No,  he  didn't  say  that.  If  he  said  that  I  never 
heard  him  say  it  to  none  of  us. 

Q.  Do  you  remember  him  making  any  mention 
of  registering  with  the  watchman,  or  anything? 

A.     No. 

Q.  Did  you  ever  register  with  the  watchman  at 
any  other  time  when  you  went  into  the  plant? 

A.     No,  as  long 

Mr.  Hecht :  It  is  not  contended,  Mr.  Rowell, 
that  employees  have  to  register. 

Q.  (By  Mr.  Rowell)  :  By  the  way,  your  status 
at  the  time,  so  far  as  you  know,  was  that  of  an 
employee,  or  a  suspended  employee,  or  a  discharged 
employee?   Do  you  know? 

A.     (No  response.) 

Q.  I  am  asking  for  your  legal  conclusion,  I  must 
admit.  A.     I  didn't  get  you. 

Q.  Do  you  know  whether  you,  at  the  time  of 
August  25  when  you  went  to  the  plant,  whether  you 
were  an  employee,  or  a  suspended  employee,  or  a 
discharged  employee  ? 

Mr.  Edises :  Now,  one  moment.  We  will  adopt 
Mr.  Rowell's  objection  to  that  question. 

Trial  Examiner  Ruckel:  I  will  sustain  counsel's 
objection.  [300] 

Mr.  Row^ell:     No  further  questions. 

Mr.  Hecht:     No  further  questions. 

Mr.  Royster:     That  is  all. 

Mr.  Edises:     I  have  no  questions. 
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Mr.  Hecht:  Pardon  me.  I  did  want  one  more 
question. 

Recross-Examination 

By  Mr.  Heclit : 

Q.  Mr.  Luchsinger,  you  were  here  jDresent  when 
these  exhibits,  these  pamphlets,  these  Progress  Re- 
ports were  identified  by  Mr.  Sherman"? 

A.     I  was  sitting  in. 

Q.  Yes.  Did  you  have  anything  to  do  with  sup- 
plying material  for  the  editing  of  these  Progress 
Reports  ?  A.     I  did  not. 

Q.  Did  you  have  anything  to  do  with  the  dis- 
tribution of  these  reports^ 

A.     I  did  some  of  them. 

Q.     Could  you  tell  us  how  you  distributed  some? 

A.  I  distributed  some  to  the  workers  that 
worked  in  the  plant  that  is  out  now,  what  got  sus- 
pended on  September  1. 

Q.  Yes.  Did  you  distribute  them  by  going  to 
the  gate  and  giving  them  to  the  men  as  they  came 
ouf?  A.     No,  I  did  not. 

Q.     Where  did  you  distribute  them? 

A.  I  took  them  out  to  this  fellow's  home,  where 
he  lives. 

Q.     Did  3^ou  have  a  mailing  list?  [301] 

Mr.  Rowell:  That  is  immaterial,  your  Honor. 
The  only  question  is  whether  they  succeeded  in  dis- 
tributing them  at  the  plant. 

Mr.  Hecht:     It  is  preliminary. 

Trial  Examiner  Ruckel :     You  may  answer. 
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A.  Well,  they  did  have  a  main  list  at  the  office 
down  there.  I  think  they  did  mail  some  of  them 
out.   I  didn't  have  nothing  to  do  with  it. 

Q.  (By  Mr.  Hecht) :  You  don't  know  how 
many  names  were  in  the  mailing  list,  for  instance? 

A.     I  do  not. 

Q.  Do  you  know  whether  anybod}^  else  distrib- 
uted these  leaflets  in  and  about  the  plant? 

A.     Not  to  my  knowledge,  I  don't. 

Q.  You  don't  know  of  anybody  taking  them  to 
the  plant?  A.     No. 

Mr.  Hecht :     That  is  all. 

Mr.  Edises:     Oh,  just  one  thing. 

Q.  (By  Mr.  Edises)  :  Mr.  Luchsinger,  were  you 
present  at  the  meeting  of  July  30  at  the  Finnish 
Brotherhood  Hall?  A.     I  was. 

Q.  And  did  you  concur  in  the  following  motion: 
* 'Motion  by  Thompson  that  we  withdraw  from  the 
C.I.O.  and  International  Longshoremen  and  Ware- 
housemen's Union,  District  No.  1,  Local  6,  form  an 
independent  union  and  seek  affiliation  [302]  with 
another  International.  Motion  seconded.  Vote  car- 
ried unanimously,  in  favor  205;  opposed,  none?" 

A.     I  did. 

Mr.  Edises:     That  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Royster:     No  further  questions. 

Trial  Examiner  Ruckel:     That  is  all. 

(Witness  excused.) 
Mr.  Royster:     Henry  Hellbaum. 
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HENRY  HELLBAUM, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.  Will  you  state  your  name  and  address  for 
the  record,  Mr.  Hellbaum  ?  ,  I 

A.  Henry  Hellbaum  is  my  name,  and  I  now  live 
at  944  Key  Route  Boulevard,  Albany.  That  is  a 
different  address  than  you  have  there.  I  have  moved 
since. 

Q.     What  is  your  occupation  now,  Mr.  Hellbaum  ? 

A.     General  contractor  and  builder. 

Q.  You  were  employed  by  the  respondent,  were 
you  not?  A.     Yes. 

Q.     And  for  what  period? 

A.  From  about  May  20,  1933,  until  August  31, 
'45.  [303] 

Mr.  Hecht:  May  we  go  oif  the  record  just  a 
moment,  Mr.  Examiner? 

Trial  Examiner  Ruckel:     Off  the  record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Q.  (By  Mr.  Royster)  :  Were  you  a  member  of 
ILWU?  A.     Yes. 

Q.     For  how  long? 

A.  From  the  time  we  were  switched  in  there. 
I  don't  remember  the  exact  date. 
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Q.  Until  the  time  you  left  the  employment  of 
the  company? 

A.     That  is  right;  that  is  correct. 

Q.     Did  you  become  a  member  of  the  AF  of  L? 

A.     Yes. 

Q.  And  do  you  recall  about  when  that  took 
place  ? 

A.  No,  I  don't.  It  was  some  time  around 
August  30. 

Q.  Did  you  participate  with  other  employees  in 
a  continuous  meeting  starting  on  July  31? 

A.     I  did. 

Trial  Examiner  Ruckel:  We  will  recess  for  a 
couple  of  minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel :     On  the  record. 

Q.  (By  Mr.  Royster)  :  With  reference  to  this 
continuous  meeting,  when  did  you  join  the  AF  of  L  ? 

A.  Well,  it  must  have  been  some  time  prior — 
just  a  day  or  two  prior  to  this  meeting;  possibly 
three  or  four  days.   I  just  don't  remember. 

Q.     Was  it  about  the  time  of  the  meeting  ? 

A.     About  that  time. 

Q.  Now,  did  you  wear  an  AF  of  L  button  in  the 
plant?  A.     I  did. 

Q.  Did  you  wear  it  on  your  working  clothes  in 
plain  sight?  A.     Yes. 

Q.  Did  you  distribute  any  literature  for  the 
AFofL?  A.     Yes. 
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Q.     Did  you  solicit  others  to  join  tlie  AF  of  L? 

A.    Yes,  I  did. 

Q.     Did  you  distribute  any  buttons  to  other  em- 
ployees? A.     I  think  I  did,  a  few. 

Q.     Did  you  have  a  conversation  with  Mr.  Wood? 

A.     Yes,  sir. 

Q.     Along  about  the  8th  of  August? 

A.     Yes,  sir. 

Q.     And  where  did  this  conversation  take  place? 

A.     In  the  "T.A.  Warehouse." 

Q.     Is  that  the  Toilet  Articles  Warehouse? 

Mr.  Hecht:     I  didn't  hear  that. 

Q.     (By  Mr.  Royster)  :     Is  that  the  Toilet  Ar- 
ticles Warehouse  ?  [305] 

A.     Yes,  that  is  right. 

Q.     Was  anyone  present  other  than  you  and  Mr. 
Wood  when  this  conversation  took  place? 

A.     Well,  there  were  people  close. 

Q.     Within  hearing?  A.     Yes. 

Q.     Were  those  that  were  within  hearing  other] 
employees  in  that  department? 

A.     That  is  right. 

Q.     Can  you  name  any  of  them  who  were  within] 
hearing  ? 

A.     Well,  Ami  Nicoletti  was  the  girl's  name  thai 
took  the  money  at  the  window. 

Q.     Nicoletti? 

Trial  Examiner  Ruckel:     Is  Nicoletti  her  name^ 

Q.     (By  Mr.  Royster):     Was  it  Ann  Nicoletti^ 

A.     That  is  who  it  would  be,  yes. 

Q.     Well,  was  it  Ann  Nicoletti?  A.     Yes. 
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Trial  Examiner  Ruckel :  Well,  do  you  think  she 
was  in  a  position  to  hear  what  was  said  between 
you  and  Mr.  Wood? 

The  Witness:     Well,  I  wouldn't  say  as  to  that. 

Q.  (By  Mr.  Royster)  :  What  was  the  conver- 
sation ? 

A.  Mr.  Wood  came  to  me  and  asked  me  if  I 
was  Henry  Hellbaum.  I  said,  "Yes,"  and  he  stated 
it  had  been  brought  to  his  attention  that  I  was 
soliciting,  or  words  to  that  [306]  effect,  in  the  in- 
terests of  the  AF  of  L,  and  he  said  since  the  com- 
pany was  supposed  to  be  neutral  he  wished  I 
wouldn't  do  that  any  more. 

Q.     Did  you  make  any  reply  to  that? 

A.    I  said,  "O.K." 

Q.  Now,  did  you  have  a  conversation  with 
Charles  Grube  about  the  9th  of  August,  1945? 

A.    Yes. 

Mr.  Hecht:  May  I  ask  this  one  question  o:ff  the 
record,  please? 

Trial  Examiner  Ruckel :     Off  the  record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Q.  (By  Mr.  Royster)  :  Where  did  this  conver- 
sation take  place? 

A,  In  the  basement  of  "A"  Building,  I  believe. 
It  is  down  where  they  make  Crystal  White  Soap. 

Q.  Who  was  present  other  than  Mr.  Grube  and 
you? 

A.     Well,  Ed  Bopp  was  present,  and  one  man 
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who  has  since  been  named  to  me  as  a  man  by  the 
name  of  Cimha  and  Andy  Matson,  and  a  7iame  by 
the  name  of  Beck.  I  don't  know  his  first  name — 
and  a  fellow  that  we  call  Frenchie  Valla,  I  think  is 
his  last  name. 

Q.  Would  you  have  any  idea  how  to  spell  that 
last  name?  A.    V-a-1-l-a,  I  believe.  [307] 

Q.  What  was  that  conversation,  what  you  said 
to  Urube,  if  you  said  anything,  and  what  he  said 
to  you'? 

A,  I  asked  Grube  if  it  was  so  that  he  had  told 
these  three  men,  Valla,  Beck,  and  Andy  Matson, 
that  he  would  send  them  home  if  they  didn't  take 
the  AF  of  L  buttons  off  their  clothes  '^  And  he  ^^r^^e 
me  an  evasive  answer,  and  he  said  that  I  couldn't 
come  into  his  department  any  more.  I  said,  "Is 
that  so?"  He  said,  "Yes,  you  hinder  my  men,  you 
are  hindering  my  men  from  working."  I  said,  "I 
am  not  talking  to  your  men,  I  am  talking  to  you. 
I  am  asking  you  a  straightforward  question. 
want  to  know,  "Did  you  do  this?"  He  said,  '^Your 
damned  right  I  did ;  I  am  not  beating  about  the  bush 
to  anyone  about  it." 

Mr.  Hecht:  Mr.  Royster,  before  I  make  my  mo-! 
tion,  I  will  avoid  making  my  motion  if  you  will  askj 
Mr.  Hellbaum  who  told  him  that  Charlie  Grube 
had  done  these  things. 

Mr.  Eoyster:  Well,  I  was  not  going  to  ask  the 
witness  that  because  I  assumed  that  is  purely  hear 
say. 
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Mr.  Hecht :  Hearsay  is  admissible  here.  We  have 
had  even  quintuple  hearsay  as  far  as 

Mr.  Royster  (interposing)  :  You  can  ask  him 
that  question  on  your  examination,  Mr.  Hecht. 

Mr.  Hecht:  Then  I  move  to  strike  that  conver- 
sation with  Grube  because  Mr.  Hellbaum  posed 
first  the  assumption  that  somebody  had  told  him 
that  Charlie  Grube  had  said  [308]  something,  where- 
upon he  goes  to  Charlie  Grube  and  inquires  about 
the  truth  of  it. 

Trial  Examiner  Ruckel:  It  is  what  Mr.  Grube 
says  that  is  the  crux  of  the  matter.  He  said,  to  the 
effect,  that  he  had  told  him  that  and  would  continue 
to  do  so,  and  words  to  that  effect. 

Isn't  that  the  substance  of  Grube 's  answer  as 
testified  to  by  this  witness? 

Mr.  Hecht:  Well,  I  don't  think  it  becomes  mate- 
rial unless  Grube  actually  did  tell  somebody  else. 

Trial  Examiner  Ruckel:  On  the  contrary,  I 
think  it  is  immaterial  what  this  witness  heard.  The 
only  material  thing  is  what  Grube  said. 

Mr.  Hecht:  Well,  it  is  same  thing  as  if  some- 
body were  to  ask  me,  "Have  you  swum  the  Golden 
Gate?"  Actually  I  didn't  swim  the  Golden  Gate. 
I  said,  "Sure,  and  I  will  swim  the  Golden  Gate 
any  time  I  want," 

Trial  Examiner  Ruckel:  Well,  rather  it  is  this 
type  of  testimony :  A  foreman  says  that  the  Super- 
intendent said  to  him  that  he  was  not  going  to  per- 
mit any  Union  activity  in  the  plant.  Now,  in  fact, 
the    Superintendent   said   no   such   thing,   but   the 
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statement  in  the  mouth  of  the  Foreman  that  the 
Superintendent  did  is  intimidary  even  though  in 
fact  the  Superintendent  did  not. 

Mr.  Hecht:  Is  this  a  hypothetical  case  we  are 
referring  [309]  to,  some  Superintendent  of  the  re- 
spondent "? 

Trial  Examiner  Ruckel :  No,  not  of  the  respond- 
ent at  all.  I  was  merely  trying  to  draw  a  parallel 
with  this,  where  it  is  not  the  truth  or  falsity  of  the 
purported  statement  that  is  in  question  but  the 
lower  supervisor's  statement  that  the  higher  super- 
visor did,  even  though  the  statement  was  false.  In 
other  words,  the  repetition  of  it  in  the  mouth  of 
the  lower  supervisor.  Well,  here  we  don't  know 
that.  Here,  while  the  original  testimony  is  hearsay, 
it  becomes  the  answer  of  the  foreman  himself,  be- 
comes material,  which  was  that,  "Yes,  I  did  say 
that  in  effect."  Probably  both  parallels  are  a  little 
unparalleled  in  places. 

Mr.  Hecht:  Well,  may  I  have  a  formal  ruling, 
then,  on  the  motion  to  strike"? 

Trial  Examiner  Ruckel :     Motion  denied. 

Q.  (By  Mr.  Royster)  :  Do  you  know  Mr. 
Duarte  1  A.     Yes. 

Q.     Do  you  know  Mr.  Gonick?  A.     Yes. 

Q.  Did  you  see  either  of  these  men  in  the  re- 
spondent's plant  during  the  month  of  August? 

A.     I  did. 

Q.     How  frequently? 

A.     Oh,  quite  often.   However,  I  don't  know  justi 
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how  frequently.    It  varied  so  but  they  were  there 

a  number  of  [310]  times. 

Q.     And  what,  if  anything,  did  you  see  them  do? 

A.     I  saw  them  distribute  some  literature. 

Q.  What  kind  of  literature?  I  mean,  was  it 
AF  of  L  literature? 

A.  No,  it  was  definitely  CIO  literature.  They 
were  also  collecting  dues  at  times. 

Q.  Now,  did  you  come  to  the  plant  on  the  31st 
day  of  August?  A.     I  believe  I  did. 

Q.    And  about  what  time  of  day? 

A.     About  7:30.    Perhaps  a  little  earlier. 

Q.     Did  you  enter  the  plant  at  that  time? 

A.     No,  I  did  not. 

Q.     And  why  were  you  prevented  from  entering  ? 

A.  I  was  stopped  at  the  gateway  by  a  number 
of  men. 

Q.     Can  you  name  anyone  who  stopped  you? 

A.     Paul  Heide  was  closest  to  me. 

Q.    And  did  he  speak  to  you?  A.     Yes. 

Q.     What  did  he  say  ? 

A.    He  said  I  couldn't  go  in  there. 

Q.     Did  he  tell  you  why  he  couldn't  go  in? 

A.  No,  he  didn't.  He  just  wanted  to  see  my 
book,  and  I  handed  it  to  him,  and  he  didn't  look 
at  it.  He  asked  my  [311]  name  and  I  told  him, 
''Henry  Hellbaum."  And  he  said  that — oh,  he  asked 
for  a  letter  that  someone  had  for  me,  and  when 
they  produced  the  letter  he  handed  it  to  me. 

Q.     Do  you  have  that  letter  with  you? 

A.     No,  I  don't. 
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Mr.  Heclit:  Mr.  Examiner,  at  this  point  I  will 
make  a  motion  to  strike  the  incident  of  August  31, 
his  being  stopped  at  the  gate  by  Paul  Heide,  be- 
cause there  was  no  one  representing  the  respondent 
present,  and  it  cannot  be  in  any  way  material  to 
this  proceedmg. 

Mr.  Royster:  You  are  too  impatient,  Mr.  Hecht. 
If  you  would  permit  me  to  go  on  for  a  moment  I 
will  bring  it  to  the  respondent's  knowledge. 

Mr.  Hecht:     Oh,  is  that  a  preliminary  question? 

Q.  (By  Mr.  Royster)  :  Now,  did  you  succeed 
in  entering  the  plant  on  this  day  ?  A.     Yes. 

Q.     And  did  you  talk  to  Mr.  Altman  ? 

A.     I  did. 

Q.  And  what  was  your  conversation  with  Mr. 
Altman  ? 

A.  I  asked  Mr.  Altman  if  he  had  given  those 
men  permission  to  keep  us  from  entering  their 
property,  and  he  said,  "Oh,  that  was  immaterial, 
that  was  just  a  technicality." 

Mr.  Hecht:     Just  a  moment. 

I  am  going  to  move  to  strike  this  again.  Mr.  Alt- 
man  [312]  or  no  one  else  has  control  of  the  people 
outside  the  plant.  Whatever  Mr.  Altman  said  to 
Mr.  Hellbaum  as  to  the  rights  of  the  parties  outside 
of  the  premises  of  the  respondent  is  not  material 
to  this  proceeding,  and  I  move  to  strike  it. 

Mr.  Royster:  Well,  whether  that  be  so  or  not 
the  fact  is,  as  the  witness  testified,  that  he  was  pre- 
vented from  entering  his  place  of  employment  where 
he  had  been  coming  for  twelve  years,  and  he  brought 
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that  to  the  attention  of  Mr.  Altman,  and  this  is 

what  Mr.  Altman  told  him. 

Mr.  Hecht:  The  respondent  cannot  be  expected 
to  police  what  happens  outside  of  the  plant,  and  I 
think  the  whole  testimony  is  incompetent,  irrele- 
vant, and  immaterial,  and  I  move  to  strike  it. 

Mr.  Ruckel:  Well,  did  this  happen  outside  the 
plant  ? 

Mr.  Hecht:     It  did. 

Mr.  Eoyster :  It  happened  at  the  plant  gate.  The 
witness  so  testified. 

The  Witness:  It  happened  inside,  speaking  to 
Mr.  Altman.  I  was  on  the  platform,  tlie  loading 
platform. 

Trial  Examiner  Ruckel :  But  you  were  prevented 
from  entering  the  plant  gate? 

The  Witness:     Yes. 

Mr.  Hecht:  If  he  was  prevented  from  entering 
the  plant  gate,  what  does  that  have  to  do  with  the 
respondent,  if  it  was  told  to  Mr.  Altman  or  not. 
It  is  not  material.  [313] 

Trial  Examiner  Ruckel:  The  respondent  has 
control  of  the  gate. 

Mr.  Hecht:  Yes,  but  he  was  stopped  outside. 
That  is  the  testimony.  We  have  no  control  of  the 
sidewalks  or  of  the  street. 

Trial  Examiner  Ruckel:  Possibly,  I  don't  get 
the  picture. 

Mr.  Royster:  As  I  understand,  the  testimony 
was  he  was  prevented  from  entering  the  respond- 
ent's gate.   I  will  put  the  question  to  him. 
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Mr.  Hecht:  If  I  understood  the  witness'  testi- 
mony correctly,  he  testified  that  he  was  prevented 
from  entering  the  premises.  He  was  not  prevented 
from  entering 

Mr.  Rowell  (interposing)  :  Mr.  Hecht,  the  em- 
ployers are  fond  of  getting  injunctions  against 
people  interfering  at  the  gates. 

Trial  Examiner  Ruckel :     Will  you  clear  that  up  ? 

Mr.  Royster:     Yes. 

Q.  (By  Mr.  Royster)  :  You  were  stopped  on 
the  morning  of  August  31,  Mr.  Hellbaum? 

A.     That  is  right. 

Q.     Where  were  you  stopped? 

A.  Just  at  the  gate.  The  gate  was  wide  open, 
and  these  men,  I  believe,  were  just  inside  the  prem- 
ises. 

Trial  Examiner  Ruckel:  And  who  were  the 
men?  [314] 

A.  Mr.  Heide,  and,  oh — a  number — one  of  the 
Business  Agents  was  there;  Gonick,  I  believe,  and, 
oh,  there  must  have  been  15  or  20  men,  many  of 
whom  I  didn't  know. 

Q.  (By  Mr.  Royster) :  Was  Hack  Gleichman 
there  ? 

A.     He  was,  but  not  right  at  that  time. 

Q.  And  it  is  your  testimony  that  you  were  pre- 
vented from  entering  that  gate? 

A.     That  is  right. 

Q.     By  these  men? 

A.     They  told  me  I  couldn't  go  in  there. 
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Mr.  Hecht :  May  I  have  that  date  again  ?  August 
31? 

Mr.  Royster:     Yes. 

Mr.  Hecht :  May  I  call  your  attention  to  the  fact 
it  is  claimed  that  this  man  was  removed  from  his 
employment  on  August  30. 

Trial  Examiner  Ruckel :  Yes.  I  suppose  your 
contention  is  that  he  should  have  been  permitted  to 
enter  because  others  were  distributing  literature 
and  seeking  support  of  the 

Mr.  Royster  (interposing) :  No,  Mr.  Examiner. 
He  was  an  employee,  as  far  as  he  knew.  I  better 
ask  the  witness. 

Q.  (By  Mr.  Royster) :  Why  did  you  come  to 
the  plant  on  August  31? 

A.     Well,  I  came  to  rejDort  for  work. 

Q.  Had  you  been  informed  that  you  were  dis- 
charged, or  that  for  any  reason  you  were  not  ex- 
pected at  work  that  day?  [315] 

A.     I  had  not. 

Q.     Had  you  worked  the  previous  day? 

A.     I  did. 

Mr.  Hecht:  Again,  Mr.  Royster,  may  we  have 
explained  to  us,  since  it  is  somewhat  of  a  surprise 
to  us,  why  it  is  claimed  in  this  complaint  that  the 
man  was  discharged  on  August  30? 

Mr.  Royster:  Well,  I  don't  know  that  you  are 
entitled  to  an  explanation  of  that  at  this  time,  but 
I  will  say  this:  that  it  is  based  upon  information 
given  by  the  company,  and  the  fact  is  that  the  last 
day  that  he  worked  was  August  30. 
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Mr.  Hecht:  Well,  Mr.  Examiner,  I  think  that 
this  is  not  within  the  issues.  It  is  claimed  in  the 
complaint  this  man  was  discharged  on  August  30, 
1945. 

Mr.  Royster:  If  for  no  other  reason,  the  fact 
that  the  complaint  alleges  on  or  about  August  30, 
1945,  why  this  is 

Mr.  Hecht  (interposing)  :  I  don't  think  it  does 
that. 

Mr.  Royster:     Oh,  well,  it  does.    You  read  it. 

Mr.  Hecht  (examing  document)  :  That  is  right. 
It  does  claim  "on  and  about." 

My  apology  to  you,  sir. 

Trial  Examiner  Ruckel:  I  am  going  to  le'^  it 
stand  for  what  it  is  worth. 

Q.  (By  Mr.  Royster)  :  You  testified  you  spoke 
to  Mr.  Altman?  [316]  A.     Yes,  sir. 

Q.  And  you  testified  as  to  what  Mr.  Altman  said 
to  you?  A.     Yes,  sir. 

Q.     Now,  what  did  you  do  then? 

A.  Stood  around  the  gate  for  some  time  and 
conversed  with  others  that  were  kept  out  at  the 
same  time,  weren't  permitted  to  enter. 

Q.  Did  you  have  any  further  conversation  with 
any  of  the  ILWU  representatives  who  were  stand- 
ing there? 

A.     Yes.   A  man  came  up  to  me  and 

Q.     (Interposing):     Who? 

A.  I  learned  afterwards  it  was  Hack  Gleich- 
man.   I  didn't  know  the  man  at  that  time. 

Q.     Very  well. 
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A.  And  when  he  learned  my  name  he  says,  "We 
know  you.    You  are  a  Nazi,"  he  says. 

Q.  Now,  have  you  ever  returned  to  the  respond- 
ent's plant  to  work? 

A.  I  went  in  the  back  gate ;  it  was  open.  There 
was  some  general  contractors  working  there  and  we 
always,  or  nearly  always,  w^hen  the  gate  was  open, 
went  in  the  back  way.  I  worked  in  the  boiler  room. 
And  I  was  escorted  out  by  the  foreman  on  the  job. 

Q.     AVhen  did  this  take  place? 

A.     During  the  time  we  were  out  at  this  meeting. 

Q.  Oh,  this  was  prior  to  the  time  you  were 
stopped  at  the  gate?  A.     Later. 

Q.  You  were  stopped  at  the  gate,  Mr.  Hellbaum, 
on  the  31st  of  August,  is  that  not  so  ? 

A.     That  is  right. 

Q.     The  continuous  meeting 

A.  (Interposing) :  Oh,  yes.  It  was  prior.  I 
beg  your  pardon.   It  was  prior.   Sure  it  was. 

Q.  Well,  now,  will  you  tell  me  why  you  went 
into  the  plant  during  the  time  of  this  continuous 
meeting  ? 

A.  AYell,  when  we  went  out  to  the  meeting  Mr. 
Sellers  ai3proached  me,  who  is  the  Plant  Engineer, 
and  he  asked  me  how  much  steam  we  were  going 
to  give  them,  and  I  told  him,  "Enough  to  man  the 
fire  piunps,  or  one  boiler. ' '  And  I  came  back  to  see 
if  other  boilers  had  been  put  on,  that  they  were 
giving  more  steam. 

Q.     And  did  you  see  Mr.  Sellers  then? 

A.     No,  I  did  not. 
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Q.     And  who  did  you  see  ? 

A.  The  Foreman  in  that  department,  Ernest 
Martinez. 

Q.  And  you  testified  Martinez  escorted  you  from 
the  plant?  A.     That  is  right. 

Mr.  Royster:     I  think  that  is  all. 

Mr.  Hecht:  Mr.  Examiner,  I  move  to  strike  this 
incident  [318]  involving  Sellers  and  Martinez.  I 
do  not  know  what  bearing  it  has  on  the  issues. 

Trial  Examiner  Ruckel:  Can  you  tell  us  what 
bearing  it  has  f 

Mr.  Royster:     I'm  afraid  I  can't,  Mr.  Examiner. 

Trial  Examiner  Ruckel :     What  ? 

Mr.  Royster:     I'm  afraid  I  can't. 

Mr.  Rowell:  That  obviously  came  in  by  volun- 
teer testimony  when  the  witness  misunderstood  the 
question. 

Mr.  Royster :  I  hadn't  planned  to  take  that  testi- 
mony from  the  witness.  I  just  explored  it  to  see 
what  it  was.  I  don't  know  what  bearing  it  has  on 
the  case. 

Mr.  Hecht:  Mr.  Examiner,  now  from  the  testi- 
mony of  the  witness  as  to  what  occurred  on  August 
31  it  appears  that  there  was  something  in  the  sem- 
blance of  a  picket  line  in  or  about  the  gate  of  the 
respondent.  It  is  impossible  for  the  respondent  (I 
think  the  Examiner  will  take  judicial  notice  of  the 
fact)  to  get  an  injunction,  mandatory  or  otherwise, 
against  a  picket  line  at  a  moment's  notice.  There 
is  nothing  that  brings  home  this  picket  line  that 
prevented  Mr.  Hellbaum  from  entering  the  plant  to 
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Mr.   Altman,   and  since  there   is  no  testimony   of 
similar  incidents  occurring  after  August  30  I  move 
to  strike  on  the  ground  that  it  has  no  bearing  what- 
soever to  the  issues  of  this  i^roceeding. 

Trial  Examiner  Ruckel:  Well,  it  seems  pretty 
remote.  [319] 

Do  you  expect  to  tie  it  up  with  other  similar 

Mr.  Royster  (interposing)  :  Well,  I  will  show, 
Mr.  Examiner,  by  other  witnesses,  that  there  was 
a  picket  line,  as  Mr.  Hecht  characterizes  it,  at  the 
gate  of  this  plant  for  the  purpose  of  selecting  cer- 
tain individuals  to  prevent  them  from  entering  the 
respondent's  premises. 

Mr.  Hecht:     How  is  that  brought  home  to  us? 

Mr.  Royster :  That  thereafter  some  of  them  were 
discharged,  and  some  of  them  were  not  permitted  to 
go  to  work  at  all  any  more.  That  was  the  time  that 
these  fellows  found  out  that  they  had  no  jobs. 

Trial  Examiner  Ruckel:  You  mean  you  expect 
to  tie  that  in  with  the  responsibility  of  the  respond- 
ent? 

Mr.  Royster:     Yes,  I  will. 

Mr.  Hecht :     You  will  tie  it  up  ? 

Mr.  Royster:  Possibly,  not  as  to  this  individual 
but  as  to  others,  yes. 

Mr.  Hecht:  Well,  subject  to  a  motion  to  strike 
if  Mr.  Royster  fails  to  further  connect  it  with  the 
respondent,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Yes,  sir. 

Mr.  Rowell :  Well,  now,  wait  a  minute.  Even 
that  is  going  a  little  too  far  in  the  way  of  ruling. 
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Mr.  Examiner.  One  of  the  defenses  in  this  case 
interposed  particularly  by  the  CIO  Union,  which 
isn't  supposed  to  be  interposmg  any  [320]  defenses, 
is  that  these  people  were  discharged,  or  were  sus- 
pended by  the  Union,  and  then  discharged  by  the 
Company  because  they  went  on  strike.  Now,  this 
evidence  all  tends  to  show 

Mr.  Hecht  (mterposmg) :  Now,  Mr.  Exam- 
iner  

Mr.  Rowell  (mterposing)  :  Now,  wait  a  minute. 
I  haven't  finished  my  statement. 

This  evidence  all  tends  to  show  that  in  fact  the 
reason  was  that  they  were  wearing  AF  of  L  buttons, 
that  they  were  active  on  behalf  of  the  AF  of  L,  and 
that  was  the  true  reason.  Therefore,  whether  this 
is  tied  up  directly  to  the  company  or  not  it  is  highly 
material  to  the  case. 

Mr.  Hecht:  If  you  will  keep  track  of  the 
dates 

Trial  Examiner  Ruckel  (interposing) :  At  least 
I  will  entertain  the  motion  to  strike. 

Mr.  Royster:  That  is  what  I  understood  your 
ruling  to  be,  Mr.  Examiner. 

Mr.  Hecht :  In  order  to  keep  the  record  straight, 
may  it  be  borne  in  mind  and  in  memory  that  the 
work  stoppage  referred  to  by  Mr.  Edises  and  my- 
self in  the  course  of  this  proceeding  was  the  work 
stoppage  that  took  place  from  noon,  July  31,  to 
some  time  on  August  3,  1945,  and  it  has  no  refer- 
ence to  any  work  stoppage  on  or  about  August  30, 
1945. 
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Mr.  Rowell:     True  enough. 

Mr.  Royster:     Certainly.  [321] 

Mr.  Hecht:     All  right. 

Mr.  Royster:     I  never  thought  otherwise. 

Trial  Eaminer  Ruckel:  Are  there  any  further 
questions  ? 

Mr.  Royster:     No  further  questions. 

Mr.  Rowell:     Yes,  I  think  so. 

Q.  (By  Mr.  Rowell)  :  Mr.  Hellbaum,  when  you 
tried  to  get  in  the  i)lant  that  day,  August  31,  was 
your  book  paid  up  in  the  CIO  Union? 

A.     It  was. 

Mr.  Rowell:     I  have  nothing  further. 

Cross-Examination 

Q.  (By  Mr.  Hecht) :  Mr.  Hellbaum,  what  was 
your  employment  at  the  respondent's  plant? 

A.     Boiler  maintenance  man. 

Q.  Were  you  working  at  your  job  of  boiler 
maintenance  man  on  August  9?  A.     Yes. 

Q.  Were  you  working  at  your  job  of  boiler 
maintenance  man  on  August  8?  A.     Yes. 

Q.  In  that  case,  what  were  you  doing  in  the 
Toilet  Articles  Warehouse  on  that  date,  Mr.  Hell- 
baum? 

Mr.  Royster:  Objection,  unless  the  company 
proposes  to  show  that  this  man  was  discharged  for 
failure  to  attend  to  his  duties.  [322] 

Mr.  Hecht:     Oh,  no. 

Trial  Examiner  Ruckel:     He  may  answer. 

Mr.  Royster:     Merely  cluttering  up  the  record. 


450  Colgate-Pahnolive-Peet  Co.  vs. 

(Testimony  of  Henry  Hellbaum.) 

A.  It  was  part  of  our  work  to  attend  to  all  traps 
throughout  the  plant,  steam  traps,  as  well  as  all 
pumps,  the  repair  and  maintenance  of  pumps 
throughout  the  plant,  and  we  worked  in  all  depart- 
ments as  far  as  repair  work  was  concerned. 

Q.  (By  Mr.  Hecht)  :  So  that  you  were  com- 
bining a  bit  of  electioneering  together  with  your  job 
of  attending  to  traps'? 

A.     Well,  I  wouldn't  say  that. 

Q.  Wasn't  it  your  testimony  that  you  were 
stopped  by  Mr.  Wood  and  told  to — within  distance 
of  Ann  Mcoletti,  and  told  to  do  no  more  electioneer- 
ing because  the  company  was  taking  a  neutral  posi- 
tion? 

A.  I  was  in  the  warehouse  for  the  purpose  of 
buying  a  few  toilet  articles  at  that  time. 

Q.  So  that  you  were  doing  no  electioneering  at 
that  time?  A.     I  was  not. 

Q.  You  were  not  doing  any  electioneering,  so 
that  without  any  provocation  whatsoever  Mr.  Wood 
came  to  you  and  said,  "You  must  not  do  any  more 
electioneering?" 

Mr.  Rowell:  Object  to  the  form  of  the  question, 
"Without  any  j^rovocation  whatsoever."  That 
doesn't 

Q.  (By  Mr.  Hecht)  :  Let  us  say  without  you 
being  seen  or  heard  by  Mr.  Wood  doing  any  elec- 
tioneering he  voluntarily  [323]  came  and  made  that 
statement  to  you? 

Mr.   Rowell:     That  doesn't  represent  the  testi- 
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mony  of  the  witness.    Object  to  the  form  of  the 

question. 

Trial  Examiner  Ruekel:  Objection  sustained.  I 
think  it  is  argumentative. 

Q.  (By  Mr.  Hecht)  :  Well,  why  did  Mr.  Wood 
say  that  to  you  ? 

Mr.  Rowell:     He  doesn't  know.   Or  do  you  know ? 

Q.     (By  Mr.  Hecht)  :     If  you  know. 

A.     I  don't  know. 

Q.  So  your  testimony  is  out  of  a  clear  blue  sky 
Mr.  Wood  told  you  to  stop  electioneering? 

Mr.  Rowell:  That  is  objected  to.  It  is  not  the 
testimony  of  the  witness. 

Mr.  Edises:     It  is  cross-examination. 

Trial  Examiner  Ruekel :     Objection  sustained. 

Q.  (By  Mr.  Hecht) :  On  August  9  what  were 
you  doing  in  the  basement  where  Charlie  Grube  is 
the  foreman? 

A.     I  went  to  look  after  some  traps. 

Q.  And  while  combining  your  duties  of  inspect- 
ing steam  traps  you  engaged  in  this  conversation 
with  Grube? 

A.     It  was  later  in  the  day  that  I  engaged 

Q.  (Interposing)  :  What  were  you  doing  there 
later  in  the  day  ?  Were  you  on  company  time  then  ? 

A.  I  had  been  asked  to  go  down.  I  was  ap- 
pointed as  one  of  the  committee.  [324] 

Q.     On  company  time? 

Mr.  Rowell:  Well,  now,  Mr.  Examiner,  that  has 
gone  on  too  far.  Mr.  Royster's  objection  was  a  good 
one,  and  furthermore,  unless  Mr.  Hecht  intends  to 
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show  that  no  electioneering  was  allowed  by  anybody 
on  company  time,  and  none  of  the  employees  were 
allowed  to  leave  their  jobs  for  conversational  pur- 
poses of  any  kind,  it  is  wholly  immaterial.  Every- 
body in  the  plant  was  doing  that. 

Mr.  Hecht:  I  submit  it  is  material,  Mr.  Exam- 
iner. 

Trial  Examiner  Ruckel:     You  may  answer. 

A.     I  did  do  that  on  company  time. 

Q.  (By  Mr.  Hecht)  :  Isn't  it  a  fact  that  you 
were  addressing  all  the  men  who  were  m  Charlie 
Grube's  department,  that  you  took  six  men  from 
their  work  to  address  them  on  behalf  of  the 
APofL?  A.     I  did  not. 

Q.     How  many  men  did  you  take  off  their  work? 

A.     I  didn't  take  any  men  off  their  work. 

Q.  You  addressed  them  while  they  were  work- 
ing, did  you  not  ? 

A.  When  I  had  gone  through  that  morning  three 
of  the  men  saw  me  go  by  the  door,  and  they  stopped 
me  and  told  me  that  Chuck  Grube  had  said  this  to 
them. 

Q.    Yes. 

A.  I  told  them  when  I  had  more  time  I  would 
look  into  [325]  it.  There  were  often  times  when  we 
weren't  too  busy  in  our  jobs,  and  other  times  that 
we  were  very  busy,  and  at  a  leisure  time  I  looked 
up  Chuck  Grube. 

Q.  And  you  didn't  look  up  anybody  else  but 
Charlie  Grube  at  that  time?    You  merely  went  toi 
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make  this  inquiry  from  Charlie  Grube,  is  that  cor- 
rect? A.     That  is  right. 

Q.  You  did  not  engage  in  any  other  electioneer- 
ing at  that  time?  A.     I  did  not. 

Mr.  Hecht:     That  is  all. 

Trial  Examiner  Ruckel:  Any  further  ques- 
tions ? 

Mr.  Edises:     I  have  a  few  questions. 

Q.  (By  Mr.  Edises) :  Have  you  got  your 
ILWU  dues  book  with  you,  Mr.  Hellbaum? 

A.     No,  I  don't  happen  to  have.    I  am  sorry. 

Q.     Do  you  have  it  available  somewhere? 

A.     I  do  have  it  at  home. 

Q.  Will  you  be  good  enough  to  bring  it  with  you 
tomorrow  ? 

Mr.  Rowell :  Well,  if  he  is  coming  back.  Couldn't 
he  mail  it  to  the  Board  in  case  it  is  material?  I 
don't  know,  but  there  is  a  process  for  him  to  get 
it  here  without  personally  appearing. 

Mr.  Edises:     I  don't  care  how  it  is  done. 

Mr.  Royster:     Do  you  want  to  see  his  dues  book? 

Mr.  Edises:     Y"es. 

Mr.  Royster:  I  will  ask  the  witness  now  if  he 
will  mail  it  to  me  so  that  I  may  show  it  to  you. 

The  Witness :     I  will,  yes. 

Mr.  Edises :     All  right. 

Mr.  Hecht:  Mr.  Edises,  I  have  one  more  ques- 
tion of  this  mtness. 

Mr.  Edises:     Go  ahead. 

Q.  (By  Ylr.  Hecht):  Mr.  Hellbaum,  did  you 
attend  the  so-called  trial — that  is  what  it  has  been 
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referred  to — I  don't  know  whether  it  was  one  or 
not — before  a  committee  of  the  ILWU  on  December 
17,  1945? 

A.  I  did  not  attend  the  trial.  I  was  present  be- 
fore the  trial. 

Q.    You  were  present  before  the  trial? 

A.    Yes. 

Q.  And  you  were  asked  whether  certain  charges 
made  against  you  were  true  or  not? 

A.    We  were  given  a  sheet  of  paper  to  read,  yes. 

Q.  And  you  were  there  supposedly  to  stand 
trial?  A.     That  is  right. 

Q.    And  you  walked  out  ?  A.     That  is  right. 

Mr.  Hecht:     That  is  all. 

Q.  (By  Mr.  Edises)  :  Mr.  Hellbaum,  did  you 
take  part  in  the  [327]  meeting  of  July  30? 

A.    Yes. 

Q.  I  will  read  you  Paragraph  2.  It  states:  "Mo- 
tion by  Thompson  that  we  withdraw  from  the  C.I.O. 
and  International  Longshoremen's  &  Warehouse- 
men's Union,  District  1,  Local  6,  form  an  independ- 
ent union,  and  seek  affiliation  with  another  Inter- 
national. Motion  seconded.  Vote  carried  unani- 
mously, in  favor  205,  opposed  none." 

Did  you  concur  in  that  resolution? 

A.     Perhaps.    I  don't  remember. 

Q.    You  were  present  at  the  meeting  ? 

A.     I  believe  I  was,  yes. 

Q.  And  you  went  along  with  the  resolutions  that 
were  made,  did  you  not  ? 
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A.     I  don't  always  take  part  in  resolutions,  sel- 
dom do,  either  way. 

Q.  Well,  but  did  you  abstain  from  voting  on 
thaf? 

A.     I  probably  did,  but  I  wouldn't  say  for  sure. 

Q.     You  mean  you  probably  voted"? 

A.     I  i^robably  abstained  from  voting. 

Trial  Examiner  Ruekel :     Probably  abstained. 

Q.  (By  Mr.  Edises) :  You  probably  abstained 
from  voting? 

A.     I  seldom  vote,  I  just  stated. 

Q.     I  see.   Did  you  dissent  from  that  resolution? 

A.     I  did  not.  [328] 

Q.  You  participated  in  the  w^ork  stoppage,  did 
you  not?  A.     Yes. 

Q.  Now,  Paragraph  3  reads:  "Motion  that  we 
go  back  to  work  tomorrow  morning  pending  settle- 
ment of  5  Brothers  Shop  Stewards  laid  off  by 
management  at  request  of  I.L.W.U.  officials.  If 
Shop  Stewards  don't  work,  nobody  works.  Carried 
unanimously. 

Did  you  concur  in  that  resolution? 

A.     I  did. 

Q.  Now,  you  were  aware,  were  you  not,  that 
these  telegrams,  which  are  Board's  Exhibits  5  and 
6,  were  agreed  to  be  sent  to  the  Union  and  to  the 
company  ? 

A.  (Examining  documents)  I  don't  seem  to 
iremember  much  about,  or  anything  about  the  tele- 
i^rams. 

Q.  Do  you  recall  the  discussion  of  sending  such 
'.elegram? 
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A.  Just  vaguely  in  my  mind,  that  there  was  a 
discussion  about  telegTams. 

Q.  Yes.  WeW,  Mr.  Hellbaum,  did  you  in  any 
way  oppose  any  of  the  actions  taken  at  that 
meeting?  A.     I  don't  believe  I  did. 

Q.  When  did  you  join  the  AF  of  L?  Did  you 
say  when'? 

A.  Oh,  I  don't  remember  exactly.  It  was  just 
prior  to  these  meetings. 

Q.  When  did  you  join  the  Employees  Welfare 
Association  ? 

A.  Well,  rather  we  joined  the  Welfare  Associa- 
tion first,  the  [329]  first  meeting,  perhaps.  I  don't 
even  remember  for  sure. 

Q.  The  July  30  meeting  was  the  first  meeting 
of  the  Employees  Welfare  Association,  was  it  not? 

A.     As  far  as  I  know. 

Q.  Had  you  been  in  the  habit  of  attending  your 
union  meetings  while  you  were  an  I.L.W.U. 
member  ? 

A.  We  had  the  privilege  of  attending  the  ma- 
chinists' meeting  if  we  preferred,  and  usually  we 
went  there,  all  the  maintenance  men. 

Q.     But  you  were  a  member  of  the  ILWU? 

A.     That  is  right. 

Q.     Did  you  knoAv  that  the  ILWU  had  adopted 
no-strike  pledge  during  the  war? 

A.     No,  I  can't  say  that  I  was  aware  of  that. 

Q.  Let  me  see  if  I  understand  you  correctly, 
Mr.  Hellbaum.  You  understand  now  that  you  are 
on  the  witness   stand  under   oath? 
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A.     That  is  right. 

Q.  And  do  I  understand  you  to  say  that  you 
did  not  know  that  the  International  Longshore- 
men's &  Warehousemen's  Union  had  taken  a 
pledge,  adopted  a  pledge  against  strikng  during 
the  war? 

A.  I  repeat  that  I  don't  belieA^e  I  knew  that. 
I  never  read  their  literature. 

Q.  Is  your  recollection  of  the  other  things  that 
you  have  [330]  testified  to  about  as  good  as  your 
recollection  of  this  later  incident 

Mr.  Rowell  (interposing) :  Well,  now,  that  is 
a  favorite  question  of  trial  lawyers. 

Mr.  Edises:  I  submit  I  should  at  least  have  the 
courtesy  of  being  permitted  to  finish  my  question 
before  I  am  interrupted. 

Mr.  Rowel :  The  question  is  so  familiar  to  trial 
lawyers. 

Tiial  Examiner  Ruckel:  Just  a  moment.  Let 
counsel  finish  his  question. 

Mr.  Edises:  Mr.  Examiner,  may  I  be  permitted 
to  have  the  privilege  of  finishing  my  question? 

Trial  Examiner  Ruckel :  I  said  finish  your  ques- 
tion. 

Mr.  Edises:  Thank  you.  Now,  I  would  like  to 
have  the  question  read,  please,  without  interrup- 
tion. 

(The  question  referred  to  was  read  by  the 
reporter.) 

Mr.  Rowell:     That  is  objected  to,  Mr.  Examiner. 
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Trial  Examiner  Ruckel:  Finish  your  question. 
Did  you  finish  your  question? 

Mr.  Edises:  That  is  the  question.  In  other, 
words,  it  goes  to  his  credibility. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Edises)  :  Did  you  ever  hear  of  a 
newspaper  called  the  ILWU  ''Dispatcher"?  [331] 

A.     I  have. 

Q.  As  a  union  member  you  received  a  subscrip- 
tion to  that,  did  you  not?  A.     I  did. 

Q.     Did  you  read  the  newspaper? 

A.     I  did  not. 

Q.  You  did  not  read  it.  Do  you  know  who  the 
officers  of  the  ILWU  were  at  that  time? 

A.     I  knew  some  of  them. 

Q.     Do  you  know  who  the  President  was? 

A.     I  believe  his  name  is  Lynden. 

Q,     Arthur  Lynden? 

A.     I   don't   know   him   first   name. 

Q.  When  Mr.  Gleichman  called  you  a  Nazi,  did 
you  deny  that? 

Mr.  Rowell:  That  is  objected  to.  That  is  wholly 
immaterial. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Edises :  I  submit  it  was  asked  on  direct,  and 
besides,  Mr.  Examiner,  it  is  a  well-known  principle 
of  law  that  if  a  witness  is  accused  of  being  some- 
thing and  makes  no  immediate  denial,  there  is  an 
inference  to  he  drawn  as  to  the  accuracy  of  the 
statement.  It  is  true  in  negligence  cases.  I  see  no 
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reason  why  it  shouldn't  be  true  in  a  proceeding 

like  this.  [332] 

Mr.  Rowell:  He  was  not  asked  that  question 
on  direct.  He  was  asked  what  the  conversations 
were. 

Trial  Examiner  Ruckel:  Let's  ask  if  there  was 
any  further  conversation  along  that  line. 

Q.  (By  Mr.  Edises) :  After  Mr.  Gleichman 
accused  you  of  being  a  Nazi,  was  there  an}^  further 
conversation  ? 

The  Witness:    Will  j^ou  repeat  that,  please? 

Mr.  Edises:     Will  you  read  the  question,  please? 
(The  question  referred  to  was  read  by  the 
reporter.) 

A.     Yes. 

Q.  (B}^  Mr.  Edises)  :  Did  you  deny  the  accu- 
sation? A.     I  did  not. 

Mr.  Edises:     That  is  all. 

Mr.  Hecht:  Mr.  Examiner,  I  don't  recall  this 
Nazi  name-calling  incident,  and,  as  I  recall  the 
testimony,  when  Mr.  Gleichman  was  talking  with 
Mr.  Hellbaum  there  was  nobody  representative  of 
the  company  present. 

Trial  Examiner  Ruckel:     That  is  correct. 

Mr.  Hecht:     So  I  move  to  strike  it. 

Trial  Examiner  Ruckel:  Motion  denied.  Cer- 
tainly it  doesn't  show  the  company  to  have  been 
any  part  of  the  conversation. 

Mr.  Hecht:  It  is  in  there  for  whatever  it  is 
worth  then? 

Trial  Examiner  Ruckel:  That  is  correct.  For 
whatever  it  [333]  is  worth. 
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Mr.  Rowell:  Well,  I  submit  it  isn't  worth  very 
mucb. 

Trial  Examiner  Ruckel:  Any  further  questions 
of  the  witness?  (No  response.) 

You  have  made  some  reference,  I  think,  to  the 
collection  of  dues  when  Mr.  Royster  was  question- 
ing you. 

Do  you  recall  what  that  was? 

The  Witness:     (Affirmative  nod.) 

Trial  Examiner  Ruckel:  What  was  your  testi- 
mony on  that? 

The  Witness :  I  believe  I  said  I  did  collect  some 
dues. 

Trial  Examiner  Ruckel:  That  is  while  you  were 
a  Steward? 

The  Witness:  Well,  I  was  one  of  the  committee 
to  re}>resent  the  employees  in  the  plant  after  the 
nine  were  suspended. 

Trial  Examiner  Ruckel:  Well,  that  is  dues  in 
the  AF  of  L,  isn't  that  correct? 

The  Witness:     That  is  right. 

Trial  Examiner  Ruckel:  Bid  you  collect  dues 
in  the  plant? 

The  Witness:  Yes.  I  believe  that  there  was 
some  money  brought  to  me. 

Trial  Examiner  Ruckel:  Is  there  going  to  be 
any  evidence  on  the  practice,  if  there  was  any  such 
practice,  [334]  of  Stewards  for  the  ILWU  collect- 
ing dues  in  the  plant? 

Mr.  Edises:     Well,  I  believe  that — — 

Trial  Examiner  Ruckel  (interposing)  :  It  is  not 
provided  for  in  the  contract,  but  it  is  provided  they 
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shall  take  time  off  to  handle  grievances  and  for 
one  other  purpose.  It  says  nothing  about  the  col- 
lection of  dues,  but  I  wondered  in  practice  if  that 
was 

Mr.  Edises  (interposing) :  I  believe  that  that 
was  the  practice,  Mr.  Examiner.  In  fact,  this  wit- 
ness testified  that  he  had  seen  Mr.  Gonick  and  Mr. 
Duarte  collecting  dues. 

Trial  Examiner  Ruckel:  I  think  that  is  what 
I  had  reference  to  when  I  asked  him  what  his  testi- 
mony was. 

Mr.  Edises:  Yes.  And  I  think  that  was  the 
practice.  We  can  so  stipulate  if  it  is  material. 

Trial  Examiner  Ruckel:  Well,  not  necessarily 
now,  but  at  some  time  I  would  like  to  know  what  the 
situation  was. 

The  Witness:     It  was  definitely  the  practice. 

Trial  Examiner  Ruckel :  It  might  have  been  that 
the  ILWU  had  certain  prerogatives  which  grew  up 
by  reason  of  a  closed  shop  contract  that  are  not 
set  forth  in  the  contract.  If  that  was  one  of  them 
I  would  like  to  know  it. 

Mr  Edises:  Well,  we  can  stiplate  to  that.  As 
a  matter  of  fact,  I  propose  a  stijDulation 

Trial  Examiner  Ruckel  (interposing) :  If  there 
are  any  others,  I  would  like  to  know.  [335] 

Mr.  Edises:  I  propose  to  stipulate  that  the  con- 
tracting union  has  always  engaged  in  the  practice 
of  collecting  dues  in  the  plant. 

That  is  your  recollection,  is  it  not,  Mr.  Hellbaum? 

The  Witness:     That  is  right. 
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Trial  Examiner  Ruckel:  And  would  the  same 
thins^  go  to  soliciting  new  members? 

Mr.  Edises:  It  has  always  been  done.  The  com- 
pany, I  think,  hasn't  ever  denied  that  privilege 
to  the  union.  Of  course,  it  was  not  so  much  a 
matter  of  soliciting  as  it  was  of  contacting  a  new 
employee. 

Trial  Examiner  Ruckel:     That  is  right. 

Mr  Edises:  And  telling  him  that  he  was  re- 
quired to  join  the  union. 

Trial  Examiner  Ruckel:  By  force  of  the  closed 
shop  contract. 

Mr.  Edises:  The  contract,  but  there  has  never 
been  any  objection  to  that  by  the  company. 

Trial  Examiner  Ruckel:  I  had  assumed  not.  I 
was  just  wondering  what  the  practice  was. 

Well,  may  that  be  stipulated? 

Mr.  Rowell:  We  will  join  in  the  stipulation  on 
both  phases. 

Mr.  Royster:     The  Board  will  so  stipulate. 

Trial  Examiner  Ruckel:  Any  further  questions 
of  this  [336]  witness? 

Mr.  Hecht:  May  I  ask  a  question  now,  or  do  you  I 
gentlemen  have  further  questions? 

Mr.  Royster:     I  have  nothing. 

Mr.   Rowell:     I  have  one   question,  but  you  g( 
ahead. 

Mr.  ITecht:  I  am  rather  confused  by  Mr.  Hellj 
baum's  testimony. 

Q.     (By  Mr.  Hecht)  :     Is  it  your  testimony,  Mrjl 
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Hellbaum,  that  after  August  30  you  came  into  the 

plant  to  collect  AF  of  L  dues? 

A.     That  was  after  we  had  the  meeting. 

Mr.  Royster:  That  was  after  you  were  not  per- 
mitted to  enter  the  plant? 

The  Witness:     No,  I  didn't  enter  the  plant. 

Q.  (By  Mr.  Hecht)  :  You  didn't  go  back  to  the 
plant  then?  A.     No. 

Mr.  Hecht:     I  just  wanted  to  be  clear  on  that. 

Mr.  Edises:     Now  I  am  not  clear. 

Q.  (By  Mr.  Edises) :  You  were  collecting  A^ 
of  L  dues  after  the  meeting  at  which  the  with- 
drawal resolution  w^as  passed;  is  that  correct? 

A.     That  is  right. 

Redirect  Examination 
By  Mr.  Rowell: 

Q.  At  this,  what  has  been  referred  to  as  the 
so-called  trial  of  December  17,  the  Union  trial, 
you  didn't  plead  guilty,  or  not  guilty,  or  anything 
is  that  right? 

Mr.  Edises:  Well,  now,  just  a  minute.  I  want 
to  object  to  that  as  leading  and  suggestive. 

Mr.  Rowell:     He  testified  to  it  before. 

Mr.  Edises:     He  did  not. 

Trial  Examiner  Ruckel :  If  he  did,  why  ask  him 
again. 

Mr.  Rowel :     Well,  that  is  just  preliminary. 

Trial  Examiner  Ruckel :     Objection  sustained. 

Mr.  Rowell:     All  right. 
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Q.  (By  Mr.  Rowell)  :  Did  you  plead  at  that 
so-called  trial  *?  A.     I  did  not. 

Q.    What  did  you  do?  Did  you  stand  trial *? 

A.     No. 

Q.  Was  there  a  statement  read  by  you  or  on 
your  behalf  as  to  the  reasons  why  you  were  not 
standing  trial'?  A.     There  was. 

Mr.  Rowell:  Will  you  mark  this  for  identifica- 
tion? 

(Thereupon  the  document  above  referred  to 
was  marked  Petitioner's  Exhibit  No.  1  for 
identification.) 

Q.  (By  Mr.  Rowell) :  I  show  you  a  paper 
which  has  been  marked  as  Petitioner's  Exhibit  1 
for  identification  and  ask  you  to  read  it  and  state 
whether  or  not  that  was  the  statement  which  was 
read  on  your  behalf  at  the  time  you  walked  out, 
or  didn't  stand  trial,  on  December  17,  1945?  [338] 

A.     (Examining  document.) 

Trial  Examiner  Ruckel :  Do  you  have  to  read 
it  all? 

The  Witness:     I  believe  that  this  is  the  letter. 

Ml".  Rowell:  I  will  offer  it  in  evidence,  Mr. 
Examiner. 

Mr.  Edises:  I  will  object  until  there  is  some 
showing  of  what  relevancy  and  materiality  is. 

Mr.  Rowell:  All  I  do  is  complete  the  story  that 
is  brought  out  by  Mr.  Hecht,  Mr.  Examiner.  That 
is  all  it  is. 

Trial  Examiner  Ruckel:     Well,  we  are  not  inter- 
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ested  in  any  phase  of  the  story  nnless  it  involves 

the  Respondent's  knowledge  of  it. 

Mr.  Hecht:  Well,  Mr.  Rowell,  in  my  questions, 
I  submit  to  you,  and  I  stipulate  further  that  if  I 
fail  to  show  by  my  witnesses  that  we  had  knowledge 
of  the  fact  that  this  man  appeared  at  the  trial  and 
refused  to  stand  trial,  if  I  don't  show  that  you  may 
move  to  strike  those  questions  and  those  answers. 

Mr.  Rowell:  Likewise,  the  reason  why  he  re- 
fused to  stand  trial  is  of  some  materiality. 

Trial  Examiner  Ruckel:  It  is  not  material  as 
far  as  the  Respondent  is  concerned.  It  might  be 
material  so  far  as  the  two  unions  are  concerned. 

Mr.  Rowell:  AVell,  then,  the  union  is  putting  in 
defenses  here  that 

Trial  Examiner  Ruckel  (interposing)  :  The 
Union  isn't  [339]  putting  in  any  defense. 

Mr.  Rowell:  I  know,  but  it  is  supporting  the 
defense  of  the  company  to  the  extent  that  these 
people  were   discharged   because   of   strike   action. 

Trial  Examiner  Ruckel :  Well,  the  company  has 
indicated  that  they  had  some  knowledge  of  the  trial, 
but  I  thought  we  threshed  that  out  yesterday.  The 
materiality  could  only  be  the  fact  of  a  trial,  and 
the  Respondent's  knowedge,  and  not  the  merits  of 
the  trial,  or  whether  it  was  a  fair  trial  or  not,  or 
not  any  statements  or  peadings  that  took  place  at 
the  trial. 

Mr.  Rowell :  If  Mr.  Edises  is  going  to  offer  those 
records  of  that  trial 

Mr.  Edises   (interposing)  :     Well,  I  submit  that 
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I  was  not  aware  that  Mr.  Rowell  had  the  talent  of 

being  a  mind  reader. 

Trial  Examiner  Ruckel:  He  has  not  yet,  any- 
way. The  exhibit  is  rejected. 

Mr.  Rowell:  All  right.  May  I  have  it  retained 
as  marked  for  identification? 

Trial  Examiner  Ruckel:     That  is  right. 

Mr.  Rowell:  And  I  will  renew  the  offer  if  Mr. 
Edises  makes  a  similar  offer. 

Trial  Exammer  Ruckel:  Put  it  in  a  rejected 
exhibit  file. 

(Thereupon,  the  document  heretofore  marked 
Petitioner's  Exhibit  No.  1  for  identification, 
was  rejected.)    [340] 

Mr,  Rowell :  Mr.  Hellbaum,  let  me  ask  one  more 
question  on  this  matter  of  pleading  which  you  did 
at  that  trial. 

Are  you  certain,  as  a  matter  of  fact,  do  you  know 
that  you  didn't  plead  guilty,  or  do  you  know  that 
you  plead  not  guilty,  or  nothing  at  all?  Do  you 
remember  ? 

A.     I   plead   ''Not   guilty." 

Mr.  Rowell:     Yes,  that  is  all. 

Recross  Examination 

By  Mr.  Edises: 

Q.    You  say  that  you  entered  a  plea  of  ''Not 
Guilty"   at  the   trial,   is   that  right? 
A.     I  did. 
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Trial  Examiner  Ruckel :     Any  further  questions  ? 
Mr.  Royster:     None. 
Mr.  Hecht:     No  further  questions. 

(Witness  excused.) 

Mr.  Royster :     I  am  ready  to  call  another  witness. 

Trial  Examiner  Ruckel:  We  will  recess  until 
9:30  tomorrow  morning. 

Mr.  Edises:  Oh,  one  moment,  Mr.  Examiner.  Is 
Mr.  Thompson  here? 

Mr.  Royster:     Yes. 

Mr.  Edises:  May  we  have  Mr.  Thompson  take 
the  stand  for  just  a  moment? 

Trial  Examiner  Ruckel:     Yes.  Mr.  Thompson. 


EDWARD  H.  THOMPSON 

called  as  a  witness  by  and  on  behalf  of  the  Trial 
Examiner,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Mr.  Edises:  Will  it  be  stipulated  that  this  is 
cross  examination? 

Mr.  Royster:  I  don't  see  why  I  should  do  it 
again,  Mr.  Edises.  We  had  a  stipulation  whereby 
it  was  agreed  it  was  unnecessary  to  call  Mr. 
Thom.pson. 

Trial  Examiner  Ruckel:  I  will  take  the  witness 
over. 
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Direct  Examination 

By  Trial  Examiner  Ruckel: 

Q„     Mr.  Thompson,  what  is  your  first  name? 
A.     Edward  H.  Thompson. 
Q.     Where  do  you  live? 
A.     1034  Virginia  Street,  Berkeley. 
Trial  Examiner  Ruckel:     Cross  examination  for 
the  Board? 

Mr.    Royster:     No   questions. 

Trial  Examiner  Ruckel:     The  Union? 

Cross  Examination 
By  Mr.  Edises: 

Q.  Mr.  Thompson,  I  show  you  Intervener's 
Exhibit  No.  2  which  has  been  identified  as  the 
minutes  of  the  meeting  of  July  30,  concerning  which 
there  has  been  testimony,  and  at  the  foot  of  these 
minutes  appears  "E.  H.  Thompson,  Recording 
Secretary."   [342]   Does  that  refer  to  yourself? 

A.     Yes,   I   was   the   Recording   Secretary. 

Q.     You  were  the  person  who  took  these  minutes? 

A.     Yes. 

Q.  Will  you  glance  over  them  and  tell  me 
whether  those  minutes  comport  with  your  recollec- 
tion, whether  they  are,  so  far  as  they  go,  a  true 
and  correct  account  of  what  took  place  at  the 
meeting  ? 

A.  (Examining  document) :  Yes,  I  believe 
these  are. 
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Q.  And  the  same  question  in  regard  to  the 
minutes  of  the  meeting  of  July  31  and  August  2? 

A,  (Examining  documents) :  Yes,  I  think  these 
are  correct.  On  this  July  31 — on  this  August  2 
meeting,  though,  I  don't  think  I  was  Recording 
Secretary  on  there.  I  probably  was  Recording  Sec- 
retaiy — I  am  not  quite  certain  whether  I  was. 
That  is  when  we  made  a  change. 

Q.  In  any  event,  the  contents  seem  to  you  to  be 
accurate  ? 

A.  Yes,  the  contents  seem  to  be.  I  don't  know 
whether  they  are  word  for  word,  ])ut  they  are 

Q.  I  see.  Now,  in  the  minutes  of  July  30  there 
appears  this  statement:  "William  Stolba,  L.  Olsen, 
Dave  Luchsinger,  Wm.  Sherman,  E.  H.  Thompson 
following  general  meeting  visited  an  attorney  for 
legal  reasons  as  to  the  best  way  to  complete  severing 
relations  with  I.L.W.U.  1-6." 

Who  was  the  attorney  you  visited  in  that  con- 
nection? [343] 

A.  I  can't  think  of  his  name  right  oif  at  present. 
I  got  his  name  at  home,  though.  I  could  mail  it  in 
to  the  Board,  if  it  is  necessary. 

Q.  Is  he  an  attorney  at  law  practicing  in  Oak- 
land, California? 

A.     Yes,  he  is  an  attorney  in  Oakland. 

Q.    And  what  advice  did  he  give  you? 

A.     He  gave  us  the  advice  to  send  that  telegram. 

Q.     Sending   the    telegram?  A.     Yes. 

Q.     And  those  telegrams  are 

A.     (Interposing)  :     He    drafted    the    telegrams. 


470  Colgate-Palmolive-Peet  Co.  vs. 

(Testimony  of  Edward  H.  Thompson.) 

Those   are   the   telegrams   what   these   others   read 

here. 

Q.  Those  which  are  in  evidence  as  Board's  Ex- 
hibits 5  and  6,  is  that  correct?  A.     Yes. 

Q.  The  question  you  asked  of  him  was  as  to  the 
appropriate  legal  method  whereby  these  employees 
could  sever  their  relations  with  ILWU,  Local  6, 
is  that  correct '? 

A.  That  is  right.  And  they  asked  numerous 
other  questions.  I  don't  remember  or  recall  all  the 
questions  that  they  asked.  They  spent  quite  a  bit 
of  time  with  him,  and  he  also  started  drafting  a 
charter,  or  by-laws  for  a  new  Employees  Welfare 
Association. 

Mr.  Edises :     I  see.  That  is  all.  [344] 

Q.     (By  Mr.  Rowell)  :     In  other  words 

Mr.  Edises  (interposing)  :  I  am  sorry.  Just  one 
other   question. 

Q.  (By  Mr.  Edises)  :  Were  you  aware  of  the 
ILWU's  no-strike  pledge?  A.     Yes,  I  was. 

Mr.  Edises:     You  were. 

Q.  (By  Mr.  Rowell) :  In  other  words,  Mr. 
Thompson,  when  you  consulted  this  attorney  you 
were  consulting  him  with  reference  to  the  appro- 
priate legal  method  of  changing  your  affiliation 
from  the  ILWU  to  a  new  labor  organization,  or  a 
different  labor  organization? 

A.  That  is  correct,  to  the  Employees  Welfare 
Association,  to  the  independent  union, 

Mr.    Rowell :     Yes. 
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Trial  Examiner  Ruekel:  Questions  by  the  Re- 
spondent ? 

Mr.  Hecht:     No  questions,  Mr.  Examiner. 

Mr.  Rowell :  On  the  record  I  would  like  to  state 
to  Mr.  Edises  that  the  attorney  contacted  by  Mr. 
Thompson  and  others  on  the  occasion  you  requested 
information  about  was  George  Gelder,  G-e-1-d-e-r, 
in  the  Easton  Building,  13th  and  Broadway,  Oak- 
land. 

Trial  Examiner  Rucker:     Is  that  correct? 

The  Witness:  That  is  correct.  I  remember  his 
name  now  that  somebody  mentions  it.  [345] 

Trial  Examiner  Ruekel:     That  is  all. 

(Witness  excused.) 

Trial  Examiner  Ruekel:  We  will  recess  until 
9:30. 

(Whereupon,  at  5:15  p.  m.  an  adjournment 
was  taken  to  Thursday,  February  7,  1946,  at 
9:30  a.  m.)  [346] 
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(Pursuant  to  adjournment,  the  above-entitled 
matter  came  on  for  hearing  at  9:30  a.m.) 

Proceedings 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order,  please. 

Mr.  Royster:  Mr.  Examiner,  during  the  cross- 
exammation  of  witness  Henry  Hellbaum  yesterday, 
counsel  for  the  intervener  requested  that  the  witness 
supply  him  with  his  union  dues  book,  that  is,  his 
ILWU  union  dues  book. 

I  would  like  the  record  to  show  that  that  book 
was  delivered  to  counsel  for  the  intervener  this 
morning.  j 

Do  you  agree,  Mr.  Edises? 

Mr.  Edises:     Certainly. 

Mr.  Royster:     The  Board  calls  Kay  Norris. 

KAY  NORRIS, 
called  as  a  witness  by  and  on  behalf  of  the  National  jj 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 


Direct  Examination 
By  Mr.  Royster: 

Q.     State  your  name  and  address,  Mrs.  Norris, 
please. 

A.     Kay    Norris,    2342    17th    Avenue,    Oakland, 
California. 

Q.    And  how  long  were  you  employed  by  the  re- 
spondent ? 

A.     I  first  went  to  work  for  Colgate's  in  1933, 
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and  I  quit  and  went  to  work  again  in  1940,  and  up 

to  September  1st  when  I  was  suspended. 

Q.     That  is  September  1,  1945?  [350] 

A.     1945. 

Q.  Were  you  a  mem])er  of  the  ILWU? 

A.  I  was. 

Q.  And  for  what  period  of  time? 

A.  June  3,  1941,  up  to  the  time  I  was  suspended. 

Q.  Now,  Mrs.  Norris,  I  show  you  Board's  Ex- 
hibit 4  and  ask  if  you  have  seen  that  before  ? 

A,  (Examining  document)  :     I  have. 

Q.  And  will  you  tell  us  when  you  saw  it? 

A.  I  saw  it  on  the— I  believe  it  was  the  30th  of 
July. 

Q.     1945? 

A.     1945.    Ed  Bopp  threw  it  on  my  lap. 

Q.     Where  were  you  at  the  time? 

A.  I  was  working  in  the  Toilet  Goods  Depart- 
ment on  the  Cashmere  Bouquet  machine.  Mr. 
Oonick  come  along  after  him  and  told  me  if  I  at- 
tended that  meeting  I  would  get  into  serious  trouble. 

Trial  Examiner  Ruckel:     Who  is  Mr.   Gonick? 

Q.  (By  Mr.  Royster)  :  You  didn't  attend  the 
meeting,  did  you? 

Trial  Examiner  Ruckel:     Who  is  Mr.  Gonick? 

The  Witness :     He  is  the  Business  Agent. 

A.  I  did  not  attend  the  meeting  because  I  had 
an  appointment  with  the  doctor. 

Mr.  Edises:     Which  meeting  are  we  speaking  of? 

Mr.  Royster:     This  is  the  July  30  meeting. 

Mr.  Hecht:     July  30  meeting. 
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Q.  (By  Mr.  Royster) :  Did  you  sign  an  appli- 
cation for  membership  card  in  the  AF  of  L? 

Mr.  Hecht:  Mr.  Examiner,  before  we  go  any 
farther  (of  course,  apologizing  at  the  outset,  Mr. 
Royster),  I  make  a  motion  to  strike  the  testimony 
as  to  having  Exhibit  4  thrown  in  her  lap  and  the 
remarks  of  Gonick,  there  being  no  one  representing 
the  company  present  at  the  time  and  place. 

Trial  Examiner  Ruckel:  There  was  no  foreman 
or  supervisor  present  on  that  occasion,  was  there  ? 

The  Witness:  There  was  a  foreman  about  five 
feet  away  from  me;  Albert  Zulaica. 

Mr.  Rowell :  Now,  Mr.  Examiner,  if  you  are  con- 
templating ruling  on  that  objection  favorably,  I 
would  like  to  be  heard  for  just  a  moment. 

Trial  Examiner  Ruckel:  I  haven't  ruled.  I  am 
still  asking  the  witness. 

Mr.  Hecht:  Mr.  Examiner,  the  answer  that  Al- 
bert Zulaica  was  a  foreman,  Mr.  Zulaica  was  on 
the  stand  yesterday.   He  had  no  position 

Mr.  Royster  (interposing) :  I  believe  he  may 
have  been  a  leaderman.  There  is  no  contention  that 
Zulaica  was  a  representative  of  the  company. 

Trial  Examiner  Ruckel  I  think  it  is  perfectly 
clear  [352]  that  the  respondent  isn't  bound  by  that 
particular  conversation,  but  the  motion  to  strike  is 
denied.  It  is  the  general  picture  that  we  are  trying 
to  get. 

Q.  (By  Mr.  Royster)  :  I  believe  my  question 
was:  Did  you  sign  an  application  for  membership 
card  in  the  AF  of  L? 

A.     I  did,  on  the  third  of  August. 
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Q.  And  again,  of  course,  you  mean  August, 
1945?  A.    Yes,  sir. 

Q.  Now,  Mrs.  Norris,  you  did  not  work  from 
noon  July  31,  until  the  morning  of  August  3,  did 
you?  A.     I  did  not. 

Q.  You  refrained  from  working,  as  did  most  of 
the  employees?  A.     I  did. 

Q.  Did  you  work  in  the  month  of  August,  start- 
ing with  August  3  ?  A.     I  did. 

Q.  Did  you  see  Hack  Gleichman  during  that 
month?  A.     I  did,  numerous  times. 

Q.     Where  did  you  see  him? 

A.  I  saw  him  out  on  the  platform,  in  the  Toilet 
Goods  Department.  I  saw  him  talking  with  Mr. 
Wood  out  in  the  yard.  I  saw  him  talking  to  Mr. 
Altnian  numerous  times,  and  Mr.  Railey. 

Q.  Did  you  overhear  any  conversation  that  Mr. 
Gleichman  may  have  had  with  anyone  in  the  Toilet 
Department?  [353] 

A.  Yes.  He  went  around  to  numerous  em- 
ployees on  our  floor  and  warned  them  to  take  their 
buttons  off  or  they  would  be  suspended  as — they 
would  be  in  the  same  predicament  as  the  Stewards 
were. 

Q.     Did  you  hear  him  say  that? 

A.     I  heard  him. 

Q.     What  buttons  do  you  mean? 

A.  The  AF  of  L  buttons,  Chemical  Workers 
Union. 

Q.     Did  you  wear  an  AF  of  L  button  at  work? 

A.     I  did. 
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Q.     Did  you  wear  it  prominently  on  your  clothes  ? 

A.     I  wore  it  at  all  times. 

Q.     Did  you  jDass  out  any  AF  of  L  literature? 

A.     I  did. 

Q.     That  was  in  the  plant? 

A.     In  the  plant. 

Q.     Did  you  pass  out  AF  of  L  buttons? 

A.     I  did,  in  the  plant. 

Q.  I  show  you  a  writing,  Mrs.  Norris,  of  two 
mimeographed  sheets  and  ask  you  if  you  can  iden- 
tify it.  A.     Yes. 

Mr.  Royster:  Will  the  reporter  mark  this  as 
Board's  Exhibit  12  for  identification? 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  12  for  iden- 
tification.)  [354] 

Q.  (By  Mr.  Royster)  :  Where  have  you  seen 
Board's  Exhibit  12  for  identification  before? 

A.     I  came  to  work  the  next  morning  and  they  | 
were  distributed  all  throughout  the  women's  eating 
room. 

Mr.  Hecht:  What  does  she  mean  by  "next  morn- 
ing"? 

Q.  (By  Mr.  Royster)  :  What  do  you  mean  by 
"next  morning,"  Mrs.  Norris? 

A.     Well,  I  first  saw  it  on  the  time  clock. 

Q.     In  what  building? 

A.  Well,  I  don't  know  what  building  I  am  in. 
I  am  on  the  "A"  floor. 

Mr.  Hecht:  Mr.  Royster,  just  a  moment.  May 
we  have  the  date  when  she  saw  it? 
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Mr.  Royster :     I  am  trying  to  fix  that,  Mr.  Hecht. 

Mr.  Hecht:     All  right,  thank  you. 

Q.  (By  Mr.  Royster)  :  When  you  say  you  saw 
it  at  the  time  clock,  do  you  mean  on  a  bulletin 
board  there?  A.     Yes,  sir. 

Q.  And  it  was  on  the  bulletin  board  in  the  build- 
ing in  which  you  worked?  A.     Yes,  it  was. 

Q.     And  what  department  did  you  work  in? 

A.  Well,  I  work  in  the  Toilet  Goods  Department 
but  the  time  clock  is  not  on  my  floor. 

Q.     But  it  is  in  the  same  building?  [355] 

A.     It  is  in  the  same  building. 

Mr.  Royster:  Well,  can  we  discover  in  what 
building  the  Toilet  Goods  Department  is? 

Mr.  Hecht:     That  is  the  "L"  Building. 

Q.     (By  Mr.  Royster):     In  the  "L"  Building? 

A.     The  "L"  Building. 

Q.  Now,  when  did  you  see  this  on  the  bulletin 
board  there,  Mrs.  Norris? 

A.     I  believe  it  was  on  the  22nd. 

Q.     Of  what?  A.     Of  August. 

Q.    Last?  A.     Yes. 

Q.  Did  you  see  it  any  place  other  than  the  bulle- 
tin board?  A.     And  upstairs  on  the  table. 

Q.     Did  3^ou  see  anyone  distribute  any? 

A.     No,  I  did  not. 

Mr.  Royster:  I  will  offer  Board's  Exhibit  12 
for  identification  in  evidence. 

Mr.  Hecht:     No  objection. 

Mr.  Edises:     No  objection. 

Mr.  Rowell:     No  objection. 
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Trial  Examiner  Ruckel :     It  will  be  received. 

(Thereupon,  the  document  heretofore  marked 
Board's  Exhibit  12  for  identification  was  re- 
ceived in  evidence.)   [356] 

Trial  Examiner  Ruckel:  May  I  inquire:  What 
do  you  claim  for  this  testimony,  though,  that 
Gleichman,  I  believe  it  was,  or  someone  else,  threw 
this  circular.  Board's  Exhibit  4,  in  her  lap,  and 
that  Board's  Exhibit  12  was  circulated  in  the  plant  ? 

Mr.  Royster:  Board's  Exhibit  12,  Mr.  Examiner, 
states  under  Item  No.  7  that  "Any  Peet's  emiDloyee 
reported  as  trying  to  get  people  to  bolt  the  CIO  and 
join  the  AF  of  L  or  wearing  an  AFL  button,  will 
be  taken  off  the  job." 

The  Board  contends  that  the  respondent,  by  vir- 
tue of  that  exhibit,  was  placed  on  notice  as  to  the 
intent  of  the  CIO  Union  with  respect  to  the  em- 
ployees who  took  part  in  any  AF  of  L  activity.  The 
Board  further  contends  that  this  casts  a  revealing 
light  upon  the  motivation  of  the  CIO  in  securing 
subsequently  the  discharge  of  these  employees. 

Mr.  Hecht:  May  I  point  out,  Mr.  Examiner, 
that  although  the  witness  has  testified  that  it  was 
on  the  bulletin  board,  that  mere  fact  does  not  bring 
it  home  to  the  respondent. 

Mr.  Royster:     Well,  you  can  so  contend. 

Trial  Examiner  Ruckel:  May  I  inquire,  are 
these  bulletin  boards  maintained  by  the  Union  or 
are  they  company  bulletin  boards? 

Mr.  Royster:     I  don't  know. 
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Mr.  Heebt:  They  are  maintained  for  the  use  of 
anyone  [357]  that  wants  to  put  up  any  notice,  as 
far  as  I  know,  Mr.  Examiner. 

Trial  Examiner  Ruekel:  Well,  let  that  be  de- 
veloped later. 

How  a])0ut  this  notice  being  placed  in  her  lap, 
you  mean  the  same  effect  is  claimed  for  that  *? 

Mr.  Royster:  The  same  effect  is  claimed  for 
that,  that  these  notices,  warning  notices,  were  dis- 
tributed very  generally  throughout  the  plant  (I 
think  the  evidence  shows  that)  that  they  must  in- 
escapably have  come  to  the  notice  of  the  company. 

Mr.  Hecht:  I  object  to  the  "must  inescapably," 
Mr.  Examiner. 

Mr.  Royster:  He  asked  for  my  contention  and 
I  am  giving  it. 

Trial  Examiner  Ruckel :     That  is  his  contention. 

Mr.  Royster:  And  that  it  shows  again  that  the 
ILWU  was  determined  to  secure  the  discharge  of 
persons  who  attended  this  meeting,  and  it  puts  the 
company  on  notice  as  to  that  intention. 

Trial  Examiner  Ruckel :  You  are  not  contending 
that  the  company  respondent  favored  one  above  the 
other  in  the  solicitation  of  support  for  the  organiza- 
tion? 

Mr.  Royster:     Yes,  I  do  contend  that. 

Trial  Examiner  Ruckel:  This  witness  testified, 
and  so  [358]  did  one  yesterday,  that  they  wore  their 
AF  of  L  buttons  freely  in  the  plant,  in  fact,  the 
one  yesterday  testified  that  he  obtained  members 
for  the  AF  of  L  in  the  plant. 
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Mr.  Royster:  Oh,  yes,  that  is  correct,  Mr.  Ex- 
aminer. I  claim  that  they  paid  a  bitter  price  for 
doing  so. 

Trial  Examiner  Riickel:  Well,  this  goes  prin- 
cipally to  the  question  of  notice  rather  than  as 
violation  of  Section  8(1). 

Mr.  Royster:     Yes,  I  think  that  is  so. 

Q.  (By  Mr.  Royster)  :  Mrs.  Norris,  did  you 
have  a  conversation 

Mr.  Hecht  (interposing)  :  Mr.  Examiner,  may  I 
say  this:  Since  Mr.  Royster  has  already  adverted 
to  Sections  of  the  Exhibit  12  it  is  to  be  noted  too 
that  there  are  other  complaints  made  against  the 
discharge,  the  removed  Stewards,  in  that  Exhibit 
12  in  addition  to  an}^  question  of  AF  of  L  affilia- 
tion, so  the  exhibit  is  offered  as  a  whole,  I  think. 

Mr.  Royster:     Oh,  yes. 

Trial  Examiner  Ruckel:     Yes. 

Q.  (By  Mr.  Royster) :  Did  you  have  a  conver- 
sation about  August  30,  1945,  with  Mr.  Gleichman? 

A.     I  did. 

Q.     And  where  did  this  conversation  take  place? 

A.  It  took  place  in  the  Toilet  Goods  Dei^artment 
while  I  was  working.  [359] 

Q.  And  who  was  present  during  this  conversa- 
tion? 

A.  All  of  the  employees  were  working  at  the 
time,  and  one  of  the  foremen. 

Q.     Pardon  me? 

A.     And  one  of  the  foremen,  leaderman. 
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Q.     A  leaderman?  A.     Yes. 

Q.     Not  the  regular  foreman  of  the  department? 

A.     No,  a  leaderman. 

Q.     And  what  was  the  conversation? 

A.  He  came  up  and  tapped  me  on  the  back  and 
said,  ''Let  me  see  your  book." 

Q.     And  what  book  -did  he  have  reference  to? 

A.     He  meant  my  union  book. 

Q.     And  what  union?  A.     In  the  ILWU. 

Q.     All  right. 

A.  And  I  told  him  I  didn't  know  who  he  was, 
and  he  said,  "Well,  you  know  this  man,  George 
Squires." 

Q.  George  Squires.  He  is  an  employee  of  the 
respondent,  is  he  not  ?  A.     Yes,  he  is. 

Q.  At  that  time  was  he  not  a  steward  of  the 
ILWU?  A.     Yes,  he  was  picked  out. 

Q.  Well,  he  was  a  Steward  of  the  ILWU  at 
that  time,  wasn't  [360]  he? 

A.  ILWU.  And  he  said,  "Well,  then,  show  him 
your  book."  I  said,  "No,"  because  he  was  ap- 
pointed by  the  CIO  and  not  elected  by  the  com- 
pany. 

Q.     You  refused  to  show  your  book  ? 

A.  So  I  refused  to  show  my  book.  So  Mr. 
Gleichman  said,  "Show  your  book  to  me.  I  repre- 
sent ILWU."  I  told  him  if  he  would  show  me  cre- 
dentials of  any  kind  I  would  show  him,  so  he  gave 
me  his  card,  and  I  showed  him  my  book. 

Q.  Now,  after  you  showed  him  the  book,  was 
there  any  further  conversation  with  Mr.  Gleich- 
man? A.    Yes. 
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Q.     And  what  was  that  conversation? 

A.  He  told  me  that  I  was  campaigning  in  there, 
that  I  was  going  to  get  in  trouble,  that  I  was  noth- 
ing but  a  Nazi  leader.  He  asked  me  to  go  see  a 
certain  picture,  and  said  that  that  is  just  exactly 
what  I  am.  I  learned  later  that  this  certain  picture 
was  a  Nazi  picture. 

Trial  Examiner  Ruckel:  You  mean  an  "anti- 
Nazi"  picture,  I  suppose*? 

The  Witness:     Yes. 

Q.  (By  Mr.  Royster)  :  Was  there  any  mention 
of  union  buttons? 

A.     He  told  me  to  take  my  union  button  off. 

Q.     What  union  button  were  you  wearing? 

A.  My  AF  of  L  union  button  off,  and  I  wouldn't 
do  it.  And  [361]  he  said,  "You  better  take  that 
button  off."  I  told  him  I  bought  the  button,  and 
if  he  bought  his  pants  he  paid  for  them,  and  I 
bought  my  button,  and  when  he  dropped  his  pants 
I  dropped  my  button. 

Q.  Now,  is  Mr.  Mason  a  foreman  of  your  de- 
partment? A.     He  Avas;  he  is. 

Q.  Where  was  he  when  this  conversation  took 
place  ? 

A.  He  was  on  the  floor,  but  he  was  too  far  away 
to  hear  me. 

Q.  Could  he  see  that  you  were  in  conversation 
with  these  men? 

A.     He  could  see,  yes.   He  was 

Mr.  Hecht  (interposing)  :  I  object  to  the  con- 
clusion that  he  could  see,  Mr.  Examiner.   It  is  pos- 


N.  L.  E.  B.  et  al  483 

(Testimony  of  Kay  Norris.) 

sible  that  he  might  have  been  able  to  see,  but  no 

one  here  can  testify  that  he  could  see. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Royster) :  Well,  could  you  see 
Foreman  Mason? 

A.     I  could.   He  was  in  plain  sight. 

Q.     Was  his  face  turned  in  your  direction? 

A.     Right  towards  me. 

Mr.  Hecht:  That  is  pretty  leading,  Mr.  Exam- 
iner, but  we  will  let  it  go. 

Q.  (By  Mr.  Royster)  :  Now,  on  August  31  did 
you  have  a  further  conversation  with  Mr.  Gleich- 
man?  A.     I  did.  [362] 

Q.     And  where  did  this  conversation  take  place? 

A.     At  the  very  same  place. 

Q.    And  again  who  was  present? 

A.  Al]  the  employees,  and  this  leaderman  was 
just  a  few  feet  away  from  me. 

Q.     Was  Mr.  Mason  there? 

A.  Mr.  Mason  was  standing  outside  his  office 
door. 

Q.  Would  you  say  that  Mr.  Mason  was  too  far 
away  to  hear  any  conversation?  A.     He  was. 

Q.     Could  you  see  Mr.  Mason? 

A.     I  could  see  Mr.  Mason. 

Q.     Which  way  was  Mr.  Mason's  face  turned? 

A.  Well,  he  would  be  out  that  way  and  I  am 
here  (indicating). 

Q.  I  mean  with  reference  to  where  you  were 
standing  ?  A.     What  ? 

Q.  With  reference  to  where  you  were  standing, 
which  way  was  Mr.  Mason's  face  turned? 
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A.     Well,  he  was  looking  toward  me. 

Mr.  Edises:  Mr.  Examiner,  I  want  to  move  to 
strike  the  testimony  as  to  what  Mr.  Mason  was  do- 
ing subsequent  to  the  witness'  testimony  that  he 
was  too  far  away  to  hear  her.  She  has  obviously 
disqualified  him  as  a  competent  witness  to  this  con- 
versation. 

Mr.  Royster:  Well,  now,  Mr.  Examiner,  it  may 
develop  [363]  that  what  Mr.  Mason  could  have  seen 
at  this  time  is  a  point. 

Trial  Examiner  Ruckel:     Well,  it  may  stand. 

Q.  (By  Mr.  Royster)  :  Now,  what  was  your 
conversation  with  Mr.  Gleichman  on  this  occasion, 
Mrs.  Norris? 

A.  I  saw  Mr.  Gleichman  coming.  My  machine 
was  broken  down,  so  I  walked  over  to  talk  to  one 
of  the  girls  because  he  made  it  so  tough  for  me 
the  day  before  that  I  didn't  want  to  get  into  an 
argument  with  him.  Well,  he  followed  me.  He 
asked  me  if  I  had  changed  my  mind,  that  he  gave 
me  time  to  go  home  and  think  it  over,  that  I  would 
drop  AF  of  L  and  stick  by  CIO.  I  told  him  "No," 
that  I  hadn't  changed  my  mind.  He  said,  "I  held 
a  letter  out  for  you  until  today."  He  says,  "You 
are  fired.  You  might  as  well  get  off  the  floor  right 
now,"  and  I  got  off. 

I  walked  over  to  Don  Stanberry,  the  Superin- 
tendent, and  I  said  I  didn't  see  why  I  should  be 
treated  that  way,  that  I  didn't  do  anything. 

Q.     Well,  now,  just  a  minute. 

Just  what  did  you  tell  Don  Stanberry? 
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A.  I  said,  "That  union  fellow  kicked  me  oH  the 
floor.  He  told  me  I  was  fired,"  and  he  shook  his 
head  and  he  said,  "He  can't  do  that." 

So  I  said,  "Well,  I  am  going  down  to  see  Mr. 
Altman  and  find  out  if  he  can  kick  me  off  the  floor." 

I  went  downstairs,  to  the  ofl[ice,  and  Mr.  Altman 
was  not  there,  but  Mrs.  Olys  was  there. 

Q.     That  is  0-1-y-s. 

A.     I  don't  know  how  she  spells  her  name. 

Trial  Examiner  Ruckel:     Who  is  she? 

A.     She  was  at  the  time  the  timekeeper. 

Q.  (By  Mr.  Royster) :  And  after  a  conversa- 
tion with  Mrs.  Olys  what  did  you  do? 

A.  She  walked  out  on  the  platform  with  me,  and 
she  said,  "Don't  cry,  Kay.  You  go  right  back  \\\^ 
to  your  job,"  and  I  did. 

Mr.  Hecht:  Mr.  Examiner,  whatever  Mrs.  Olys 
said  I  would  like  to  have  stricken. 

Trial  Examiner  Ruckel:     "Don't  cry,  Kay." 

Mr.  Hecht:     "Don't  cry,  Kay." 

Trial  Examiner  Ruckel :  Well,  it  is  part  of  what 
happened. 

Mr.  Royster :     We  make  nothing  of  it. 

Trial  Examiner  Ruckel:  She  went  back  to  her 
job. 

You  went  back  to  your  job? 

Mr.  Hecht :  I  realize,  Mr.  Examiner,  you  are  not 
impressed  by  this,  but  it  does  clutter  the  record. 

Trial  Examiner  Ruckel:     It  may  stand. 

What  did  you  do  when  you  went  back  to  your 
job? 


486  C olgate-Pahnolive-Peet  Co.  vs. 

(Testimony  of  Kay  Norris.) 

The  Witness:  I  went  back  to  my  job,  and  I 
didn't  say   [365]   anything. 

Q.  (By  Mr.  Royster)  :  Well,  you  \Yorked  the 
rest  of  that  day,  did  you? 

A.     I  worked  the  rest  of  the  day. 

Q.  Now,  on  the  following  day,  September  1,  did 
you  come  to  work?  A.     I  did. 

Q.     And  how  long  did  you  work? 

A.     I  worked  until  five  minutes  to  three. 

Q.     And  then  what  did  you  do? 

A.  I  was  told  hy  my  floorlady  I  was  wanted  in 
Mr.  Railey's  office. 

Mr.  Hecht:     Mr.  Royster,  that  is  September  1? 

Mr.  Royster:     September  1,  yes. 

Q.  (By  Mr.  Royster)  :  And  did  you  go  to  Mr. 
Railey's  office?  A.     I  did. 

Q.     And  whom  did  you  see  there? 

A.  I  saw  Mr.  Railey,  Mr.  Wood,  Mr.  Altman, 
Mr.   Cecil   Carter,   and   Mr.   Don   Stanberry. 

Q.  And  were  other  employees  of  the  company 
there  ? 

A.     And  other  employees,  about  18  or  19  of  us. 

Q.     And  was  there  any  conversation  there? 

A.     There  was. 

Q.     Will  you  tell  us  what  it  was? 

A.  I  said,  ''Well,  what  are  we  in  here  for?" 
Mr.  Wood  said,  [366]  "You  will  find  out." 

So  Mr.  Altman  said,  "Are  they  all  here?  Let's 
get  this  thing  overwith."  And  he  read  where  the 
CIO  stated  that  we  were 

Q.     (Interposing)     Just  a  moment,  Mrs.  Norris. 
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I  have  a  copy  of  the  letter  which  the  witness  will 
testify  was  read  on  the  occasion,  and  it  may  already 
be  in  evidence. 

Mr.  Hecht:     I  don't  think  so,  Mr.  Eoyster. 

Mr.  Royster:     I  will  have  it  identified,  then. 

Q.  (By  Mr.  Royster)  :  Now,  I  believe  yon  tes- 
tified that  a  letter  w^as  read  to  you  by  Mr.  Railey? 

A.     It  was. 

(Whereupon,  the  document  above  referred 
to  was  marked  Board's  Exhibit  13  for  identi- 
fication.) 

Q.  (By  Mr.  Royster) :  I  will  show  you  Board's 
Exhibit  13  for  identification  and  ask  you  if  that  is 
the  letter. 

A.     (Examining  document)     This  is  the  letter. 

Mr.  Royster:  I  offer  Board's  Exhibit  13  for 
identification  in  evidence. 

Mr.  Rowell:     No  objection. 

Mr.   Edises:     No  objection. 

Mr.  Hecht:     No  objection. 

Trial  Examiner  Ruckel:     It  will  be  received. 

(Thereupon,  the  document  heretofore  [367] 
marked  for  identification  as  Board's  13  was 
received  in  evidence.) 

Q.  (By  Mr.  Royster)  :  Was  there  further  con- 
versation after  the  reading  of  this  letter,  Mrs. 
Norris? 

A.    Yes.  I  spoke  up  and  asked  why  we  were 
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Q,  (Interposing)  Whom  did  you  ask  now? 
Let's  get  that. 

A.  I  asked — well,  I  believe  Mr.  Wood  had  said 
something.  I  don't  recall  what  he  had  said.  And 
I  said  to  Mr.  Wood,  ''What  are  the  charges'?"  He 
said  he  didn't  know.  I  said,-  "I  know  why.  It  is 
because  we  wore  A¥  of  L  buttons  and  we  distrib- 
uted literature."  And  he  said,  "I  guess  it  is  so, 
that  could  be  it." 

Mr.  Hecht:     How  many  were  present? 

Mr.  Royster:  She  named  the  company  officials 
who  were  there,  and  I  believe  she  said  18  or  19 
other  employees. 

Mr.   Hecht:     Oh,   I  see. 

Q.  (By  Mr.  Royster)  :  Now,  was  there  other 
conversation  on  this  occasion,  Mrs.  Norris? 
•A.  Yes.  Mr.  Railey  said,  "You  people — we  have 
asked  you  years  ago  not  to  join  any  unions,  and 
we  fought  you."  He  said,  "You  fought  us,  jou 
joined  a  union.  You  got  into  trouble,"  he  says, 
"Now  fight  it."  And  Mr.  Wood  quoted  him. 

Q.     What  do  you  mean  by  that? 

A.  Well,  Mr.  Wood  said,  "That  is  right,  that  is 
right. ' ' 

Q.  Did  you  have  any  conversation  with  Mr. 
Stanberry  on  this  [368]  occasion? 

A.     No,  not  while  I  was  in  Mr.  Railey 's  office. 

Q.  Do  you  recall  any  further  conversations  in 
Mr.  Railey 's  office  on  this  occasion? 

A.  Yes.  Mr.  Wood  told  us  all  that  we  did  too 
much  talking,  that  we  talked  too  mAicli,  that  if  we 
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had  kept  our  mouths  shut  we  wouldn't  have   got 

into  this  mess. 

Q.  Did  you  hear  any  of  the  other  18  or  19 
employees  ask  any  questions  of  Mr.  Wood,  Mr. 
Railey,  Mr.  Stanberry,  or  any  of  the  company  offi- 
cials on  that  occasion'? 

A.  There  was  a  question  asked  Mr.  Railey  as 
to  whether  he  was — whether  the  company  was 
neutral.  He  said — Mr.  Wood  then  spoke  up  and 
said,  "We  are  neutral."  So  it  was  asked  why  was 
Mr.  Altman  and  Mr.  Cecil  Carter  at  the  gate  and 
locked  everybody  out?  If  they  were  neutral  why 
did  they  do  that?" 

Mr.  Hecht :  There  is  no  evidence  here  as  to  any- 
body being  locked  out.  I  think  that  is  a  very  prej- 
udicial and  voluntary  statement  on  the  part  of 
the  witness  and  I  object. 

Trial  Examiner  Ruckel:  There  is  no  evidence 
as  such  in  the  case,  but  this  witness  is  repeating 
what  was  said. 

Mr.  Hecht:     Who  said  it? 

Mr.  Rowell:  Well,  now^,  wait  a  minute.  WTio  is 
examining? 

Mr.  Hecht:  Well,  I  mean  I  am  going  to  object 
to  this. 

Trial  Examiner  Ruckel:  Somebody  asked  that 
of  Mr.  Wood. 

Mr.  Hecht:     Who  asked  it?   [369] 

The  Witness:  Someone  asked.  I  believe  it  was 
Mr.  Terry  Anderson. 

Mr   Hecht:     Can  you  produce  Mr.  Anderson? 
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Mr.  Royster:     He  will  be  a  witness. 

Trial  Examiner  Ruckel:  What  was  said  in  re- 
sponse to  thaf? 

The  Witness:  And  we  asked  Mr.  Altman  then 
to  tell  us  why  he  had  been  at  the  plant  at  six 
o'clock  in  the  morning  when  he  usually  reports  to 
work  at  seven,  and  he  wouldn't  answer  us,  rather, 
I  didn't  hear  the  answer. 

Mr.  Hecht:  I  object  to  that  type  of  testimony. 
It  has  no  relevancy,  no  materiality,  whether  Mr. 
Altman  would  come  in  at  five  or  twelve  or  six. 

Trial  Examiner  Ruckel:  Well,  let's  hear  the  en- 
tire conversation. 

Was  any  answer  made  to  this  locking  out 
question  ? 

The  Witness:  I  didn't  hear  it,  if  there  was. 
I  didn't  hear  what  Mr.  Altman  said. 

Mr.  Hecht:  The  witness  didn't  hear  any  answer. 
I  m.ove  to  strike. 

Trial  Examiner  Ruckel:  It  may  stand.  It  is  all 
part  of  one  conversation. 

Give  us  the  rest  of  it  so  far  as  you  recall. 

Q.  (By  Mr.  Royster) :  Have  you  exhausted 
your  recollection  of  the  conversations  that  took 
place  on  this  occasion,  Mrs.  [370]  Norris "? 

A.  Well,  just — these  are  what  I  can  remember. 
There  was  quite  a  bit  said,  but  most  of  this  I 
hashed  out  myself,  between  Mr.  Railey  and  Mr. 
Wood  and  myself,  and  I  know  just  about  v/hat  I 
said  and  what  they  answered  me. 

Q.     Now,  do  .you  recall  if  there  was  any  mention 
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by  anyone  present  at  this  meeting  with  respect  to 

changing   unions? 

A.     Yes,   we   told   them   that. 

Q.  Now,  can  you  be  a  little  more  specific?  Did 
you  tell  anybody  this,  or  did  you  hear  someone 
else  tell  someone  what  you  were  about  to  relate? 
You  say  'Sve  told." 

Mr.  Hecht:  Mr.  Examiner,  before  the  question 
is  answered  I  would  like  to  object  to  any  more 
statements  as  to  change  of  unions.  It  is  obvious 
Exhibits  5  and  6  show  all  these  people  intended  to 
change  unions,  and,  as  a  matter  of  fact,  changed 
unions  by  reason  of  these  wires,  at  least,  severed 
their  relations,  and  whatever  they  said  later  on  as 
to  the  changed  unions  is  not  material  here. 

Mr.  Royster:     Well,  it  may  be  very  material. 

Trial  Examiner  Ruckel:  It  might  be.  Let's  see 
what  the  company  representatives  said,  if  anything. 

Now,  you  said,  "We  said,"  and  ''they  said." 

Now,  who  is  'Sve"  and  who  is  "they"? 

The  Witness:  Well,  us  19—18,  it  was  18,  they 
counted  18  that  day,  but  there  was  19  on  the  list, 
I  think  on  the  [371]  list;  that  is  why  I  say  18  or 
19  in  there  that  day. 

Q.  (By  Mr.  Royster) :  That  is  employees  who 
are  named  on  Board's  Exhibit  13,  is  that  what  you 
intend  to  say?  A.     Yes. 

Q.  They  were  present  along  with  the  company 
officials  that  you  named? 

A.     They  were  present,  yes. 

Q.     Now,  you  said,  or  started  to  say  "We  said.'^ 
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A.     Someone  in  the  group. 

Q.  In  the  group.  What  do  you  mean  by 
' '  group ' '  ? 

A.  In  this  group  that  were  suspended  Septem- 
ber 1. 

Q.     Someone  of  those  said 

A.  Spoke  up  and  said  that  we — "I  don't  see  why 
we  can't,  why  we  are  not  entitled  to  change  from 
one  union  to  another."  Then  we  started  in  telling 
Mr.  Railey  of  it. 

Q.  Now,  was  there  any  response  made  to  this? 
You  testified  that  one  of  these  18  said,  "I  don't 
see  why  we  can't  change  from  one  union  to  an- 
other." Did  any  of  the  company  oiiicials  there 
present  make  any  response  to  that  in  your  hearing? 

A.     Not  that  I   can  recall. 

Mr.   Royster:     All   right. 

Trial  Examiner  Ruckel:  What  was  the  answer? 
(The  answer  referred  to  was  read  by  the 
reporter.) 

Mr.  Edises:  I  believe  she  was  continuing  her 
statement  of  the  conversation.  [372] 

Q.  (By  Mr.  Royster)  :  Was  there  anything 
further?  I  certainly  didn't  want  to  interrupt. 

Trial  Examiner  Ruckel:  Did  you  have  anything 
further  to   say? 

The  Witness:     No. 

Trial  Examiner  Ruckel:  About  what  was  said 
about  changing  unions? 

The  Witness:  Well,  then  I  spoke  up  and  I  said, 
''I  go  by  the  American  flag,  and  I  can  join  any 
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church  I  want.  I  don't  see  why  I  can't  join  any 

union  I  want." 

Trial  Examiner  Ruckel:     All   right. 

The  Witness:     That  is  all. 

Trial  Examiner  Ruckel:  Then  did  any  of  the 
company  representatives  say  anything  in  response 
to  that  statement  of  yours? 

The  Witness:     No;   I   don't   recall. 

Q.  (By  Mr.  Royster)  :  There  came  a  time  when 
you  left  this  meeting?  A.    Yes. 

Q.  After  you  left  the  meeting  did  you  have  any 
conversation  with  Mr.  Stanberry?  This  is  on  the 
same  day  I  mean? 

A.  Yes.  I  went  out  on  the  platform  to  pick  up 
some  soap  I  had  bought.  Mr.  Stanberry  helped 
me  put  it  in  the  car.  And  I  said  to  Mr.  Stanberry, 
"Well,  goodby,  Don.  I  guess  I  am  washed  up." 
And  he  said,  "No,  Kay,  don't  feel  that  Vs^ay."  He 
said,  "This  thing  will  all  straighten  out." 

Q.  Did  you  have  any  further  conversation  with 
Mr.  Wood  on  that  day? 

A.  Mr.  Wood  come  out  the  door  and  he  says, 
"Don't  let  her  out  yet,  don't  let  her  drive  aw^ay." 
He  says,  "Just  a  minute."  And  he  waited  a  while 
and  somebody  was  on  the  phone,  I  imagine.  He 
said,  "No,  they  said  go  ahead  and  let  them  go." 

So  Mr.  Wood  walked  over  to  me  and.  well,  he 
said  again  that  I  talked  too  much  and  hadn't  I  wore 
my  button  I  wouldn't  be  in  the  predicament  I 
was  in. 

Mr.  Hecht:     Who  said  this? 
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The  Witness:  Mr.  Wood.  He  ^Yalked  out  on  the 
platform  and  he  said,  "If  you  hadn't  a  wore  your 
button,"  he  said,  "and  if  you  hadn't  talked  so 
much,"  he  said,  "you  wouldn't  be  in  the  predica- 
ment you  are." 

I  turned  away,  and  I  walked  away  and  got  in 
my  car  and  drove  home. 

Q.  (By  Mr.  Royster) :  Have  you  since  been 
employed  by  the  Respondent? 

A.    I  haven't. 

Mr.   Royster:     That  is   all. 

Trial  Examiner  Ruckel:  Any  further  questions 
by  the  AF  of  L? 

Mr.  Rowell:     No,  no   questions. 

Trial  Examiner  Ruckel :     For  Respondent  ?  [374] 

Mr.  Hecht:  Mr.  Examiner,  the  story  of  this 
September  1  meeting  as  told  by  Mr.  Zulaica  was 
neither  as  dramatic  nor  as  elaborate  as  the  one 
we  have  just  heard,  and  I  am  afraid  it  is  going 
to  become  more  so  as  the  witnesses  get  on  the  stand. 
I  am  going  to  make  a  motion  to  exclude  witnesses 
from  the  hearing  room,  or  I  am  making  the  motion. 

Mr.  Rowell:  There  is  certainly  no  necessity  for 
that,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Beg  pardon? 

Mr.  Rowell:  There  is  no  indication  that  anybody 
is  learning  anything  they  didn't  know  before  from 
listening  to  her  testimony. 

Trial  Examiner  Ruckel :  Is  the  motion  opposed  *? 
Is  that  it? 

Mr.  Royster:     Yes,  I  oppose  the  motion.  I  think 
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it  is  unusual.  There  is  nothing  here  to  indicate  the 

2)ropriety  of  such  motion. 

Trial  Examiner  Euckel:  I  don't  know  what  wit- 
nesses are  in  here.  I  would  be  disposed  to  grant  the 
motion  with  respect  to  all  those  except  those  that 
are  named  in  the  complaint,  as  having  been  dis- 
charged. Probably  those  are  the  only  witnesses 
here. 

Those  are  the  ones  whom  you  would  seek  to 
exclude? 

Mr.  Hecht:  Yes,  sir.  I  have  a  feeling  that  they 
become,  or  may  become  suggestible  as  they  hear 
testimony  here.  [375] 

Mr.  Rowell:  Your  feelings  in  the  matter  are 
not  very  material,  Mr.  Hecht. 

Mr.  Hecht:  I  think  it  is  an  ordinary  human 
understanding. 

Trial  Examiner  Ruckel:  I  do  ask  the  Board  to 
excuse  from  the  room  all  of  those  excepting  those 
named  in  the  comi^laint  as  having  been  discharged. 
The  Board  regards  those  as  in  a  sense  parties  to 
the  proceeding,  with  something  material  at  stake. 
It  doesn't  think  they  should  be  excluded  during 
the  trial  of  their  case. 

Are  there  any  others  than  those  named  in  the 
complaint '? 

Mr.  Royster:  Mr.  Examiner,  do  I  understand 
that  if  there  be  others  they  need  not  1)e  excluded 
unless  it  is  intended  that  the}^  testify  concerning 
events  on  September  1? 

Trial   Examiner  Ruckel:     Well,   no,    except   the 
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Respondent  lias  no  means  of  knowing  that  that  is 

the  sole  purpose  of  their  testimony. 

Mr.  Royster:  Well,  I  have  no  witnesses  here 
today,  and  I  plan  to  call  none  except  possibly  one 
who  is  not  named  in  the  complaint,  and  the  one 
that  T  may  call  who  is  not  named  in  the  complaint 
is  not  here  today. 

Trial  Examiner  Ruckel:  Well,  that  one  person 
isn't  here  now,  is  that  correct? 

Mr.  Royster:     That  is  correct. 

Trial  Examiner  Ruckel:  Are  you  satisfied  with 
that  [376]  statement,  Mr.  Hecht? 

Mr.  Hecht:     Yes,  sir,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Proceed. 

Mr.  Hecht:  Mr.  Examiner,  at  this  point  I  am 
going  to  make  a  motion  to  strike  all  of  the  testi- 
mony relating  to  interviews  with  Gleichman,  where 
the  v/itness  has  testified  that  Mr.  Mason  was  too 
far  away  to  have  heard  anything. 

Trial  Examiner  Ruckel:  While  it  is  true  that 
in  each  individual  case  there  might  not  have  been 
a  representative  of  management  present,  neverthe- 
less it  still  is  possible  that  such  a  picture  will  be 
painted  of  widespread  activities  that  from  their 
sheer  number  one  could  argue  that  the  Respondent 
knew  of  it  even  though  he  might  not  have  known  of 
each  individual  conversation. 

Mr.  Hecht:     May  I  ask  how? 

Trial  Examiner  Ruckel:  The  whole  may  amount 
to  more  than  the  sum  of  all  its  parts,  of  course. 

Mr.  Hecht:     Yes,  but  a  number  of  zeros  still  do 
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not  add  up  to  one,  and  if  there  was  not  a  company 
representative  there  it  still  does  not  bring  any 
knowledge  to  the  company. 

Mr.  Hecht:  I  am  not  going  to  move  to  strike 
anything  that  was  said  by  Stanberry,  I'm  not  going 
to  move  to  strike  anything  that  occurred  on  the 
meeting  of  Sej^tember  in  Mr.  Railey's  office,  but 
I  insist  that  the  testimony  of  this  witness,  where 
there  was  no  representative  of  the  company  [377] 
present  should  ])e  stricken  as  prejudicial. 

Mr.  Rowell:  Now,  furthermore,  Mr.  Examiner, 
one  of  the  defenses  in  this  case  is  that  the  action 
of  the  Union  was  because  of 

Mr.  Hecht:     I  am  not  making  any  such  defense. 

Mr.  Rowell:  Well,  all  right.  But  the  defense 
is  made  by  another  party. 

Mr.  Hecht:  If  it  is  stipulated  that  this  testi- 
mony is  not  binding  on  the  Respondent 

Mr.  Royster  (interposing)  :  I  have  entered  into 
no  such  stipulation. 

Ml'.  Hecht:  All  right.  I  make  a  motion,  Mr. 
Examiner,  and  I  want  a  ruling  on  that  motion,  to 
strike. 

Mr.  Rowell:  Do  you  want  to  strike  something 
from  the  record  which  you  admit  is  material  on 
some  other  aspect  of  the  case? 

Mr.  Hecht:  I  don't  care  if  it  is  material  on 
some  other  aspect  of  the  case,  but  it  is  prejudicial 
to  this  Respondent,  and  I  move  to  strike. 

Trial  Examiner  Ruckel:     Motion   denied. 
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Cross  Examination 
By  Mr.  Hecht: 

Q.  Mrs.  Norris,  3^011  testified,  that  you  distrib- 
uted AF  of  L  literature  throughout  the  plant,  or 
rather,  at  the  plant?  A.     Yes,  sir.  [378] 

Q.  Will  you  take  a  look  at  Respondent's  Ex- 
hibits 1  to  14? 

A.     (Examining   documents.) 

Q.  Did  3^ou  recognize  any  of  those  bulletins  as 
having  been  distributed  by  you,  or  copies  of  them? 

A.     Well,  I  have  distributed 

Q.  (Interposing)  For  instance,  the  one  marked 
Respondent's  Exhibit  1? 

A.  AVell,  I  don't  know  the  dates.  I  don't  know 
now. 

Q.  It  is  possible  that  you  could  have  distributed 
some  or  most  of  them?  A.     Oh,  yes,  yes. 

Q.  And  did  Mr.  Wood,  or  Mr.  Altman,  or  Mr. 
Railey,  or  Mr.  Stanberry,  or  any  of  the  foremen 
ever  stop  you  from  distributing  any  of  these 
pamphlets  ? 

A.  No,  they  didn't  stop  me,  but  I  got  some 
dirty  looks  from  them. 

Q.  All  right.  What  do  you  describe  as  a  dirty 
look?  We  might  get  it  into  the  record. 

Trial  Examiner  Ruckel:  Well,  let's  not  get  into 
that. 

You  distributed  them  in  the  plant? 

The  Witness:     Yes,   I   did. 

Q.     (By  Mr.  Hecht)  :     Did  Mr.  Railey,  Mr.  Alt- 
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man,  Mr.  Stanberry,  or  Mr.  Carter,  or  any  one  of 

the  foremen  tell   you  to  take   off  your  AF   of  L 

button? 

A.  Only  Mr.  Wood  the  day  he  told  me  I 
shouldn't  have  worn  [379]  it  or  I  wouldn't  have 
got  into  trouble. 

Q.     Did  he  tell  you  to  take  it  oftl  A.     No. 

Q.  All  right.  Mrs.  Norris,  you  have  identified 
this  pamphlet.  Board's  Exhibit  No.  12? 

A.    Yes,  I  identified  it. 

Q.     You  have  read  it  all? 

A.  Well,  I  read  it — I  imagine  I  read  it  all  at 
the  time,  but  I  haven't  just  now. 

Q.  Did  am^thing  contained  in  this  pamphlet 
cause  you  not  to  wear  your  AF  of  L  button? 

Mr.   Royster:     I   object. 

Trial  Examiner  Ruckel :     AVhat  was  the  question  ? 

(The  question  referred  to  was  read  by  the 
reporter.) 

Mr.  Rowell:     That  is  immaterial,  Mr.  Examiner. 

Trial  Examiner  Ruckel:  Objection  sustained. 
She  testified  she  wore  her  button  all  the  time. 

Q.  (By  Mr.  Hecht) :  Mrs.  Norris,  did  you 
attend  a  meeting  or  a  hearing  on  December  17, 
1945,  at  some  place  called  the  Green  Room  in 
Alameda  County,  California? 

A.     I   appeared,   yes. 

Q.  You  appeared  there.  Was  that  in  response 
to  charges  made  against  you  by  the  ILWU? 

A.     It  was. 


500  Colgate-Pahnolive-Peet  Co.  vs. 

(Testimony  of  Kay  Norris.) 

Q.  And  did  you  enter  a  so-called  plea  of  some 
sort?   [380]  A.     I  pleaded  not   guilty. 

Q.     Did  you  sta}^  there  for  this  trial  or  hearing? 

A.     I  did  not. 

Q.     You  walked  out?  A.     I  did. 

Q.  And  you  subsequently  were  advised  by  the 
ILWU  that  you  had  been  expelled  from  the 
ILWU? 

A.  About  three  months  previous  to  the  meeting 
of  the  17th. 

Q.     That  you   had  been   expelled? 

Trial  Examiner  Ruckel:  Well,  suspended, 
wasn't  it,  the  first? 

The   Witness:     Oh,    suspended. 

Q.  (By  Mr.  Hecht)  :  Did  you  get  any  notice 
of  any  sort  from  the  ILWU  up  to  December  17, 
1945?  A.     I   did,   to   appear. 

Q.     After  December  17?  A.     No;  before. 

Q.  I  am  asking,  did  you  get  any  notice  after 
December  17,  1945?  A.     I  did  not. 

Q.     You  got  no  communication  of  any  sort? 

A.  .  I  got  nothing. 

Mr.  Hecht:     I  see.  That  is  all. 

Mr.  Edises:     Oif  the  record  for  a  moment. 

Trial  Examiner  Ruckel:     Off  the  record.  [381] 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Q.  (By  Mr.  Edises) :  Mrs.  Norris,  did  you  stay 
away  from  work  along  with  the  other  employees 
during  that  work  stoppage  of  August  1  to  August  3  ? 

A.     I  did. 
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Q.  Were  you  aware  of  the  ILWU's  no-strike 
pledge  during  the  war?  A.     I  was  not. 

Q.    You  w^ere  not? 

A.  I  never  knew  that  they  even  said  any  such 
thing. 

Q.  Uh-huh.  Were  you  aware  that  the  labor 
movement  in  the  United  States,  both  AF  of  L  and 
CIO,  had  pledged  not  to  engage  in  strikes  during 
the  v/ar? 

Mr.   Royster:     Object. 

Trial  Examiner  Ruckel:     She  may  answer. 

Mr.  Royster:  She  has  already  testified — oh, 
excuse  me.  You  ruled.  Go  ahead. 

Trial  Examiner  Ruckel:     She  may  answer. 

A.     Well,  no. 

Q.     (By  Mr.  Edises)  :     You  were  not  aware  of  it  ? 

A.     No. 

Q.  Did  you  approve  of  the  strike  that  the  Col- 
gate employees  engaged  in  on  August  1  to  3? 

A.     I  beg  your  pardon?  [382] 

Mr,  Edises :     Will  you  read  the  question,  please  ? 

(The  question  referred  to  was  read  by  the 
reporter.) 

Mr.  Royster:  I  am  going  to  object  to  the  ques- 
tion again.  I  don't  think  it  is  material,  whether  she 
approved  or  not. 

Trial  Examiner  Ruckel:     She  may  answer. 

Mr.  Hecht:     It  is  material. 

Mr,  Rowell:     Did  the  Examiner  rule  on  it? 
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Trial  Examiner  Ruckel:  Did  you  approve  of 
it?  Did  you  take  part  in  it? 

The  Witness:     Yes,   I   did. 

Q.     (By  Mr.  Edises)  :     You  did  approve  of  it? 

A.     Yes. 

Q.  Were  you  aware  that  this  country  was  still 
engaged  in  war  with  Japan  at  that  time? 

M]\  Rowell :  Now,  Mr.  Examiner,  this  process  of 
inquiry  is  certainly  prejudicial  and  immaterial.  If 
the  claim  is  made  that  the  reason  why  these  people 
were  discharged  was  because  they  went  on  strike, 
I  suppose  that  it  has  been  already  ruled  that  that 
can  be  shown,  but  to  l:»elabor  the  witness  as  to 
whether  she  knew  we  were  in  the  war,  and  the 
necessity  for  prosecuting  the  war  is  far  afield  and 
away  from  this  case. 

Mr.  Edises:  I  realize  it  is  natural  for  counsel 
to  want  to  object  to  questions  which  may  hurt  his 
case,  but  it  is  nevertheless  relevant.  [383] 

Mr.  Rowell:     It  doesn't  hurt  our  case  at  all. 

Trial  Examiner  Ruckel :  I  will  sustain  the  objec- 
tion. I  suppose  everyone  knows  that  we  were  at 
war  at  that  time. 

Mr.  Edises:     I  don't  know,  your  Honor. 

Mr.  Hecht :  Mr.  Examiner,  I  think  it  is  relevant 
to  this  extent:  the  Examiner  mentioned  at  the  out- 
set of  this  hearing  that  it  was  a  matter  of  practi- 
cally judicial  notice,  this  no-strike  pledge  of  the 
ILWU.  The  witness  appears  to  have  been  in  a 
vacuum,  except  for  the  things  she  has  heard  on 
September  1,  and  I  think  we  should  be   able  to 
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test  lier  memory  as  to  whether  a  war  was  going 

on,  and  other  events,  except  September  1,  1945. 

Mr  Edises:  May  I  answer  that,  Mr.  Examiner: 
that  if  this  witness  was  not  aware  of  the  very 
widely  publicized  no-stril^e  pledge  of  her  own  union 
it  is  entirely  possible  she  did  not  know  there  was 
a  war  going  on  at  the  time.  If  so,  it  maj^  be  that 
she  was  innocently  disciplined  by  the  ILWU. 

Mr.  Rowell :  What  a  peculiar  statement,  obvi- 
ously not  made  in  good  faith,  Mr.   Examiner. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Let's  don't  play  with  the  witness.  There  was  a 
war  on,  as  she  doubtless  knew. 

Mr.  Rowell:  You  might  ask  whether  the  CIO 
knew  whether  there  was  a  war  on  when  they  laid 
off  these  valuable  and  long  [384]  emploj^ed  em- 
ployees  of  this  valuable   company. 

Mr.  Edises:  You  bet  we  knew  there  was  a 
war  on. 

Trial  Examiner  Ruckel:  Strike  this  whole  col- 
loquy from  the  record. 

Q.  (By  Mr.  Edises)  :  Now,  you  testified  about 
changing  unions.  When  did  you  change  unions? 

A.  August  3.  I  mean — yes,  August  3  I  signed 
my  pledge  card  to  join  the  AFL,  Local  233. 

Q.     That  is  the  AFL  Chemical  Workers  Union? 

A.     Chemical  Workers  Union. 

Q.  And  were  you  a  member  of  the  Employees 
Welfare  Association?  A.     I  was. 

Q.  You  were.  And  did  3^ou  accept  the  pro!:;ram 
of  the  Employees  Welfare  Association? 
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A.     I  did. 

Q.  Prior  to  the  AF  of  L  coming  into  the  plant 
were  the  employees  in  the  habit  of  wearing  their 
CIO  buttons'? 

A.  No.  A¥e  never  saw  a  CIO  button  until  all  of 
this  trouble  came  up  and  then  the  CIO  officials 
came  out  and  started  to  issue  us  buttons,  and  we 
were  told  that  we  had  to  wear  them.  But  for  a 
couple  of  years  you  didn't  hardly  see  a  CIO  button. 

Q.  The  CIO  buttons  were  available,  however, 
were  they  not? 

A.  Where?  I  don't  know  even  where  we  could 
have  gone  and  got  one.  [385] 

Q.  Were  you  in  the  habit  of  attending  your 
CIO  Union  meetings'? 

A.     No.  Well,  I  was  ill. 

Q.  So  you  did  not  attend  the  meetings,  is  that 
right?  A.     I  did  not. 

Q.  For  how  long  did  you  not  attend  such 
meetings  ? 

A,  The  year  of  1943  I  was  in  the  hospital  three 
different  times,  I  didn't  attend  a  meeting,  but  the 
CIO  forced  me  by  letter  to  pay  all  my  dues.  I  paid 
the  CIO  my  dues  by  Bank  of  America  checks. 

Q.    When  did  you  stop  paying  your  dues? 

A.  I  never  did.  I  kept  getting  these  letters  that 
I  was  going  to  get  kicked  out  of  the  Union  if  I 
did  not  pay  them.  Yet,  I  was  in  the  hospital  three 
different  times. 

Trial  Examiner  Ruckel:  Did  you  ever  attend 
a   CIO  meeting? 
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The  Witness :     Yes,  I  have. 

Q.  (By  Mr.  Edises)  :  Did  you  attend  the  meet- 
ing of  the  Employees  Welfare  Association  on  July 
31,   1945?  A.     I   did. 

Q.  You  did.  Did  you  concur  in  the  actions 
taken  by  that  meeting  ? 

A.  I — can  you  put  that  some  other  way?  I  am 
not 


Q.    Well,  I  mean  did  you  go  along  with 

A.  (Interx)osing)  I  went  right  along  with 
them.  [386] 

Q.     What  was  done  at  the  meeting? 

A.     Yes,   sir. 

Q.  Now,  what  was  your  purpose  in  joining  the 
AF  of  L  Chemical  Workers?  What  did  thai  signify 
to  you? 

Mr.  Royster:  I  think  I  will  object  to  that,  Mr. 
Examiner.  I  don't  see  the  materiality  of  it. 

Trial  Examiner  Ruckel:  Do  you  care  to  state 
the  materiality  of  this? 

Mr.  Edises :  It  has  a  certain  materiality,  but  I 
would  prefer — if  the  answer  does  not  establish  its 
relevance  and  it  cannot  be  connected  up  with  the 
issues,  I  would  concede  the  appropriateness  of  a 
motion  to  strike,  rather  than  disclose  my  purpose 
on  cross  examination. 

Trial  Examiner  Ruckel:  We  will  recess  for  10 
minutes. 

(A  short  recess  was  taken.) 
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Trial  Examiner  Ruckel:  Objection  sustained  to 
the  last  question. 

Mr.  Royster :  We  have  reached  a  tentative  stipu- 
lation during  the  off-the-record  conference,  Mr. 
Examiner,  and,  perhaps,  it  would  be  best  to  put  it 
in  now,  even  though  it  breaks  into  this  witness' 
testimony. 

Trial  Examiner  Ruckel:     All  right,  sir. 

Mr.  Royster:  It  is  hereby  stipulated  b}^  and 
among  counsel  for  the  Board,  the  Respondent,  the 
Intervener,  and  the  AF  of  L,  that  all  of  the  indi- 
viduals named  in  the  complaint  [387]  who  have  not 
already  testified,  with  the  exception  of  Rose 
Schneider,  Calixto  Rigo,  Caetano  Pereira,  atte?irled 
the  meetings  of  July  30,  July  31,  and  August  2, 
1945,  and  concurred  in  the  actions  taken  at  these 
meetings. 

It  is  further  stipulated  that  these  individuals 
wore  AF  of  L  buttons  in  the  plant,  that  they  en- 
gaged in  other  AF  of  L  activity,  that  they  partici- 
pated in  the  work  stoppage  beginning  at  noon  on 
July  31,  and  ending  the  morning  of  August  3,  1915, 
that  they  knew  of  the  ILWU's  no-strike  pledge  for 
the  duration  of  the  war,  and  that  the  following 
individuals  plead  guilty  to  a  charge  made  by  the 
CTO  Union  that  they  had  participated  in  a  war- 
tim.e  strike  in  violation  of  the  ILWU's  no-strike 
pledge:  Glenn  Hixon,  Martin  Heppler,  Thomas 
Azevedo,  Manuel  Souza,  Robert  Ashworth,  Felix 
Denkowski,    Vincent    Barboni,    Alden    Lee,    John 
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Perucca,  Manuel  Munoz,  Ann  Cerrato,  Rose  Ros, 

Ina  Mae  Paige,  and  Nick  Tate. 

Mr.  Rowell:  I  would  like  to  suggest  an  addi- 
tion to  the  stipulation,  that  the  individuals  re- 
ferred to 

Trial  Examiner  Ruckel  (interposing):  Couldn't 
this  be  off  the  record? 

Mr.  Edises:  Couldn't  this  be  off  the  record?  We 
haven't  even  discussed  this  yet. 

Mr.  Rowell:     Yes,  off  the  record. 

Trial  Examiner  Ruckel:     Off  the  record.   [388] 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Do  you  gentlemen  stipulate  to  what  has  been 
dictated  so  far? 

Mr.   Rowell:     Yes,   I  so  stipulate. 

Mr.  Royster:     The  Board  stipulates. 

Mr.   Hecht:     So  stipulated. 

Mr.  Edises:     The  ILWU  so  stipulates. 

Trial  Examiner  Ruckel :  Now,  is  there  anything 
further  you  want  to  stipulate  to? 

Mr.  Royster :    Not  at  this  moment,  Mr.  Examiner. 

Trial  Examiner  Ruckel:  Are  you  ready  to  pro- 
ceed with  the  witness? 

Mr.  Royster:     Ready. 

Trial  Examiner  Ruckel:  Further  questions  by 
the  Board  or  by  the  Intervener? 

Mr.  Royster:  I  believe  Mr.  Edises  was  examin- 
ing, was  he  not? 

Mr.  Edises :    Yes,  I  was  examining. 
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I  think,  Mr.  Examiner,  that  in  view  of  the  stipu- 
lation it  will  not  be  necessary  to  ask  any  further 
questions  of  this  witness. 

Trial  Examiner  Ruckel:  Further  questions  by 
the  Board? 

Mr.  Royster:  Just  one  has  occurred  to  me,  Mr. 
Examiner. 

Redirect  Examination 

By  Mr.  Royster: 

Q.  On  the  date  you  were  last  employed  by  the 
Respondent,  Mrs.  Norris,  were  your  dues  paid  up 
in  the  ILWU? 

A.  My  dues  were  paid  up  to  October.  November 
would  have  been  my  next  dues. 

Mr.  Royster:     That  is  all. 

Mr.  Edises:     Wait  a  minute. 

Trial  Examiner  Ruckel:     Further  questions'? 

Mr.  Rowell :  I  think  I  will  have  her  identify  this 
rejected  exhibit,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Which f 

Mr.  Rowell :  The  statement  read  at  that  so-called 
union  trial.  Here  it  is.  Petitioner's  No.  1  for 
identification. 

Q.  (By  Mr.  Rowell)  :  Mrs.  Norris,  at  that  at- 
tempted or  so-called  trial  by  the  union  on  December 
17  did  you  read  that  statement,  showing  you  Peti- 
tioner's  Exhibit   1   for   identification'? 

A.     (Examining  document)     I  read  it. 

Q.     You  read  it   on  behalf   of  indiivduals  who 
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did  not  plead  guilty  to  the  charges  as  the  Board's 

attorney  just  said? 

Mr.  Heclit :  Mr.  Examiner,  the  witness  answered 
that  no  one  representing  the  Respondent  was  pres- 
ent at  this  trial  or  hearing,  and  I  object  to  any 
further  questioning  or  testimony. 

Mr,  Rowell:     I  haven't  offered  it  in  evidence. 

Trial  Examiner  Ruckel:  No;  it  is  a  rejected 
exhibit.  [390] 

Mr.  Edises:  We  will  object  to  the  question  in 
that  the  last  question  was  leading  and  suggestive. 

Trial  Examiner  Ruckel:     Sustained. 

Q.  (By  Mr.  Rowell)  :  You  read  it  on  behalf 
of 

Mr.  Edises  (interposing)  :  I  object  to  that.  Its 
very  form  shows  that  it  was  a  leading  question. 

Trial  Examiner  Ruckel:  On  whose  behalf  did 
you  read  that  exhibit  % 

The  Witness:     On  all   of  us. 

Trial  Examiner  Ruckel:     Who  is  "all  of  us"? 

The  Witness :  That  had  received  letters  from  the 
ILWU  to  attend  the  trial. 

Q.  (By  Mr.  Rowell) :  Well,  subsequent,  after 
you  got  through  reading  that  statement,  did  a  cer- 
tain group  of  individuals  walk  out  and  not  stand 
trial?  A.     Yes. 

Mr.  Edises:  Now,  I  object  to  this  evidence.  The 
AF  of  L  has  raised  the  point  that  they  regard  the 
proceedings  of  these  trials  as  irrelevant  to  any  of 
the  issues.  We  intend  later,  as  a  matter  of  fact,  to 
offer  in  evidence,  for  what  it  may  be  worth,  the 
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entire  transcript  of  the  proceedings  at  those  trials 
and  the  formal  documents  which  followed  upon 
them.  Now,  I  submit  that  that  is  the  best  possible 
evidence  of  anything  that  went  on  at  these  trials. 

Trial  Examiner  Ruckel:  She  may  state  whether 
or  not  [391]  she  and  the  others  walked  out  or  not. 
She  f-'tated'  that  they  did. 

Mr,  Hecht:  As  a  matter  of  fact,  she  already 
answered  that  on  my  examination,  Mr.  Examiner. 

Trial  Examiner  Ruckel:  Yes,  she  has  already 
answered  it. 

Mr.  Rowell:     All  right.  No  further  questions. 

Trial  Examiner  Ruckel:     That  is  all. 

Mr.  Edises:  Just  a  moment.  There  was  anc^lier 
question  asked  after  I  completed  my  examination, 
he  went  into  a  new  subject,  and  I  may  want  to 
question  about  that. 

Mr,  Rowell:  It  was  not  a  new  subject,  Mr. 
Edises.  She  testified  on  your  examination 

Trial  Examiner  Ruckel  (interposing)  :  Off  the 
record. 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Recross  Examination 

By  Mr.  Edises: 

Q.  Mrs.  Norris,  when  was  the  last  time  you  paid 
dues  to  the  ILAVU? 

A.     I  don't  know  for  sure,  but  I  have  a  cheek 
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stub  at  home.   I  think  it  was  April   I  paid  four 

months. 

Q.     In  April  you  paid  four  months'? 

A.  1945.  No,  I  wouldn't  say  for  sure,  but  I  have 
got  a  check  stub  at  home  that  had  come  back  that 
the  ILWU  had  cashed.  [392] 

Q.  After  you  started  to — after  you  joined  the 
AF  of  L,  did  you  pay  any  dues  into  the  CIC? 

A.     No  because 

Q.     (Interposing)     Well,  now,  just  a  minute. 

Mr.  Rowell:     Let  her  finish  the  answer. 

Mr.  Edises:  I  am  not  interested  in  her  reasons. 
I  didn't  ask  that  question. 

Trial  Examiner  Ruckel:  She  has  answered  the 
question.  It  was  ''No'"? 

The  Witness:     ''No." 

Redirect  Examination 
By  Mr.  Rowell: 

Q.     Why  didn  't  you  pay  up  your  dues  ? 

Mr.  Edises:  I  object  to  that  as  calling  for  an 
opinion  and  conclusion  of  the  witness. 

Trial  Examiner  Ruckel:     She  may   state   it. 

A.  I  had  been  paying  dues  a  whole  year,  and 
I  was  ill.  I  was  told  that  I  am  not  supposed  to 
pay  dues  when  I  am  ill,  and  I  have  three  records 
stating  I  was  in  the  hospital.  So  I  talked  to  my 
Stev/ards  about  it.  Then  went  to  the  Union,  and 
the  Union,  in  the  place  of  giving  me  back  all  of  the 
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dues  I  had  paid  in,  tliey  only  allowed  me,  I  think, 

six  months. 

Q.  (By  Mr.  Rowell) :  Were  you  paid  up  on 
September  1,  were  your  dues  paid  up? 

A.  So  that  brought  my  dues,  what  they  credited 
me  brought  [393]  my  dues  up — they  gave  me  a 
credit  of  six  months,  that  brought  my  dues  up  to 
November,   paid   up   to   November. 

Q.     1945?  A.     Yes. 

Mr.  Rowell:     No  further  questions. 

Mr.  Edises:     Let  me  get  this  straight. 

Recross  Examination 
By  Mr.  Edises: 

Q.  You  testified  that  you  did  not  pay  any  dues 
to  the  CIO  after  you  joined  the  AF  of  L,  is  that 
correct  ? 

A.     Well,  they  wouldn't  take  them. 

Mr.  Edises :  Now,  Miss  Reporter,  will  you  please 
read  back  her  testimony  on  that  point? 

Trial  Examiner  Ruckel:  Your  answer  now  is 
they  would  not  take  them? 

The  Witness:     They  would  not  take  any  money. 

Mr.  Edises:  AYill  you  read  back  her  testimony 
on  that  point? 

The  following  testimony  was  read  by  the  reporter 
as  follov.:s: 

"Q.     Mrs.   Norris,  when   was  the   last  time 
that  you  paid  dues  to  the  ILWU? 

'A.     I  don't  know  for  sure,  but  I  have  a 
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check  stub  at  home.  I  think  it  was  April  I  paid 
four  months. 

"Q.     In  April  you  paid  four  months'? 

"A.  1945.  No,  I  wouldn't  say  for  sure,  but 
I  have  got  a  [394]  check  stub  at  home  that 
had  come  back  that  the  ILWU  had  cashed. 

"Q.  After  you  started  to — after  you  joined 
the  AF  of  L,  did  you  pay  any  dues  into  the 
CIO'?  A.    No." 

Mr.  Edises:     That  is  all  I  wanted. 

Q.  (By  Mr.  Edises)  :  Now,  may  I  see  your 
dues  book,  please?  A.     (Handing  book.) 

Q.  Now,  you  testified  the  last  time  you  paid 
was  in  May,  you  paid  four  months  at  that  time? 

A.     April,    around   April. 

Q.     In  April? 

A.  I  said  I  didn't  know  for  sure,  I  would  have 
to  look  at  this  check  stub  to  see.  I  know  I  paid  four 
months  at  this  time. 

Q.     Around  April?  A.     Yes. 

Q.  And  that  was  the  last  time  you  paid  any 
dues  into  the  CIO?  A.     Yes. 

Q.  And  the  CIO  wouldn't  take  your  dues  after 
that,   isn't   that   right? 

A.  The  CIO  refused  my  November  and  Decem- 
ber dues. 

Q.  Yes.  In  other  words,  the  next  time  you  tried 
to  pay  dues  into  the  CIO  they  wouldn't  take  them, 
is  that  right?  [395] 

A.     I  was  out,  suspended. 
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Q.     Just  answer  the  question. 

A.     The  last  time  thej  refused  my  dues. 

Mr.   Edises:     I  see.   That   is   all. 

Mr.  Rowell:     No  questions. 

Trial  Examiner  Ruckel:     That  is  all. 

Mr.  Royster:  Well,  may  the  witness  have  her 
book  back? 

Mr.  Edises:  Oh,  yes,  sure.  Oh,  may  I  ask  this 
witness  another  question? 

Trial  Examiner  Ruckel:     Yes. 

Q.  (By  Mr.  Edises)  :  Now,  this  book  which  I 
hold  in  my  hand  is  your  CIO  dues  book,  is  it  not? 

A.     It  is. 

Q.  And  I  ask  you  if  this  does  not  shovv^  that 
the  dues  for  May,  June,  July,  August,  September, 
and  October  were  paid  in  one  lump  sum  at  the 
same  time? 

A.  (Examining  book)  Prom  May  until  October 
was  what  they  had  deducted  me.  From  January  to 
April  is  what  I  had  written  them  a  check  for,  the 
four  months,  from  January  to  April. 

Q.  Now,  the  question  is  whether  this  book  does 
not  show  that  your  dues  for  May  through  October 
were  paid  for,  whether  in  the  form  of  cash  or 
credit,  in  one  lump  and  at  one  time? 

A.     Yes,   sir. 

Q.  Now,  when  was  the  last  time  that  you  at- 
tempted to  pay  dues  into  the  CIO?  [396] 

A.  I  called  Enmia,  the  Secretary  of  the  CIO,  and 
asked  her  if  they  would  accept  my  dues,  and  she 
says,  "No." 
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Trial  Examiner  Ruckel:     When'? 

Q.     (By  Mr.  Edises)  :     When? 

A.  I  called  her  in  November,  the  end  of — my 
dues  came  due  in  October,  and  I  called  her  around 
Thanksgiving  in  November. 

Q.     Of  1945? 

A.  '45.  And  she  said,  "No,"  that  they  would  not 
accept  my  dues  because  I  was  suspended. 

Q.  And  when  was  your  employment  terminated 
at  Peet's?  A.     When  I  was 

Q.     When  did  you  stop  working  at  Peet's? 

A.     September  1. 

Mr.  Edises:  No  further  questions.  (Handing 
book  to  witness.) 

Mr.  Rowell:     No  questions. 

Mr.  Royster:     No  questions. 

Trial  Examiner  Ruckel:     That  is  all. 

(AVitness  excused.) 

Mr.  Royster:     As  long  as  this  matter  of  paying 

dues  is  being  made  an  issue 

Mr.  Edises:     Well,  we  didn't  bring  it  in. 

Mr.  Rowell:     Let's  go  off  the  record. 

Trial  Examiner  Ruckel:     Off  the  record.  [397] 

(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel :  Let's  proceed.  Call  the 
next  witness. 

Mr.  Royster:     Calixto  Rigo. 
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CALIXTO  RIGO 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.     State  your  name  and  address,  Mr.  Rigo? 

A.  Calixto  Rigo,  1232  Talbot  Avenue,  Berkeley, 
California. 

Q.  Mr.  Rigo,  where  were  you,  or  rather,  were  you 
working  from  July  23  to  August  6,  1945  ? 

A.     That  was  my  vacation  period. 

Q.  And  your  answer  is  that  you  were  not  work- 
ing? A.     That  is  right. 

Q.  On  August  31,  1945,  did  you  come  to  the  Re- 
spondent's plant?  A,     No,  sir.    August  31? 

Q.     August  31  ?  A.     Yes,  sir. 

Q.     And  tell  us  what  happened  there? 

A.  Well,  it  was  7 :15  in  the  morning,  I  was  ready 
to  go  to  work,  and  Mr.  Gleichman  stopped  me  and 
handed  me  a  letter. 

Q.     Where  was  this  ?  [398] 

A.     About — say  about  50  feet  from  the  gate. 

Q.  50  feet  from  the  gate.  You  were  on  your 
way  to  v*^ork?  A.     About  50  feet. 

Q.     Did  Mr.  Gleichman  say  anything  to  you? 

A.  Well,  he  told  me,  "Here  is  a  letter  for  you, 
and  you  are  fired.  You  cannot  work  here  any  more." 
And  that,  "You  go  to  your  A.  F.  of  L.  friends  to 
help  you  now." 
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Q.  Were  your  dues  paid  up  in  the  ILWU  at 
that  time? 

Mr.  Hecht :     Just  a  moment. 

Trial  Examiner  Ruckel:     Just  a  moment. 

Mr.  Hecht:  Mr.  Examiner,  may  I  make  a  mo- 
tion to  strike  the  testimony  of  the  witness  as  to 
something  that  occurred  50  feet  away  from  the  gate 
of  the  phxnt  and  at  which  conversation  there  was  no 
representative  of  the  company  present? 

Mr.  Royster:  Well,  Mr.  Examiner,  of  course 
this  evidence  doesn't  show  that  the  company  knew 
what  Mr.  Gleichman  said  on  this  occasion,  but  I  sub- 
mit that  it  has  value  to  indicate  the  reason  why 
Mr.  Gleichman,  a  representative  of  the  ILWU, 
would  not  permit  this  man  to  enter  the  plant. 

Mr.  Hecht:  The  reason  doesn't  bind  us.  It  has 
no  materiality  in  the  charge  against  us. 

Trial  Examiner  Ruckel:     Motion  denied. 

Mr.  Edises:  Well,  I  want  to  enter  my  objection 
to  this  question  on  the  ground  that  it  does  not  prove 
or  tend  to  prove  any  of  the  issues  in  the  case.  [399] 

Trial  Examiner  Ruckel :  Which  question  now  do 
you  mean  ? 

Mr.  Edises:     This  last  question. 

Trial  Examiner  Ruckel:  As  to  the  payment  of 
dues  ? 

Mr.  Edises:     As  to  the  payment  of  dues. 

Trial  Examiner  Ruckel:  As  I  understand  the 
pleadings,  it  is  not  an  issue. 

Mr.  Royster:  Well,  may  it  be  understood  then, 
by  counsel  for  all  the  parties,  that  there  is  no  con- 
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tention  here  on  behalf  of  anyone  that  any  of  the 
persons  named  in  the  complaint  were  delinquent  in 
their  dues  to  the  ILWU  at  the  time  that  they  were 
suspended  1 

Mr.  Hecht:     I  will  stipulate  to  this  extent: 

Mr.  Edises:  Wait  a  minute.  I  don't  see  how 
you  can  stipulate. 

Mr.  Royster:     He  can  stipulate  to  anything. 

Mr.  Hecht :  I  will  stipulate  that  we  did  not  know 
that,  or  rather,  that  no  information  was  given  to 
us  as  to  whether  the  men  had  paid  or  had  not  paid 
their  dues. 

Trial  Examiner  Ruckel :  I  imagine  that  might  be 
included  in  the  other  stipulation. 

Do  the  other  parties  stipulate,  agree  to  the  stip- 
ulation as  stated  by  Mr.  Royster? 

Mr.  Edises:  No,  we  can't  stipulate  to  the  fact. 
What  we  can  stipulate — and  I  think  this  is  all  Mr. 
Royster  needs  to  have — we  will  stipulate  that  the 
ILWU  is  not  contending  [400]  in  this  case  that  the 
union's  disciplinary  action  in  regard  to  the  com- 
l^laining  parties  was  based  on  non-payment  of 
ILWU  dues. 

Mr.  Royster:  That  was  my  stipulation  as  I 
thought  I  dictated  it.   That  is  agreeable  to  me. 

Trial  Examiner  Ruckel:  Your  stipulation  was 
they  were  not  delinquent.  He  says  he  does  not  know 
whether  they  were. 

Mr.  Royster:  I  said  with  respect  to  our  conten- 
tion, but  that  is  agreeable  to  me. 
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Mr.  Edises:  Do  you  want  to  read  that  back, 
please? 

Mr.  Royster :     Your  stipulation  ? 

Mr.  Edises:     Yes. 

(The  stipulation  referred  to  was  read  by  the 
reporter.) 

Mr.  Royster:  That  is  agreeable  for  the  Board, 
and  I  so  stipulate. 

Mr.  Hecht:     I  will  accept  that  stipulation,  too. 

Mr.  Rowell:     I  will  accept  it  also. 

Mr.  Royster:  That  is  all  the  questions  I  have  of 
Mr.  Rigo. 

Trial  Examiner  Ruckel:  Any  further  questions 
by  the  A.  E.  of  L.  ? 

Mr.  Rowell:     None. 

Mr.  Hecht :     I  have  no  questions. 

Trial  Examiner  Ruckel:  Any  questions  by  the 
Intervener  ? 

Cross-Examination 

By  Mr.  Edises : 

Mr.  Rigo,  were  you  a  member  of  the  Employees 
Welfare  Association?  Did  you  join  that? 

A.     No,  sir. 

Q.     Did  you  join  the  A.  F.  of  L.? 

A.     Yes,  sir,  on  August  8. 

Q.     On  August  8?  A.     That  is  right. 

Mr.  Edises:     That  is  all. 

Mr.  Royster:     No  further  questions. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 
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We  will  recess  until  1 :45  this  afternoon. 

(Whereupon,  at  12 :00  M.  a  recess  was  taken 
until  1:45  P.M.  of  the  same  day.)  [402] 

After  Kecess 

(Whereupon,  the  hearing  was  resumed,  pur- 
suant to  recess,  at  1:45  P.M.) 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order,  please. 

Mr.  Royster :     Call  Robert  Ashworth. 

Mr.  Hecht:  Mr.  Royster,  before  you  call  Mr. 
Ashworth,  we  have  Mr.  Railey,  the  Vice  President 
of  the  company,  whose  name  you  have  heard  men- 
tioned in  this  hearing  before,  and  he  is  leaving  for 
the  East  tonight. 

Will  you  agree  that  he  be  put  on  out  of  order 
as  a  company  witness  at  this  time? 

Mr.  Royster:     Yes,  sir. 

Mr.  Hecht:  Is  that  agreeable  to  you,  Mr.  Row- 
ell? 

Mr.  Rowell:     Yes. 

Mr.  Edises:     No  objection. 

Mr.  Hecht :     Will  you  take  the  stand,  Mr.  Railey  ? 
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B.   W.   RAILEY 

called  as  a  witness  by  and  on  belialf  of  the  Colgate- 
Palmolive-Peet  Company,  respondent,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Hecht: 

Q.  Will  you  state  your  name  for  the  record,  Mr. 
Railey?  A.     B.  W.  Railey,  R-a-i-1-e-y.  [403] 

Q.     And  what  is  your  business  or  occupation? 

A.  Vice  President  of  the  Colgate-Palmolive-Peet 
Company. 

Q.     Since  what  time  have  you  held  that  position? 

A.     Since  1938. 

Q.  So  I  take  it  you  were  the  Vice  President  in 
the  month  of  July,  1945?  A.     Yes,  sir. 

Q.     And  up  to  and  including  September  1,  1945? 

A.     Yes,  sir. 

Q.     Where  are  your  offices  located? 

A.  The  Pacific  Coast  office  at  Berkeley,  Cali- 
fornia. 

Q.  All  right,  sir.  And  were  you  at  your  office 
on  July  28,  1945?  A.     No,  sir. 

Q.     Were  you  at  your  office  on  July  30,  1945? 

A.     Yes,  sir. 

Q.     What  time  do  you  usually  arrive  at  work  ? 

A.     Around  eight  in  the  morning. 

Q.  And  you  arrived  at  that  time  on  July  30, 
1945?  A.     Yes,  sir. 

Q.     Did  anything  unusual  occur  on  July  30,  1945  ? 

A.     Well,  during  the  day,  or  shortly  after  lunch, 
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our  Superintendent,  Mr.  x\ltman,  came  to  my  office 
with  the  communication  that  he  had  received  from 
the  ILWU  No.  6,  I  believe  is  the  official  title,  in 
which  they  had  asked  us  [404]  to  suspend  five  em- 
ployees of  the  company. 

Q.     Did  Mr.  Altman  show  you  that  letter? 

A.     He  did. 

Q.  I  show  you  Board's  Exhibit  No.  3  which  pur- 
ports to  be  a  copy  of  a  letter  dated  July  30,  1945, 
on  the  stationery  of  the  ILWU,  addressed  to  your 
comx3any. 

Will  you  look  at  it  and  tell  me  if  that  is  the  letter 
you  have  reference  to  ? 

A.  (Examining  Document) :  Yes,  that  is  the 
letter. 

Q.  That  is  the  letter.  And  are  the  five  persons 
named  in  the  letter  the  ones  you  had  reference  to? 

A.     Yes,  sir. 

Q.  And  what  occurred  after  Mr.  Altman  showed 
you  that  letter? 

A.  We  took  the  letter  and  went  back  to  Mr.  Alt- 
man's  office  where  there  were  awaiting  us  certain 
representatives  of  the  CIO. 

Q.     Can  you  name  them? 

A.  My  recollection  is  that  Mr.  Heide  was  one  of 
them,  Mr.  Gleichman,  Mr.  Duarte,  and  whether  there 
were  others  I  am  not  too  sure,  but  I  am  sure  of 
those  three. 

Q.     There  were  five  present,  you  say? 

A.     I  am  not  sure  of  the  number. 
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Q.  Did  a  conversation  ensue  between  you  and 
the  representatives  of  the  CIO?  [405] 

A.     It  did. 

Q.  Will  you  relate  to  the  best  of  your  recollec- 
tion the  gist  or  substance  of  that  conversation'? 

A.  We  told  these  people  that  this  was — came  as 
a  very  great  surprise  to  us,  literally  a  bombshell, 
we  knew  nothing  about  what  it  was  about,  or  any 
reason  why  these  men  should  be  suspended,  and 
protested  the  thing  because  we  told  them  they  had 
been  loyal  emi:)loyees  as  far  as  we  were  concerned, 
and  we  had  no  charges  against  them.  AVe  were 
quickly  reminded  of  our  contract  with  the  CIO 
which  specified — which  carried  a  paragraph  to  the 
effect  that  all  employees  must  be  in  good  standing 
with  the  union  to  woik  at  our  plant. 

Q.     Was  the  contract  produced? 

A.  It  was  called  to  our  attention,  this  particular 
paragraph  that  I  refer  to. 

Q.  Was  the  contract  itself  or  a  copy  of  the  con- 
tract  

A.  (interposing)  :  A  copy  of  the  contract  was 
read  at  the  time. 

Q.  I  will  show  you  Board's  Exhibit  7  and  have 
3"ou  look  at  it.  It  purports  to  be  a  copy  of  a  con- 
tract between  the  Respondent  and  the  ILAVU,  and 
see  if  you  can  pick  out  the  clause  you  have  refer- 
ence to. 

A.  (Examining  contract) :  Well,  of  course,  I 
don't  have  reference  to  the  number  of  it.  I  can 
find  it. 
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Q.  I  think  I  will  save  you  time  and  tell  you  it 
is  on  the  [40(i]  first  page^  Mr.  Railey. 

A.  (Indicating)  :  That  is  the  clause  that  I  am 
referring  to. 

Q.     Will  you  specify  the  number  of  the  clause? 

A.     Section  3. 

Q.  You  discussed  that  clause  with  the  represen- 
tatives of  the  CIO?  A.     Yes,  sir. 

Q.  Did  any  further  conversation  or  discussion 
ensue  after  that? 

A.  These  gentlemen  that  represented  the  CIO 
told  us  that  these  men  must  be  discontinued  imme- 
diately. They  told  us  that  they  had  sent  a  notice 
of  their  suspension  to  each  man  by  registered  mail, 
each  man  that  was  involved.  They  told  us  if  we 
didn't  discharge  them  they  would. 

Mr.  Royster:  I  didn't  get  that  answer,  the  lat- 
ter part  of  it. 

(The   answer   referred  to  was  read   by  the 
reporter.) 

Q.  (By  Mr.  Hecht) :  What  else  happened,  Mr. 
Railey? 

A.  It  was  finally  agreed  that  we  should  call 
these  five  men  into  the  office.  When  they  came 
in 

Q.  (Interposing) :  At  this  point  you  might 
name  those  five  men,  Mr.  Railey. 

A.     There  was  Mr. 

Mr.  Royster:     They  are  in  the  letter. 

Mr.  Hecht:     Yes.  [407] 
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The  Witness:  Mr.  Marshall,  Mr.  Moreau,  Mr. 
Haynes,  Mr.  Smith —  May  I  look  at  this  again  and 
check  my  memory?  (Examining  document):  And 
Mr.  Liiclisinger. 

Q.  (By  jMr.  Hecht)  :  And  you  called  them  into 
your  office  ?  A.     We  did. 

Q.     And  what  occurred  then? 

A.  When  they  came  to  our  office  the  CIO 
officials  handed  each  of  them  a  carbon  copy  of  a 
letter  which  they  stated  had  been  mailed  to  their 
homes.  These  gentlemen  looked  at  the  letters 
briefly  and  crushed  them  in  their  hands  and  stuck 
thom  in  their  pockets  and  walked  out  of  the  office. 

Q.     No  conversation  between  the  five  men? 

A.     No  conversation. 

Q.     Between  the  five  men  and  the  CIO  officials? 

A.     No. 

Q.    Any  statement  to  you  by  these  five  men? 

A.     Not  at  the  time,  no. 

Q.  Eid  anything  unusual  outside  of  that  occur 
on  July  30?  A.     No. 

Q.  Now,  calling  your  attention  to  July  31,  1945, 
did  you  go  to  your  office  on  that  day? 

A.     Yes,  sir. 

Q.     At  a])out  the  same  time,  eight  o'clock? 

A.     About  eight  o'clock  in  the  morning. 

Q.     Did  anything  unusual  occur  on  July  31,  1945? 

A.  When  I  arrived  at  the  office  there  was  a 
committee  of  our  employees  waiting  in  the  office 
to  see  me,  and  asked  if  they  could  have  an  inter- 
view. 
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Q.     Can  you  name  that  committee? 

A.  There  was  Mr.  Sherman,  Mr.  Olsen,  Mr. 
Thompson,  and  Mr.  Lonnberg. 

Q.     What  occurred'? 

A.  I  took  them  into  my  office  and  had  a  talk 
with  them  there.  They  told  me  that  the  object  of 
their  call  was  to  ask  us  to  put  these  five  suspended 
employees  back  to  work.  We  again,  or  at  that 
time  told  them  that  we 

Q.  (Interposing)  :  By  *'we''  who  do  you  mean, 
Mr.  Railey? 

A.  Well,  I  am  referring  to  the  company  when 
I  say  "we."  I  told  them  that  we  had  a  contract 
to  live  up  to,  and  the  contract  stated  unless  they 
were  in  good  standing  with  the  union  they  couldn't 
work  in  the  factory,  and  that  was  a  problem  be- 
tween the  CIO  and  these  employees. 

Q.  Did  they  say  anything  to  what  you  have 
just  stated? 

A.  They  told  us  that  if  we  didn't  reinstate  these 
people  and  put  them  back  to  work  immediately 
that  they  wouldn't  be  responsible  for  the  conse- 
quences. 

Q.     Did  you  ask  them  what  they  meant  by  that? 

A.     No,  I  didn't  go  into  detail. 

Q.  Let  me  ask  you,  was  Mr.  Altman  present 
at  this  meeting? 

A.     He  came  in  shortly  after  the  meeting  started. 

Q.  Was  any  statement  made  by  the  committee- 
men to  Mr.  Altman? 

A.     Well,  I  don't  believe  direct  to  Mr.  Altman. 
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I  think  they  made  the  same  statement  to  him  they 

made  to  me. 

Q.  I  see.  Any  further  conversation  between 
you  and  these  gentlemen"? 

A.  Well,  yes,  we  told  them  we  were  sorry  about 
the  whole  thing,  all  we  were  interested  in  was  run- 
ning our  plant.  And  when  Mr.  Altman  came  into 
the  office  he  told  me  that  the  officials  of  the  CIO 
were  in  liis  office,  which  is  in  another  part  of  the 
factory.  I  proposed  that  we  invite  the  CIO  offi- 
cials over  to  our  office  and  see  if  we  couldn't  iron 
out  this  trouble  with  this  negotiating  committee. 
This  they  agreed  to,  and  the  CIO  officials  came  over 
to  our  office.  We  told  them  why  they  had  been 
asked  to  come  over,  and  from  there  on  the  con- 
versation was  largely  between  the  CIO  officials  and 
this  negotiating  committee. 

Q.  Was  this  a  free-for  all,  or  had  either  side 
spokesmen  ? 

A.  I  would  say  it  was  more  or  less  a  free-for- 
all.  As  I  recall  it,  Mr.  Lynden,  the  President  of 
the  CIO,  and  Mr.  Sherman  of  this  negotiating  com- 
mittee, did  most  of  the  talking. 

Q.  Can  you  relate  the  gist  of  this  conversation 
or  talk  betw^een  the  two  men? 

A.  Well,  to  boil  it  down,  the  CIO  people  told 
this  [410]  negotiating  committee  that  these  people 
would  have  to  stand  trial  on  the  charges  against 
tliem,  they  could  not  work  mitil  those  charges  were 
disposed  of,  and  they  repeatedly  reminded  them, 
reminded  this  negotiating  committee  of  the  oaths 
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that  they  took  when  they  joined  the  CIO  and  the 
consequences  of  a  violation  of  those  oaths,  and 
assured  them  that  they  had  done  everything  they 
could  to  get  increases  for  the  employees  of  the 
company,  pointed  out  tliat  the  wages  were  frozen, 
nothing  they  could  do  about  it,  nothing  that  the 
company  could  do  about  getting  an  increase.  And 
at  one  stage  of  the  meeting  the  Negotiating  Com- 
mittee, without  any  further  ado,  walked  out. 

Q.     About  what  time  would  you  say  that  was? 

A.  Oh,  I  would  guess  it  was  probably  about 
9:30  in  the  morning. 

Q.  Did  you  continue  the  conference  with  the 
CIO  officials?  A.     Yes,  we  did. 

Q.     What  was  the  subject  of  the  conference  ? 

A.  We  told  them  that  our  factory  the  afternoon 
before  had  been  a  very —  in  a  state  of  turmoil  due 
to  the  fact  of  a  lot  of  conversation  and  visiting, 
and  union  people  going  through  the  plants,  and 
people  couldn't  get  their  work  done.  And  we  asked 
them  if  they  wouldn't  leave  the  grounds,  and  they 
said,  "Well,  they  would  leave  if  this  negotiating 
committee  and  the —  or  rather  if  the  five  Stewards 
that  had  been  [411]  suspended  would  leave.  And 
we  immediately  went  out  to  the  factory  and  located 
the  five  Stewards,  and  I  believe  all  of  the  members 
of  the  negotiating  committee  were  with  them  at 
the  same  time,  told  them  the  request  that  we  had 
made  of  the  CIO  officials,  and  told  them  we  were 
going  to  make  the  same  request  of  them  because 
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the  CIO  officials  certainly  wouldn't  leave  if  they 

didn't  leave,  and  they  finally  agreed  to  leave. 

Q.  Anything  else  unusual  occur  on  July  31, 
1945^ 

A.  Well,  excepting  the  result  of  this  statement, 
they  wouldn't  be  responsible  for  the  consequences. 
Our  factory  worked  until  noontime  of  that  day, 
and  when  the  noon  hour  was  over  there  was  quite 
a  large  number  of  our  people  that  did  not  return 
to  work. 

Mr.  Royster:  I  move  to  strike  that,  as  a  result 
of  the  consequences. 

Mr.  Hecht:     That  may  go  out. 

Q.  (By  Mr.  Hecht):  The  fact  is  that  your 
people  did  not  come  to  work? 

A.     That  is  right. 

Q.     What  else  occurred  on  that  day,  if  anything? 

A.  In  the  afternoon  I  received  a  telephone  call 
from  Mr.  Thompson. 

Q.  Can  you  place  about  the  time  of  it,  Mr. 
Railey  ? 

A.  Probably  around  three  o'clock,  approxi- 
mately three  o'clock,  I  would  say,  asking  me  if  I 
would  come  to  the  Finnish  Hall  [412]  at  Berkeley 
where  our  employees  were  holding  a  meeting.  I 
decided  to  go,  and  Mr.  Sherman  presided  at  this 
meeting.  They  discussed  the  possibility  of  our  tak- 
ing the  suspended  people  back  to  work  again. 

Q.     Were  you  asked  that  directly  by  anyone? 

A.  We  were  ask  if  we  would  take  them  back 
to  work. 
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Q.     Who  asked  you? 

A.  I  am  sure  it  was  put  to  us  by  Mr.  Sherman 
who  was  the  Chairman  of  the  meeting. 

Q.     Yes. 

A.  They  said  that  was  the  object  of  the  meet- 
ing. 

Q.     What  reply  did  you  make  to  that  request? 

A.  We  referred  again  to  the  contract,  this  para- 
graph, Section  3. 

Q.     Was  the  contract  discussed  at  the  meeting? 

A.  I  told  them  I  didn't  have  a  copy  of  the  con- 
tract, but  I  was  sure  they  were  familiar  with  that 
paragraph,  and  several  of  the  people  who  were 
there  said  they  had  copies  of  the  contract,  and  Vi\zi 
sentence  was  referred  to,  yes. 

Q.     You  mean  that  section  was  referred  to? 

A.  That  section,  the  sentence  particularly,  that 
sentence  of  the  section  which  stated  they  must  be 
in  good  standing  with  the  union. 

Q.  Any  other  requests  made  of  you  at  this 
meeting  in  addition  to  that?  [413] 

A.  Oh,  they  asked  for  suggestions,  or  some  way 
that  they  could  work  it  out  so  these  people  could 
go  back  to  work,  but  we  had  no  suggestions  to 
make,  and  again  told  them  that  was  their —  be- 
tv/een  the  employees  and  the  union. 

Q.  I  take  it  that  you  left  the  meeting  at  some 
time?  A.     Yes,  very  shortly. 

Q.  Let  me  ask  you  specifically:  While  you 
were  present  at  this  meeting  were  any  formal  reso- 
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lutioiis   offered   from   the   floor,   passed   upon   and 

adopted  ? 

A.  I  don't  recall  anything  in  the  way  of  a  for- 
mal resolution.  They  did  ask  for  anyone —  in- 
vited anyone  to  make  statements  that  wanted  to 
make  a  statement,  and  several  people  did  get  up 
and  say  that  they  didn't  think  anyone  should  go 
back  to  work  mitil  they  could  all  go  back  to  work. 
There  was  no —  there  might  have  been  a  general 
feeling  that  they  wouldn't  go  back,  but  there  was 
certainly  no  formal  vote  or  no  formal  resolution 
taken. 

Q.     While  you  were  i^resent?  A.     No. 

Q.  And  I  take  it  the  meeting  was  still  in  prog- 
ress when  you  walked  out?  A.     That  is  right. 

Q.  Let  me  ask  you,  Mr.  Railey :  There  has  been 
testimony  here  in  the  record  (and  it  is  in  the  rec- 
ord) that  a  notice  was  posted  on  July  28  that  called 
for  a  meeting  of  the  [414]  Employees  Welfare 
Association.     Have  you  ever  seen  that  notice? 

A.     No. 

Q.     You  haven't?  A.     No. 

Q.     Did  you  ever  see  it  posted? 

A.     No,  sir. 

Q.  As  a  matter  of  fact,  you  were  not  in  the 
office  July  28?  A.     I  was  not  there. 

Mr.  Rowell:  He  couldn't  very  well  have  seen  it 
then. 

Mr.  Hecht:     Just  to  be  sure. 

Q.     (By  Mr.  Hecht)  :     I  hand  you  Board's  Ex- 
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hibit  No.  4,  Mr.  Railey.     Will  you  look  at  it  and 

tell  me  if  you  have  ever  at  any  time  seen  tliaf? 

A.     (Examing  document) 

Q.  Of  course,  outside  of  the  time  you  saw  it  in 
my  office  at  lunch  time  today'? 

A.  No,  that  is  the  first  time  I  saw  it,  in  your 
office  today. 

Q.  Mr.  Kailey,  did  you  make  any  attempt  to 
find  out  the  reason  why  the  persons  you  have 
named  were  suspended  *? 

A.     Did  we  make  any  attempt? 

You  yourself  ever  make  any  attempt"? 
No.  [415] 

Q.     Did  you  ask  the  CIO  officials'? 

I  don't  recall  of  ever  asking  them,  but  we 
were  sure  that  that  was —  they  had  the  right  to 
suspend  anyone  for  many  different  reasons. 

Mr.  Rowell:  Now,  I  ask  that  that  be  stricken, 
Mr.  Examiner.  It  is  a  matter  of  his  legal  con- 
clusion, about  being  sure  they  had  the  right. 

Mr.  Hecht:     No;  that  is  what  they  told  him. 

Trial  Examiner  Kuckel:  They  told  him,  as- 
sured him  that  they  had  the  right  to  suspend 

Mr.  Rowell :  I  didn't  understand  the  answer  that 
way.     Is  that  the  way  it  was? 

Mr.  Eoyster:     Yes. 

Mr.  Rowell:  He  testified,  to  my  hearing,  that 
he  never  asked  them. 

Trial  Examiner  Ruckel:  He  said  he  didn't  ask 
them  but  they  told  him. 

The  Witness:     The  question  came  up   of  these 
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five  men.  He  told  ns  that  tliey  could  be  suspended 
for  many  different  reasons  and  they  had  to  stand 
trial  before  they  could  go  back  to  work. 

Q.  (By  Mr.  Hecht) :  I  see.  As  a  matter  of 
fact,  the  majority  of  your  employees  did  not  work 
from  about  noon,  July  31,  to  the  morning  of  Au- 
gust 3,  1945?  A.     That  is  correct.  [416] 

Q.  Did  you  during  that  period  get  information 
from  any  source  as  to  the  nature  of  the  contro- 
versy, or  what  was  said  to  be  the  nature  of  the 
controversy  ?  A.     No. 

Q.     Did  you  read  the  Daily  Press? 

A.     Yes. 

Q.  Was  there  anything  in  the  Daily  Press  with 
reference  to  this  controversy? 

A.  The  racial  question  came  up  in  the  jjapers, 
many  of  the  papers  that  I  read. 

Q.  That  was  papers  published  during  this 
period. 

A.     During  the  shutdown  period. 

Q,  Did  anybody  apjDly  to  you  among  the  nine 
named  for  reemployment  during  the  month  of 
August,  outside  of  the  instances  you  have  already 
related?  A.     No,  no. 

Q.  Were  you  at  the  plant  on  September  31, 
1945? 

Mr.  Royster:     September  1,  I  think  you  mean. 

Mr.  Hecht:  September  30.  No,  pardon  me.  I 
have  the  wrong  date  entirely. 
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Q.  (By  Mr.  Hecht)  :  On  or  about  September  1, 
1945?  A.     Yes. 

Q.  Did  anything  unusual  occur  on  September 
1,  1945? 

A.  Yes.  We  had  a  letter  presented  to  us  listing 
a  group  of  additional  people  that  would  be  sus- 
pended at  the  factory,  [417]  some  17  or  18  people. 

Q.     Did  that  letter  come  directly  to  you? 

A.  No.  I  think  it  came  to  the  superintendent 
of  the  factory. 

Q.     To  Mr.  Altman,  that  is  ? 

A.     I  think  so. 

Q.  I  hand  you  Board's  Exhibit  13,  a  copy  of  a 
letter  dated  September  1,  1945,  on  ILWU  station- 
ery, addressed  to  your  company.  Will  you  look 
at  it? 

A.  (Examining  document) :  Yes,  this  is  the 
letter. 

Q.  Did  you  make  inquiry  from  anyone  for  the 
reasons  of  the  suspension  of  these  people  other 
than  what  is  stated  in  the  letter? 

A.     No,  sir. 

Q.     And  no  one  told  you?  A.     No,  sir. 

Q.  Upon  receipt  of  that  letter,  or  upon  being 
shown  that  letter,  what  did  you  do? 

A.  Mr.  Wood,  Mr.  Altman,  and  myself  called 
them  into  my  office. 

Q.     Called  whom? 

A.  This  group  of  18  that  are  listed  in  this  let- 
ter. 

Q.     Named  in  Board's  Exhibit  13? 
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A.  Yes,  sir.  And  told  them  of  the  receipt  of  the 
letter,  and  what  the  alternative  was.  [418] 

Q.     You  called  the  men  in? 

A.     That  is  right,  men  and  women. 

Q.     Was  it  a  meeting?  A.     Yes. 

Q.     Was  it  an  orderly  meeting? 

A.     I  thought  so. 

Q.     All  right.    Do  you  know  Mr.  Albert  Zulaica? 

A.  I  might  know  him,  but  I  don't  know  him  by 
name. 

Q.  I  am  going  to  ask  you  specifically — withdraw 
that.  It  has  been  testified  at  this  hearing,  Mr. 
Railey,  that  at  this  meeting  of  September  1,  1945 
you  stated  in  the  presence  of  the  persons  present, 
''You  must  remember  that  I  did  not  want  you  to 
join  the  union  in  the  first  place,  and  you  must  take 
the  consequences." 

Now,  I  ask  you  categorically,  did  you  make  any 
such  statement? 

A.  No,  we  didn't  make  such  a  statement.  Mr. 
Wood  presided  at  this  meeting,  and  on  one  occa- 
sion, possibly  more,  he  told  them  that  the  union  was 
of  their  own  selection. 

Q.     Did  you  yourself  make  such  a  statement? 

A.     No,  sir. 

Q.  It  has  been  further  testified,  Mr.  Railey,  at 
the  same  meeting  of  September  1,  1945,  you  stated 
substantially  the  following: 

"We  asked  you  not  to  have  a  union,  we  fought 
you  at  it,  [419]  now  you  have  it,  you  must  be  satis- 
fied." 

Did  you  make  any  such  statement? 
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A.  Well,  I  couldn't  have  made  such  a  statement 
because  we  didn't  fight  them  at  any  time. 

Mr.  Eoyster:     Not  responsive. 

Mr.  Heclit:     I  think  it  is  responsive. 

Trial  Examiner  Ruckel :  He  said  he  didn  't  make 
any  such  statement. 

Mr.  Royster:     I  move  to  strike  the  answer. 

Mr.  Hecht:  The  statement  that  was  made  this 
morning  by  Mrs.  Norris  was,  "We  didn't  want  you 
to  have  a  union.  We  fought  you  on  it."  I  re- 
peated it  to  the  v/itness.  The  witness  said  he 
couldn't  have  made  such  a  statement  because  "we 
never  fought  them." 

Mr.  Royster:  That  is  right.  He  said  he  coulcln'i: 
have  made  such  a  statement. 

Q.  (By  Mr.  Hecht) :  Did  you  make  such  a 
statement?  A.     I  did  not. 

Q.  By  the  way,  Mr.  Railey,  do  you  know  Mr. 
Harvey  Howard? 

A.     Only  by  telephone  conversations. 

Q.     You  have  never  met  him  personally? 

A.     No,  sir,  not  to  my  recollection. 

Q.  Did  Mr.  Howard  in  any  conversation  you  had 
with  him  ever  request  permission  for  A.F.  of  L. 
representatives  to  call  at  the  plant  for  the  purpose 
of  furthering  the  campaign  of  the  [420]  A.F.  of  L.  ? 

A.  Not  in  that  way.  He  did  ask  to  see  us  on  a 
number  of  occasions,  but  we  declined  to  talk  to  him 
at  the  time. 
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Q.  But  he  didn't  ask  for  permission  for  A.F. 
of  L.  representatives  to  go  through  the  plant '^ 

A.     No,  sir,  not  me. 

Mr.  Hccht:     That  is  all. 

Mr.  Edises:  May  I  ask  a  couple  of  questions 
of  this  witness? 

Trial  Examiner  Ruckel:     Yes. 

Mr.  Edises:     I  don't  care  what  the  order  is. 

Q.  (By  Mr.  Edises):  Mr.  Eailey,  this  pur- 
ports to  be  a  copy  of  a  telegram  that  was  sent  to 
the  company  on  or  about  the  date  it  bears. 

Do  you  recall  receiving  such  a  telegram? 

A.      (Examining  document) :     No. 

Q.     Do  you  know  who  received  the  telegram? 

A.  No.  We  have  a  record  of  having  received 
the  telegram  in  our  office,  but  what  happened  to  it 
I  do  not  know,  and  can't  find  anyone  who  admits 
having  received  it  up  to  date. 

Q.  In  other  words,  the  telegram  was  received 
but  you  can't  find  your  copy? 

A.     According  to  our  files  it  was  received  there. 

Q.  But  now  my  present  question  is  simply 
whether,  to  the  best  of  your  recollection,  that  is  a 
copy  of  the  telegram?  [421] 

A.  Yes,  I  do  recall  on  our  own  copy  it  had  four 
names  rather  than  tw^o  at  the  bottom. 

Q.     Yes. 

A.     Lonnberg   and   Olsen,    so   that   couldn't 

Q.  (Interposing)  :  Now,  apart  from  that  detail 
it  is,  to  the  best  of  your  recollection,  an  accurate 
copy  of  the  telegram?  A.     Yes,  it  is. 
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Q.  Now,  I  ask  you  whether  prior  to  the  time 
that  you  received  this  telegram  you  had  any  knowl- 
edge that  your  employees  were  withdrawing  from 
the  C.I.O.  or  forming  another  labor  organization? 

A.     No,  we  had  no  knowledge. 

Mr.  Edises :     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Royster) :  Now,  Mr.  Railey,  you 
testified  that  on  July  30  you  protested  to  the  ILWU 
the  requested  suspension  of  these  five  Stewards? 

A.     Yes. 

Q.  Now,  how  did  you  make  that  protest,  what 
did  you  say? 

A.  Well,  I  couldn't  tell  you  what  I  said.  I  can 
only  give  you  a  general  idea  of  our  feeling,  which 
I  can  well  remember,  and  what  went  on  at  the  time. 
We  might  be  classed  as  babes  in  the  woods  on  a 
thing  like  this,  but  it  was  something  entirely  new 
to  us,  and  entirely  unexpected,  and  when  this  letter 
was  [422]  brought  to  me  by  Mr.  Altman  I  admit 
that  I  was  completely  non-plussed.  I  didn't  know 
what  to  do,  or  anything  about  it.  At  that  time  I 
didn't  even  recall  the  wording  of  the  contract,  which 
they  maintained,  and  which  our  best  advice  after- 
wards seemed  to  bear  out,  that  they  had  a  right  to 
suspend  people,  and  as  long  as  they  were  under 
suspension,  or  not  in  good  standing  with  the  Union, 
that  they  couldn't  work  there. 

Q.  Well,  what  did  you  say  to  the  ILWU  people 
by  way  of  protest? 
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A.  We  told  them  we  had  no  reason  for  dis- 
charging these  people  as  far  as  we  were  concerned. 
It  was  brought  to  our  attention  that  we  had  nothing 
to  do  with  the  matter. 

Q.  Did  you  ask  them  to  reconsider  their  action 
at  all? 

A.  We  pleaded  with  them  not  to  take  action 
because  we  needed  work,  and  we  need  products,  a 
very  vital  business,  and  there  was  no  feeling  on  our 
part  in  connection  with  it. 

Q.  And  you  stated  that  this  was  an  experience 
new  to  you  *?  A.     That  is  right. 

Q.  During  the  time  that  you  have  been  at  that 
plant  and  during  the  time  that  this  ILWU  contract 
has  been  in  effect,  is  it  true,  then,  that  this  is  the 
first  occasion  where  anything  like  this  has  hap- 
X3ened  ? 

A.  No,  the  first  occasion  anything  bordering  on 
this  had  happened.  I  think  there  had  been  cases 
where  other  people  had  not  been  allowed  to  work 
there  for  one  reason  or  another,  [423]  maybe  an 
individual. 

Q.     Individual  instances'? 

A.  Not  a  group  where  they  selected  five  Stew- 
ards. 

Q.  And  these  five  Stewards  that  were  selected 
were  the  only  Stewards  in  the  plant  as  far  as  you 
knew,  isn't  that  so?  A.     That  is  right. 

I  think  that  is  our  complete  list  of  Stewards, 
isn't  it,  or  was? 
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Trial  Examiner  Ruckel:  This  was  all  the  Stew- 
ards? 

The  Witness:  That  was  all  we  had  at  the  time, 
wasn't  it,  Mr.  Altman'? 

Mr.  Altman:     That  is  light. 

The  Witness:  Five  Stewards  represented  in  the 
entire  group. 

Q.  (By  Mr.  Royster)  :  Did  Mr.  Altman  tell 
you  on  July  30  that  a  notice  had  ben  posted  on  the 
bulletin  board  on  the  previous  day  advertising  a 
meeting  of  the  Employees  Welfare  Association? 

A.     No,  he  did  not. 

Q.  Did  you  know  on  the  morning  of  July  30  that 
such  a  meeting  was  scheduled  to  be  held  on  the 
afternoon  of  that  day? 

A.  I  had  no  intimation  of  it  of  any  kind,  no 
knowledge. 

Q.  When  did  it  come  to  your  knowledge  that 
such  a  meeting  had  been  held,  or  vv^as  being  held? 

A.  When  they  telephoned  me  in  the  middle  of 
that  afternoon  [424]  asking  me  to  come  up  and 
attend  the  meeting. 

Q,  Now  we  are  talking  about  different  dates, 
Mr.  Railey.  You  received  an  invitation  by  tele- 
phone to  attend  a  meeting  on  July  31.  I  believe 
that  was  your  testimony.    Is  that  not  correct? 

A.     Well 

Q.     I  am  not  trying  to  confuse  you. 

A.  No,  there  is  some  question  in  my  mind  about 
the  date,  whether  it  is  July  30  or  31. 
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Q.  Well,  perhaps  we  can  fix  it  this  way:  The 
meeting  to  which  you  received  an  invitation,  and 
which  you  attended,  took  place  on  the  afternoon 
after  the  employees  had  left  the  plant? 

A.     Well,  then,  it  was  July  31. 

Q.  Novv',  when  did  you  gain  knowledge  that  there 
was  a  meeting  on  the  afternoon  of  the  preceding 
day,  that  is,  on  July  30? 

A.  VieW,  when  our  employees  failed  to  come 
hack  to  work. 

Mr.  Hecht:  I  don't  think  he  testified  he  had 
knowledge  of  the  meeting  of  July  30. 

3,Ir.  Royster:     I  don't  think  he  did  either. 

Mr.  Hecht:     No. 

Mr.  Royster:     I  am  trying  to  find  out  now. 

Mr.  Hecht:     Yes. 

Mr.  Royster:  I  think  we  are  still  talking  at 
cross  [425]  purposes. 

Q.  (By  Mr.  Royster) :  The  testimony  shows  so 
far  that  there  was  a  meeting  of  your  employees  on 
the  afternoon  of  July  30?  A.     Yes. 

Q.  On  the  following  day  four  committeemen, 
whom  you  named,  came  to  your  office  and  inter- 
ceded on  behalf  of  the  Stewards.  When  their  in- 
tercession was  fruitless,  at  noon  of  that  day  the 
employees  walked  out,  and  then  held  another  meet- 
ing, which  was  the  meeting  that  you  attended  ? 

A.     On  the  31. 

Q.  I  am  asking  you  now^  with  reference  to  this 
meeting  on  July  30.  When  did  you  learn  that  such 
a  meeting  had  been  held? 
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Trial  Examiner  Euckel:  Well,  ask  him  if  he 
did  learn  it. 

Q.  (By  Mr.  Royster)  :  Or  did  yon  learn  that 
snch  a  meeting  had  been  held? 

A.  I  didn't  know  too  much  about  the  meeting, 
but  I  know  our  Superintendent  reported  to  me  a 
lot —  a  large  number  of  employees  didn't  come  back 
to  work,  they  all  went  away  in  automobiles  at  noon 
that  day,  and  we  were  told,  or  some  way  got  the 
information  that  they  had  gone  to  attend  a  meet- 
ing some  place. 

Q.     That  is  on  the  31st  ? 

A.     No;  that  is  on  the  30th.  [426] 

Trial  Examiner  Ruckel:  What  day  of  the  week 
was  the  30th,  do  you  recall"? 

The  Witness :     A  Monday. 

Mr.  Hecht :     The  30th  was  Monday. 

Did  you  hear  about  any  meeting  on  the  30th,  on 
Monday "? 

The  Witness :  Well,  no  official  notice.  As  I  say, 
they  all  drove  away.  I  say  "all";  a  large  number 
of  them  did.  When  they  didn't  come  back,  we  were 
told  they  were  holding  a  meeting  some  place. 

Mr.  Rowell:  Well,  now,  it  is  perfectly  proper 
to  tell  the  witness  what  the  dates  were  because  we 
stipulated  to  it. 

Mr.  Hecht:  Yes.  It  has  been  stij^ulated,  it  has 
been  testified  here,  Mr.  Railey,  there  was  a  meeting 
at  4:30  on  the  30th. 

Did  you  ever  hear  about  that  meeting  at  4:30 
on  the  30th? 
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The  Witness:  I  couldn't  identify  such  a  meet- 
ing, either  the  time  or  couldn't  certify  that  there 
was  a  meeting,  either  one. 

Mr.  Hecht :     All  right. 

Q.  (By  Mr.  Royster)  :  Of  course,  I  was  not 
asking  for  certification.  I  was  asking  you  to  tell 
me  when,  or  if  you  ever  heard  of  such  a  meeting, 
and  I  believe  you  testified  that  you  are  not  sure 
you  did. 

A.  Only  as  I  say,  that  when  the  people  went 
away  the  report  [427]  went  around  they  had  gone 
to  attend  a  meeting  on  this  Monday,  July  30.  I 
didn't  check  up  to  see  what  the  time  of  the  meet- 
ing was,  or  w^here  it  was,  or  who  was  involved. 

Q.  Xow,  it  was  on  Tuesday,  July  31,  that  the 
four  men  came  to  your  office  and  asked  that  the 
Stewards  be  replaced  or  reinstated.  Did  any  one 
of  them  tell  you  that  they  had  been  selected  at  a 
meeting  of  employees?  A.     No. 

Q.  During  the  time  that  these  four  men  were 
in  your  office,  did  you  not  receive  a  copy  of  a  tele- 
gram which  Mr.  Edises  showed  to  you? 

A.  As  I  testified  before,  I  had  never  seen  the 
telegram.    It  was  new^s  to  us. 

Q.  And  it  is  your  testimony  now  that  on  the 
morning  of  July  31  you  did  not  receive  a  copy  of 
that  telegram,  which  is  Board's  Exhibit  No.  6? 

A.     That  is  right. 

Q.  Now,  you  testified  that  these  ILWU  repre- 
sentatives on  the  30th  day  of  July,  after  remind- 
ing you  of  the  contract  terms,  told  you  that  if  the 
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Company  did  not  discharge  the  Stewards  the  ILWU 

would,  is  that  correct?  A.     That  is  correct. 

Q.  Does  the  ILWU  discharge  the  i^eople  at  your 
place,  Mr.  Railey? 

A.  No,  but  they  do  tell  us  who  can  work  there 
and  who  [4-28]  cannot. 

Q.  Well,  what  meaning  did  you  gather  from 
this,  that  if  you  did  not  discharge  them  the  ILWU 
would  ? 

A.  I  gathered  if  we  did  not  want  to  tell  them 
they  were  under  suspension  that  they  would,  in 
other  words,  it  referred  to  a  suspension. 

Q.  Now,  again  on  July  31  when  the  four  Stew- 
ards were  in  your  office,  is  it  not  a  fact —  not  four 
Stewards, 

A.     The  negotiating  committee. 

Q.  The  four  on  the  negotiating  committee  were 
in  3^our  office,  is  it  not  a  fact  those  four  men  were 
told  they  would  be  suspended  from  the  ILWU? 

Trial  Examiner  Ruckel:     Told  by  whom? 

Mr.  Royster:  Told  by  the  ILWU  representa- 
tives? A.     That  I  couldn't  say. 

Q.     (By  Mr.  Royster)  :     You  didn't  hear  that? 

A.  I  don't  think  they  intimated  such  a  thing  at 
the  time,  but  that  I  couldn't — there  may  have  been 
a  suspension  on  the  road  to  those  four  at  the  time 
for  all  I  know. 

Q.  Well,  wasn't  it  said  it  your  presence  by 
ILWU  representatives  that  "You  four  are  going 
to  be  suspended"?  A.     I  don't  recall  that. 
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Q.  Yes.  There  was  a  pretty  acrimonious  ex- 
change between  the  ILWU  and  the  four  commit- 
teemen during  part  of  that  meeting,  was  there  not, 
Mr.  Railey?  [429] 

A.  I  don't  know  what  is  the  right  word  to  use 
for  it.  As  I  say,  they  were  reminded  of  their  oath 
and,  of  course,  Mr.  Sherman,  wlio  was  speaking 
for  the  negotiating  committee,  accused  the  Union 
of  laihire  to  get  increases  for  the  men  and  for  the 
people  working  there.  And  Mr.  Lynden  for  the 
Union  did  bear  down  to  the  extent  that  they  had 
taken  an  oath,  and  they  had  failed  to  observe  it, 
and  he  pointed  out  what  happened  to  a  traitor  for 
the  United  States,  and  they  were  a  traitor  to  their 
Union,  that  they  had  the  right  to  discipline  their 
people.  In  fact,  he  said —  this  was  when  the  war 
was  still  on —  he  said  they  had  many  times  been 
called  upon  to  discipline  people,  keep  them  work- 
ing. And  he  said  even  in  the  shipyards  they  had 
been  called  upon  to  discipline  people  outside  of 
working  hours  who  were  inclined  to  drive  fast,  or 
drink,  or  something  like  that,  to  try  to  keep  them 
working,  because  the  govenment  said,  '"Unless  you 
straighten  your  man  out  he  can't  work  here." 
And  it  was  a  defense  of  the  CIO  by  Mr.  Lynden, 
naturally,  and  their  policies,  and  resentment  on  the 
part  of  Mr.  Sherman,  who  was  a  former  Business 
Agent,  and  whether  he  was  disappointed  or  what 
I  couldn't  say,  but  at  any  rate,  he  was  obviously 
not  in  sympathy  with  CIO. 

Q.     Yfeil,  it  became  quite  apparent  as  this  con- 
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versation  took  place  that  there  was  a  schism  de- 
v^eloping  in  the  ranks  of  the  CIO,  of  the  ILWU, 
did  it  not,  at  the  plant?  [430] 

A.  It  certainly  was,  at  least  l^etween  the  CIO 
and  certain  individuals.  Whether  it  was,  what 
13ercentage 

Q.  Well,  I  believe  you  testilied  (and  if  you 
didn't  you  can  correct  me)  that  these  four —  strike 
that. 

I  won't  press  that  question. 

Trial  Examiner  Ruckel:  During  this  meeting 
was  the  AF  of  L  mentioned  by  anybody'? 

The  Witness:     No. 

Q.  (By  Mr.  Royster) :  Was  the  Employees 
Welfare  Association  mentioned  by  anyone? 

A.  No.  If  I  may  bring  it  up,  I  don't  think  the 
AF  of  L  came  into  it  until  some  time  later. 

Trial  Examiner  Ruckel:     How  much  later? 

The  Witness:  Well,  I  don't  know.  Maybe  Mr. 
Wood  would  have  a  better  recollection  of  the  date 
than  I  have. 

Trial  Examiner  Ruckel:  In  what  form  did  it 
come  to  you? 

The  Witness:  Well,  it  didn't  come  to  us  in  any 
form,  except  when  Mr.  Howard  got  into  the  thing. 
Mr.  Howard  was  not  in  the  original —  in  other 
words,  according  to  my  understanding 

Trial  Examiner  Ruckel:     Who  is  Mr.  Howard? 

The  Witness:  He  was  the  man  who  was  pre- 
sumed to  represent  this  group  at  one  time.     I  be- 
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lieve  he  is  the  head  of  one  or  two  unions  on  the 

other  side  of  the  Bay,  or  was  at  that  [431]  time. 

Q.  (By  Mr.  Royster) :  Now,  sometime  early  in 
August,  perhaps  the  5th,  6th,  7th,  or  8th,  along  in 
there,  the  Respondent  was  advised,  w^as  it  not,  that 
a  petition  had  been  filed  by  the  AF  of  L,  seeking 
certitication  as  bargaining  representative  of  the 
employees  at  Peet's?  A.     Yes. 

Q.  And  is  it  true  that  after  you  learned  of  the 
filing  of  this  petition  that  it  became  apparent  that 
there  was  campaigning  in  the  plant  by  both  sides? 

A.     Yes,  sir. 

Q.  Each  seeking  to  secure  the  favor  or  support 
of  the  employees?  A.     That  is  right,  yes,  sir. 

Q.     And  that  condition  continued  for  some  time? 

A.     Yes,  sir. 

Q.  What  was  the  position  of  the  company  with 
respect  to  this  campaign,  Mr.  Railey? 

A.  Well,  we  certainly  were  not  enthusiastic 
about  it  in  any  respect,  either  on  the  part  of  the 
CIO  or  any  group  that  was  apposed  to  the  CIO, 
because  it  certainly  interfered  with  our  production. 

Q.     Did  3^ou  have  any  favor  for  either  side? 

A.     No,  I  wouldn't  say  that  we  have. 

Q.  Did  you  ever  advise  the  employees  that  you 
stood  [432]  neutral? 

A.  There  was  no  official  notice  of  any  kind, 
no,  but  we  certainly  tired  to,  in  all  of  our  discus- 
sions among  ourselves  and  everything,  we  took  the 
position  that  it  didn't  make  any  difference  who 
represented  the  employees  to  us. 
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Q.  That  Vvas  in  your  discussions  among  your 
management  group,  you  mean? 

A.     That  is  right. 

Trial  Examiner  Ruckel:  Does  the  record  show 
when  this  petition  was  filed? 

Mr.  Hecht :     I  think  it  does. 

Mr.  Royster:  Yes,  it  does.  The  complaint  al- 
leges it  and  I  believe  the  answer  admits  it,  and, 
incidentally,  I  plan  to  introduce  the  decision  and 
direction  of  election. 

Trial  Examiner  Ruckel:  What  was  the  date  of 
the  filing  of  the  petition,  do  you  recall? 

Mr.  Royster:  I  believe  it  was  August  3rd,  but 
I  will  have  to  check  that. 

Mr.  Hecht:     August  3rd  is  correct. 

Mr.  Royster :     August  3rd. 

Mr.  Hecht:  Pardon  me,  Mr.  Royster.  When 
you  say  August  3rd,  it  was  filed  with  the  Board 
August  3rd. 

Mr.  Royster:  Yes,  it  was  filed  with  the  Board 
on  August  3rd. 

Trial  Examiner  Ruckel:  Well,  let  us  go  further 
and  [433]  stipulate  what  happened.  Was  there  a 
hearing  ? 

Mr.  Royster :  Yes.  That  is  set  forth  in  the  com- 
plaint too.  I  guess  there  would  be  no  objection  to 
stating  now  what  happened  and  see  if  everybody 
is  in  agreement  with  it. 

The  petition  was  filed  with  the  Board  on  August 
3,  1945.     On  August 
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Mr.  Heclit:  May  we  go  off  the  record,  Mr.  Ex- 
aminer ? 

Trial  Examiner  Ruckel:  I  would  like  this  on 
the  record. 

Mr.  Hecht:     Just  for  one  moment. 

Trial  Examiner  Ruckel:  Off  the  record,  please. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:  On  the  record. 
Mr.  Royster:  Well,  may  it  be  stipulated  by  the 
parties  that  on  August  3,  1945,  the  AF  of  L  filed 
a  petition  in  Case  20-R-1486;  that  on  August  8, 
1945,  the  company,  the  ILWU  and  the  AF  of  L  met 
at  the  office  of  the  Board  in  San  Francisco  and 
held  a  preliminary  conference  on  the  petition;  that 
on  August  14,  1945,  notice  of  hearing  on  the  peti- 
tion was  issued,  and  that  this  notice  of  hearing  was 
received  by  the  company  on  August  17;  that  on 
August  22,  a  hearing  in  the  representation  case  was 
held  in  San  Francisco ;  that  on  September  26,  1945, 
a  decision  and  direction  of  election  was  issued  by 
the  Board,  and  on  October  16,  1945  an  election  in 
pursuance  to  the  decision  and  direction  of  election 
was  conducted*?  [434] 

Trial  Examiner  Ruckel :  What  was  the  result  of 
the  election? 

Mr.  Royster:  The  result  of  the  election  was  as 
follows:  The  approximate  number  of  eligible  vot- 
ers; 390 

Mr.  Hecht:     300—  how  many? 

Mr.  Royster:     390. 

Trial  Examiner  Ruckel:     390. 
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Mr.  Royster:  Void  ballots,  6;  votes  cast  for  the 
AF  of  L,  126 ;  votes  cast  for  the  ILWU,  181 ;  votes 
cast  against  participating  labor  organizations,  1; 
valid  votes  counted,  308;  challenged  ballots,  44; 
valid  votes  counted  plus  challenged  ballots,  352. 

Mr.  Rowell:  Now,  Mr.  Eoyster,  that  total  num- 
ber of  390  includes  some  service  men  who  were  em- 
ployed there  at  the  time,  doesn't  it'? 

Mr.  Royster:  I  don't  know  whether  it  does  or 
not. 

Mr.  Rowell:  Does  it  not  also  include  some  dis- 
charged—  these  discharged  employees  as  well  as 
those  who  took  their  places'? 

Mr.  Royster:  I  assume  that  it  does,  but  I  don't 
see  that  it  is  material. 

Trial  Examiner  Ruckel:  I  don't  either,  but  did 
it  include  the 

Mr.  Rowell:  (Interposing)  :  Well,  the  figure  is 
slightly  swollen  from  the  previous [435] 

Mr.  Royster  (Interposing)  :  Well,  there  was  an 
increase. 

Mr.  Hecht:  The  plant  got  back  the  full  comple- 
ment. There  were  some  service  men  that  were 
working  part  time.  The  displaced  employees  voted, 
so  that  probably  accounts  for  the  390. 

Trial  Examiner  Ruckel:  Did  the  individuals 
named  in  the  complaint  vote? 

Mr.  Royster:  They  cast  challenged  ballots,  Mr. 
Examiner,  almost  all  of  them,  perhaps  all  of  them. 
I  don't  know. 
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Well,  I  think  we  have  come  to  the  end  of  the 
stipulation. 

Trial  Examiner  Ruckel :  Yes.  May  the  facts  as 
set  forth  b}^  counsel  be  stipulated  to "? 

Mr.  Rowell:     Yes. 

Mr.  Hecht:     Yes. 

Mr.  Edises:  As  set  forth  in  Mr.  Royster's  stipu- 
lation without  the  various  interpolations'? 

Trial  Examiner  Ruckel:     Well,  naturally,  yes. 

Mr.  Edises :     So  stipulated. 

Mr.  Rowell:     So  stipulated. 

Mr.  Heclit :     So  stipulated. 

Trial  Examiner  Ruckel:  And  subject  to  the  offi- 
cial record  anyway. 

Mr.  Edises:  Yes.  I  suggest  we  introduce  into 
the  record  the  official  direction  of  election  and  tally. 

Mr.  Royster:  Well,  I  wish  to  make  one  state- 
ment here  [436]  which,  of  course,  is  not  a  stipula- 
tion by  anybody.  Then  I  will  offer  the  decision 
and  direction  of  election.  The  statement  is  merely 
to  clear  up  the  record  on  this  particular  point,  that 
challenged  ballots  were  not  sufficient  in  number  to 
aifect  the  result  of  the  election,  but  that  the  elec- 
tion was  protested  by  the  AF  of  L,  and  that  there 
has  been  no  final  determination  of  the  objections 
filed. 

Mr.  Examiner,  I  offer  in  evidence  as  Board's  ex- 
hibit next  in  order  the  decision  and  direction  of 
election  in  Case  No.  20-R-1486. 

(Thereupon  the  document  above  referred  to 
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was  marked  Board's  Exhibit  No.  14  for  iden- 
tification.) 

Mr.  Pleclit:  May  we  go  off  the  record  for  a 
moment  ? 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     Is  there  any  objection 
to  Board's  14  being  received? 
Mr,  Rowell:     No,  no  objection. 
Mr.  Hecht:     No  objection. 

Mr.  Edises:  That  is  the  decision,  is  it.  Board's 
14  is  the  decision? 

Trial  Examiner  Ruckel:  Yes.  It  will  be  re- 
ceived. 

(Thereupon  the  document  heretofore  marked 
Board's  Exhibit  No.  14  for  identification  was 
received  in  evidence.)   [437] 

Mr.  Edises :  How  about  the  tally  ?  Have  you  got 
a  copy  of  the  tally  ? 

Mr.  Royster :  It  is  in  the  stipulation  or  rather — 
yes,  it  is  in  the  stipulation. 

Mr.  Hecht:     You  want  the  official  tally? 

Mr.  Edises:     Well,  I  guess  that  is  enough. 

Trial  Examiner  Ruckel:  Are  there  any  further 
questions  of  the  witness? 

Mr.  Royster :     No  further  questions  by  the  Board. 

Trial  Examiner  Ruckel:  Any  questions  by  the 
AF  of  L,  Mr.  Rowell? 

Mr.  Rowell :  Yes,  I  have  one  or  two.  I  am  little 
bit  confused  by  this  telegram  situation. 
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Q.  (By  Mr.  Rowell) :  Mr.  Railey,  showing  you 
Board's  Exhibit  6,  namely,  the  telegram  sent  by  the 
Emi)loyees  Welfare  Association,  can  you  tell  me 
when  that  telegram  first  came  to  your  attention? 

A.  It  first  came  to  my  attention  day  before  yes- 
terday, I  think,  when  we  were  looking  it  up. 

Q.  Well,  now,  when  Mr.  Edises  was  question- 
ing you  didn't  you  identify  this  as  a  true  copy  of 
a  telegram  that  you  had  received? 

A.  Not  a  true  copy,  but  the  wording  is  ap- 
proximately the  same. 

Q.  Well,  with  what  origmal  document  were  you 
comparing  it  [438]  in  your  memory? 

A.  With  our  file  copy  at  the  Berkeley  office 
which  we  found  in  the  files  over  there.  It  is  not 
a  true  copy  to  this  extent:  the  file  copy  that  we 
have  was  addressed  with  my  name  on  the  top,  it 
carried  four  names  at  the  bottom  instead  of  two. 

Q.  Now,  furthermore,  your  testimony  as  to  the 
issues  involved  in  this  trouble,  certainly  the  pres- 
ence of  the  AF  of  L  in  the  picture  cleared  up  your 
doubts  as  to  what  were  the  issues,  didn't  it? 

Mr.  Hecht:     I  object  to  that  question. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Rowell) :  The  conversation  be- 
tween this  committee  of  four  and  the  CIO  union 
officials,  in  substance  Mr.  Sherman's  position  was 
that  he  and  other  employees  were  dissatisfied  with 
the  conduct  and  action  of  the  CIO  union,  is  that 
right  % 
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Mr.  Hecht:  Well,  lie  stated  the  facts,  Mr.  Ro- 
well.  There  is  no  point  in  asking  for  his  conclu- 
sion now. 

Trial  Examiner  Ruckel:  Well,  counsel  has  the 
right  to  cross  examine.  The  witness  stated  I  think, 
or  said  that  the  CIO  was  reproached  for  not  hav- 
ing obtained  increases  in  w^ages  and  things  like 
that. 

Mr,  Rovv^ell:     That  was  only  preliminary. 

The  Witness:  As  far  as  the  negotiating  com- 
mittee was  [439]  concerned,  all  they  were  asking 
us  for  was  to  reinstate  these  five  people. 

Q.  (By  Mr.  Rowell)  :  I  know,  but  in  this  con- 
versation between  the  negotiating  committee  and 
the  CIO  Union  in  your  presence  I  believe  you  testi- 
fied that  among  other  thing  there  was  an  expres- 
sion of  dissatisfaction  by  Mr.  Sherman  as  to  the 
wage  standards  of  the  CIO  union  and  such  things 
as  that? 

Mr.  Edises:  Well,  I  will  submit  an  objection, 
that  the  testimony  speaks  for  itself  as  to  what  he 
said. 

Trial  Examiner  Ruckel:     This  is  preliminary. 

Mr.  Rowell:     This  is  preliminary,  that  is  all. 

Q.  (By  Mr.  Rowell) :  Is  that  in  substance  what 
Mr.  Sherman  said,  or  do  you  wish  to  put  it  in  your 
own  words'? 

A.  No,  I  wouldn't  say  that  he  made  the  flat 
statement  that  he —  in  the  way  you  put  it. 

Q.     Well,  put  in  your  own  words  then. 
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A.  Sometime  during  the  discussion  the  question 
of  advances,  increases  in  wages  came  up,  and  the 
CIO  people  exi)lained  to  Mr.  Sherman  that  they 
were  i)owerless  to  get  any  increases  mider  the  Sta- 
bilization Act  and  so  forth. 

Q.     Yes. 

A.  And  they  had  gotten  all  for  Colgate  em- 
ployees that  anyone  could  get. 

Q.  Well,  now,  that  conversation  came  up,  you 
say.    Now,  did  Mr.  Sherman  bring  it  up?  [440] 

A.  No,  I  think  the  CIO  people  brought  it  up 
in  their  defense  of  the  CIO  handling  of  the  Col- 
gate situation. 

Q.  Well,  now,  you  say  they  were  making  a  de- 
fense against  someting.  There  must  have  been  some 
sort  of  an  accusation  made.  What  I  am  trying  to 
get  at  is  that.  What  did  the  committee  of  four 
say  to  the  CIO  people? 

A.  Well,  frankly,  I  don't  recall  that  they  started 
the  discussion  in  that  at  all. 

Q.  You  mean  this  discussion  was  all  one-sided, 
just  the  CIO  people  talking? 

A.  No,  it  was  not  one-sided,  but  the  CIO's  argu- 
ment with  Mr.  Sherman  was  over  the  question  of 
reinstating  these  five  people,  and  reminding  him  of 
the  contract  and  his  knowledge  of  the  Union  consti- 
tution, and  what  the  CIO  stood  for,  and  what  they 
had  done  for  Colgate  employees.  Maybe  '' defense" 
is  a  bad  word,  but,  in  other  words,  that  was 

Q.     (Interposing) :     Now,  what  did  anybody  of 
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the  coiimiittee  say  to  the  CIO  people  as  to  what  the 

CIO  had  done  or  failed  to  do? 

A.  Oh,  I  don't  recall  that  they  said  anything 
that  was 

Q.  (Interposing)  :  You  seem  to  be  able  to  re- 
call half  of  the  conversation  and  only  one  side  of 
it?  A.     No,  I 

Mr.  Edises  (Interposing)  :  Now,  I  object  to  that 
kind  of  characterization.  [4il] 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Rowell:  I  am  just  asking  for  the  coopera- 
tion of  the  witness. 

Trial  Examiner  Ruckel:  Let's  find  out  if  there 
was  another  side  of  the  conversation. 

Q.  (By  Mr.  Rowell) :  What  charges  did  the 
CIO—  I  withdraw  that. 

Did  the  CIO  peojDle  say  that  Sherman  was  mis- 
leading the  employees'? 

A.  No.  Yv'hen  we  brought  these  people  in  there 
— you  asked  for  my  cooperation.  I  will  tell  you 
again  that  our  interest  in  the  thing  was  to  keep 
our  plant  running  and  to  see  if  we  could  get  them 
together  in  connection  with  the  suspension  of  these 
five  people  and  go  to  work.  And  the  CIO  then  at 
length  explained  their  entire  position,  their  consti- 
tution, and  so  forth,  to  Mr.  Sherman. 

Q.  I  realize  that,  Mr.  Railey,  but  you  have  told 
me  that  in  addition  the  CIO  defended  their  actions 
so  far  as  obtaining  wage  increases  for  the  employees 
and  matters  of  that  kind.     It  only  occurs  to  me 
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that  there  must  have  been  a  discussion  back  and 
forth  between  the  two  groups,  one  side  said,  *'No, 
you  didnt'  do  it,"  and  the  other  side  said,  ''Yes, 
you  did  do  it"? 

A.  I  can  appreciate  it  naturally  would  occur 
to  you  that  there  are  two  sides  to  it,  but  I  have 
no  recollection  in  [442]  mind  along  that  line. 

Q.  Well,  is  your  recollection  better  as  to  the 
matter  of  the  turmoil  in  the  plant  to  which  you 
objected?  You  mentioned  that  there  was  a  certain 
amount  of  turmoil  and  conversation  and  talking 
back  and  forth  between  the  employees  which  was 
causing  the  trouble. 

Can  you  elaborate  on  that?  Can  you  state  what 
the  nature  of  the  turmoil  was? 

A.  Well,  I  can  say  this :  that  our  stewards  dur- 
ing that  time  were  doing  no  work,  and  a  lot  of 
people  in  the  plant  were  not  doing  any  work.  The 
CIO  people  had  their  men  going  through  the  plant 
checking  on  who  was  apparently  in  good  standing 
or  who  was  not,  but  there  was  just  too  much  tur- 
moil in  the  factory  to  suit  us,  and  you  could  walk 
through  the  factory  and  see  groups  talking  here 
and  groups  talking  there  and  no  work  being  done. 

Q.  Did  you  hear  what  the  groups  were  talking 
about  ?  A.     No ;  no. 

Q.  Did  you  obtain  information  from  other  peo- 
ple in  the  company  as  to  what  they  were  talking 
about  ?  A.     No. 

Q.     What  you  saw,  however,  indicated  that  there 
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was  at  least  a  difference  of  opinion  amongst  cer- 
tain employees  as  to  a  union? 

Mr.  Hecht:  I  object  to  that  as  calling  for  the 
conclusion  [443]  of  the  witness. 

Trial  Examiner  Ruckel:  Objection  sustained. 
This  was  just  prior  to  the  election,  this  period  of 
turmoil  ? 

Mr.  Rowell:     No. 

The  Witness:  No,  it  was  not  just  prior  to  the 
election.  It  w^as  largely  in  the  day  before  they  dis- 
continued work,  before  noon  time;  largely  that 
morning. 

Q.  (By  Mr.  Rowell)  :  That  would  be  on  July 
30,1945?  A.     July  30. 

Q.  And  when  you  attended  this  meeting  at  the 
Finnish  Hall  (and  it  has  been  stipulated  that  it 
was  July  31,  1945),  while  you  were  present,  was 
there  any  action,  formal  of  otherwise,  taken  to  in- 
dicate to  you  the  employees'  support  of  the  case 
of  these  five  shop  stewards'?  Was  there  a  show  of 
hands,  for  example? 

A.     I  don't  know  anything 

Mr.  Edises  (Interposing)  :  Well,  now,  I  object 
to  that  as  immaterial.  What  is  the  significance  of 
whether  there  was  any  showing  of  support  or  not? 

Trial  Examiner  Ruckel:     Read  the  question. 
(The  question  referred  to  was  read  by  the 
reporter. ) 

Mr.  Edises:  Furthermore,  there  is  no  dispute 
that  the  meeting  was  called. 
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Trial  Examiner  Ruekel:     Objection  sustained. 

Mr.  Rowell:     No  further  questions.  [444] 

Trial  Examiner  Ruekel:  Mr.  Heelit,  do  you  have 
anything  further  ? 

Mr.  Hecht:     Yes,  Mr.  Examiner. 

Redirect  Examination 
By  Mr.  Hecht: 

Q.  Mr.  Railey,  what  is  manufactured  at  your 
IJlant  in  Berkeley? 

A.  Laundry  soap,  toilet  soap,  and  glycerin  are 
the  principle  products. 

Q.  You  were  manufacturing  glycerin  during  this 
period?  A.     Yes,  sir. 

Q.     And  that,  I  take  it,  is  a  war  implement"? 

A.     I  beg  your  pardon? 

Q.     Is  that  a  war  implement? 

A.     Very  much  so. 

Q.  Well,  do  you  remember  what  you  production 
was  at  the  time? 

A.  Well,  it  varied  for  months,  but  I  would  say 
we  produced  between  four  and  five  hundred  thou- 
sand pounds  a  month. 

Q.  Did  this  w^ork  stoppage  interfere  with  your 
production  of  glycerin?  A.     Bound  to. 

Q.     It  did  interfere  with  it?  A.     Yes. 

Mr.  Hecht:     I  think  that  is  all. 

Mr.  Rowell:  One  or  two  questions  come  to  my 
mind  on  that  [445]  score. 
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Recross  Examination 
By  Mr.  Rowell: 

.  Q.  You  say  when  a  request  was  made  of  you  by 
the  CIO  for  the  discharge  of  these  employees  you 
resisted  it?  A.     Yes. 

Q.  And  what  was  your  reason  for  resisting  that 
request  of  the  CIO  ?  I  believe  you  stated  it.  I  wish 
you  would  state  it  again. 

Mr.  Edises:  It  has  already  been  asked  and  an- 
swered.   I  object  to  it  on  that  ground. 

Trial  Examiner  Ruckel:  I  believe  he  said  he 
protested,  not  resisted. 

Q.  (By  Mr.  Rowell)  :  Now,  isn't  it  a  fact  that 
in  acceding  to  the  request  of  the  CIO  it  interfered 
with  your  production  in  the  plant  likewise'? 

Mr.  Hecht:     Objection. 

Trial  Examiner  Ruckel:  Objection  sustained. 
He  said  there  was  a  contract. 

Mr.  Rowell:  Well,  I  mean  it  is  certainly  just 
as  immaterial  for  Mr.  Hecht  to  bring  out  that  this 
work  stoppage  interfered  with  the  production,  and 
then  to  prevent  me  from  bringing  out  that  the  dis- 
charges of  these  old  competent  employees  likewise 
caused  an  interference  with  war  production,  and 
that  was  caused  by  the  CIO  union.  [446] 

Trial  Examiner  Ruckel :  There  was  no  objection 
to  Mr.  Hecht 's  question,  or  I  might  have  sustained 
the  objection  to  it. 

Mr.  Rowell:  That  is  the  reason  I  didn't  object 
to  it. 
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Mr.  Eclises :  Mr.  Rowell  wants  us  to  get  into  the 
chicken  and  the  egg  argument.  ILWU's  position 
is  there  is  no  provocation  for  engaging  in  strikes 
during  wartime. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Redirect  Examination 
By  Mr.  Edises : 

Q.  I  woukl  like  to  ask  Mr.  Railey  whether  dur- 
ing the  period  of  the  war  there  had  been  any  other 
strikes,  any  strikes  of  any  kind  at  your  pkint  prior 
to  this  episode? 

A.     No,  sir. 

Q.  Do  you  know  what  the  ILWU's  position  was 
on  strikes  during  wartime? 

Mr.  Royster:  Object.  What  difference  does  it 
make  whether  he  knew  or  not  ? 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Hecht:  Mr.  Examiner,  I  may  interpolate 
here  that  the  question  here  has  been  whether  or  not 
the  company  had  knowledge  of  the  reasons  why  these 
men  were  being  suspended.  I  maintain  that  if  Mr. 
Railey  knew 

Trial  Examiner  Ruckel:  (Interposing)  Yes,  I 
concede  possible  materiality  to  the  question.  I  change 
my  ruling.    He  may  answer  if  he  is  aware  of  it. 

What  was  your  question  again,  please? 

Mr.  Edises:  Would  you  mind  reading  the  ques- 
tion ? 

(The  question  referred  to  was  read  by  the 
reporter. ) 

A.     I  do. 


562  Colgate-PaJmolive-Peet  Co.  Vb. 

(Testimony  of  B.  W.  Railey.) 

Q.     (By  Mr.  Edises)  :     What  was  tliat  position? 

A.  There  should  be  no  work  stoppage,  no  strikes, 
no  lockouts. 

Q.  You  have  a  number  of  colored  employees  at 
your  plant,  do  you  not?  A.     Yes,  sir. 

Mr.  Rowell:     That  is  objected  to  as  immaterial. 

Trial  Examiner  Ruckel:     The  answer  may  stand. 

Q.  (By  Mr.  Edises) :  And  the  ILWU  has  sup- 
plied colored  workers  as  well  as  white  workers  to 
your  plant,  have  they  not?  A.     Yes,  sir. 

Mr.  Rowell:     Objected  to  as  immaterial. 

Trial  Examiner  Ruckel:     He  may  answer. 

Q.  (By  Mr.  Edises)  :  And,  to  your  knov;lcdc:e, 
has  there  ever  been  an^^  discrimination  by  the  ILWU 
•colored  workers? 

A.     None  whatever  at  our  plant. 

Q.  After  this  difficulty  started,  did  you  hear 
from  any  source  that  the  issue  of  discrimination,  of 
racial  discrimination,  was  present,  was  in  the 
picture  ? 

Mr.  Rowell:  That  is  objected  to  on  the  grounds 
it  is  [448]  hearsay. 

Trial  Examiner  Ruckel:     He  may  answer. 

A.  All  that  I  knew  is  what  I  read  in  the  news- 
papers. 

Q.  (By  Mr.  Edises) :  Did  you  read  of  such  a 
charge  in  the  newspapers?  A.     Yes,  sir. 

Mr.  Rowell:  Mr.  Examiner,  this  is  really  far- 
fetched. 

Trial  Examiner  Ruckel:     What  is  the  objection? 
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Mr.  Rowell:  He  read  it  in  the  newspapers,  and 
they  are  offering  that  as  testimony. 

Mr.  Hecht:  On  direct  he  testified  that  he  read 
about  the  controversy  at  the  plant  in  the  news- 
papers, and  it  was  one  of  the  statements  made  in 
the  newspapers. 

Trial  Examiner  Ruckel :  We  want  to  know  what 
was  in  his  mind.  There  may  have  been  none  such, 
so  far  as  the  fact  of  the  matter  is  concerned,  but 
if  he  believed  it,  why,  that  would  be  the  material 
thing. 

Q.  (By  Mr.  Edises) :  Were  you  aware,  Mr» 
Railey,  that  there  had  been  charges  tiled  against 
or  rather,  made  against  the  stewards  at  the  plant 
that  they  were  inadequately  fulfilling  their  duties 
as  stewards'? 

A.  I  did  not  know  what  the  charges  were  against 
the  stewards. 

Q.     You  did  not  know  what  the  charges  were? 

A.     No.  [449] 

Q.  Did  you  know  that  there  were  some  such 
charges'?  A.     No,  sir. 

Mr.  Edises:     That  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions '? 

Mr.   Royster:     No   questions. 

Mr.   Rowell:     No   questions. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

We  will  recess  for  ten  minutes. 
(A  short  recess  was  taken.) 
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Trial  Examiner  Ruckel:     Call  the  next  witness. 
Mr.  Royster:     Thomas  Azevedo. 

THOMAS  AZEVEDO 

called  as  a  v^^itness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster : 

Q.  Will  you  state  your  name  and  address,  Mr. 
Azevedo  ? 

A.  Thomas  Azevedo,  1326  88th  Avenue,  Oak- 
land. 

Mr.  Hecht:  Mr.  Royster,  before  we  go  farther, 
would  this  witness  be  one  subject  to  that  stipula- 
tion that  went  in  this  morning'? 

Mr.   Royster:     Yes,  sir. 

Q.  (By  Mr.  Royster) :  Did  you  come  to  the 
Respondent's  [450]  plant  on  August  31? 

A.     Yes,  I  did. 

Q.  Will  you  tell  me  what  happened  when  you 
approached  the  plant? 

A.  Well,  when  I  came  to  the  gateway  there  was 
about  12  of  the  union  men  there,  and  three  stand- 
ing in  front  of  the  radiator  of  the  car,  and  two  on 
each  side,  on  the  running  board,  and  Gleichman,  he 
handed  me  a  letter  and  said,  "Here  is  this  letter," 
and  said,  "Take  it  back  to  your  union,  see  if  they 
can  put  you  back  to  work,  you  are  so  crazy  about 
them. ' ' 

Q.     Did  you  enter  the  plant 

Mr.  Hecht:     I  make  the  formal  motion  I  have 
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been  making,  Mr.  Examiner.  May  that  testimony 
be  stricken  on  the  ground  it  is  not  binding  on  the 
Respondent,  no  executive  or  supervisory  employee 
of  respondent's  being  present,  and  not  occurring 
in  respondent's  plant. 

Trial  Examiner  Ruckel :  You  may  have  a  stand- 
ing objection  to  the  entire  line  of  testimony. 

Mr.  Hecht:  Very  well.  Is  that  agreed  and 
stipulated  to,  gentlemen? 

Mr.  Royster:     Well,  no. 

Mr.  Rowcll:     No. 

Trial  Examiner  Ruckel :  You  may  have  a  stand- 
ing objection  and  exception  and  the  objection  is 
overruled.   [451] 

Mr.  Hecht:     All  right. 

Q.  (By  Mr.  Royster)  :  Now,  did  you  enter  the 
plant  ? 

A.  I  couldn't,  the  gate  was  locked.  It  wasn't 
locked,  but  Mr.  Carter  was  holding  the  gate  closed. 

Q.     Mr.   Carter?  A.     Mr.   Carter. 

Q.     Is  that  Mr.  Cecil  Carter? 

A.     Cecil  Carter,  that  is  right. 

Q.     Assistant  superintendent? 

A.     That  is  right. 

Q.  Since  August  31  have  you  worked  for  the 
company?  A.     No,  sir. 

Q.  Did  you  go  to  the  respondent's  plant  on  Sep- 
tember 4,  1945  ?  A.     That  is  right. 

Q.     And  did  you  speak  to  anyone  there? 

A.  Well,  I  went  in  there  to  pay  my  hospitaliza- 
tion. 
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Q.  And  did  you  have  a  conversation  with  any- 
one? 

A.  Well,  Mr.  Wood  came  ont  to  the  gate  when 
I  was  coming  home. 

Q.  And  did  you  have  a  conversation  w4th  Mr. 
Wood? 

A.  Yes,  I  did.  As  I  walked  out  of  the  gate  he 
asked  me,  "Did  you  get  everything  you  wanted?" 
I  said,  "No,  I  got  what  I  wanted  except  my  job." 

He  said,  "Well,  why  don't  you  go  up  to  the  union 
hall  [452]  and  straighten  yourself  out?",  and  I 
said,  "Well,  I  wouldn't  have  a  chance  if  I  did  go 
up  there.  I  was  guilty  before  I  was  proved  guilty." 
He  said,  "No,  you  go  up  there  and  ask  for  a  trial, 
and  I  will  come  up  there  and  see  that  you  get  a  fair 
trial.  If  you  would  have  kept  your  mouth  shut  in 
the  first  place  you  wouldn't  be  in  the  mess  that  you 
are  in  now." 

Mr.  Royster:     That  is  all. 

Trial  Examiner  Ruckel:     Any  further  questions? 

Mr.  Hecht:  Just  a  moment,  if  you  don't  mind, 
Mr.  Examiner.  Mr.  Wood  can't  hear  very  well, 
and  could  w^e  have  the  testimony  referring  to  Mr. 
Wood  read  back  by  the  reporter? 

Trial  Examiner  Ruckel:  Will  you  read  it  back 
please,  the  last  bit  applying  to  Mr.  Wood? 

(The  testimony  referred  to  was  read  by  the 
reporter. ) 

Trial  Examiner  Ruckel:  Any  further  questions 
for  the  A  F  of  L? 

Mr.  Rowell:     No,  no  questions. 
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Trial  Examiner  Ruckel :     Cross  examine. 
Mr.  Heclit:     I  have  no  questions. 
Mr.  Edises:     No  questions. 
Mr.  Royster:     You  are  excused,  Mr.  Azevedo. 
(Witness  excused.) 

Mr.  Royster:     We  will  call  Vincent  Barboni. 

VINCENT  BARBONI 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor    [453]    Relations    Board,    being    first    duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster : 

Q.     State  your  name  and  address,  please. 

A.     Vincent  Barboni,  1625  Fran-cisco  Street. 

Mr.  Hecht:  Mr.  Examiner,  may  we  ask  that  the 
witnesses  speak  up? 

Trial  Examiner  Ruckel:  You  will  keep  your 
voice  up  as  loud  as  possible. 

The  Witness:     Yes. 

Q.  (By  Mr.  Royster)  :     Were  in  Mr.  Railey's 

office  on  September  1,  1945,  Mr.  Barboni? 

A.  Yes,  I  was. 

Q.  Will  you  tell  us  what  took  place  there? 

A.  Well,  Mr.  Railey  and  Mr.  Wood  read  that 
paper  off  with  all  the  names. 

Q.  Telling    you    of    your    suspension? 

A.  Yes,  sir. 
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Q.  And  was  there  a  further  conversation  that 
YOU  heard? 

A.     Well,  there  was  quite  a  bit  of  talk. 

Q.     And  what  was  the  talk? 

A.  Well,  it  was  about  these  people  being  sus- 
23 ended,  and  why  they  were  suspended. 

Q.     Well,  what  was  said  that  you  now  recall? 

A.  Well,  there  was  some  talk  about  if  we  didn't 
wear  union  [454]  buttons  we  wouldn't  be  where 
we  vrere  then. 

Q.  Well,  ^Yas  it  one  of  the  group  of  employees 
who  said  that?  A.     No,  it  was  Mr.  Eailey. 

Q.    Mr.    Eailey?  A.     Yes. 

Q.  Said  that  if  you  hadn't  worn  union  buttons 
you  wouldn't  be  where  you  are  now?  A.     Yes. 

Mr.  Royster:     That  is  all. 

Cross  Examination 
By  Mr.  Hecht: 

Q.     Mr.  Barboni,  do  you  know  Mr.  Bailey? 

A.     Yes,  I  do. 

Q.    Did  you  see  him  here  today?  A.     Yes. 

Q.    What  was  he  doing  here? 

A.     Well,  he  testified. 

Q.     And  you  are  sure  he  said  that? 

A.    Yes. 

Q.     There  is  no  doubt  in  your  mind  about  it? 

A.     No. 

Q.     What  else  do  j^ou  remember  was  said? 

A.  Well,  I  don't  know;  Mr.  Wood  talked;  Mr. 
Altman  talked. 
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Q.  And  what  makes  it  stand  out  in  your  mind 
that  Mr.  Eailey  said  that  if  you  hadn't  worn  union 
buttons  you  [455]  wouldn't  be  in  the  trouble  you 
are  in? 

A.  Well,  it  is  just  something,  one  of  the  things 
I  rememl^er. 

Q.  He  didn't  say  that  if  you  hadn't  distributed 
you  wouldn't  be  in  the  trouble  you  are  in? 

A.     No,  I  don't  remember  that. 

Q.  He  didn't  say  that  if  you  had  kept  your 
mouth  shut  you  wouldn't  be  in  the  trouble  3^ou 
are  in? 

A.  Well,  I  have  heard  that,  but  I  couldn't  say 
just  who  said  it. 

Q.  You  say  you  heard  that  but  3^ou  don't  know 
w^io  said  it?  A.    Yes. 

Mr.  Hecht:  I  have  no  further  questions  of  the 
witness. 

Q.  (By  Mr.  Edises) :  When  did  you  join  the 
A  F  of  L,  Mr.  Barboni? 

A.     Oh,  it  was  right  about  the  beginning. 

Q.  Roughly  when,  do  you  know?  Can  you  fix  it 
with  relation  to  some  event? 

A.  Well,  it  was  about  a  week  or  so  before  the 
walkout;  a  week  or  so  before  the  walkout. 

Q.    A  week  or  so  before  the  walkout? 

A.  Well,  a  continuous  meeting,  or  whatever  you 
want  to  call  it. 

Q.     You  are  quite  sure  of  that? 

A.  Well,  no,  but  then  the  record  would  show  it, 
the  book.  [456] 
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Q.  Well,  you  testified  to  that  just  a  moment  ago, 
didn't  you?  A.     To  what? 

Q.  That  you  joined  the  A  F  of  L  a  week  or  two 
before  the  lockout? 

A.  Well,  I  think  I  was  one  of  the  first  ones  to 
join  the  A  F  of  L. 

Q.  Well,  now,  just  answer  my  question.  Didn't 
you  testify  that  you  joined  the  A  F  of  L  a  week  or 
two  before  the  lockout?  A.     Yes. 

Q.     Before  the  walkout? 

A.     Before  the  walkout. 

Q.  Now,  that  might  be  a  little  bit  inaccurate  one 
w^ay  or  the  other?  A.     Yes. 

Q.     It  might  be  a  day  or  two  off,  is  that  right? 

A.    Yes. 

Q.  And  are  you  just  as  sure  of  that  testimony 
as  you  are  of  the  testimony  about  Mr.  Eailey? 

Mr.  Rowell:     That  is  objected  to. 

Mr.  Edises:  That  is  a  perfectly  legitimate  ques- 
tion, Mr.  Examiner.  This  is  cross  examination.  I 
want  to  test  the  ^^^tness'  credibility.  I  have  a 
right  to. 

Trial  Examiner  Ruckel:  I  don't  think  it  is 
proper  to  compare  and  weigh  one  answer  against 
some  other  answer.  [457]  Objection  sustained. 

Q.  (By  Mr.  Edises)  :  What  would  you  say,  Mr. 
Barboni — what  would  your  answer  be  if  the  fact 
were  that  the  A  F  of  L  didn't  even  come  into  the 
picture  until  after  the  walkout  ?  Would  that  change 
your  answer  in  any  way? 

A.    Well,  I  don't  know  just  what  you  mean. 
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Mr.  Heclit:  Mr.  Examiner,  may  we  go  off  the 
record '? 

Trial  Examiner  Ru-ckel:     Off  the  record. 
(Remarks  outside  the   record.) 

Mr.  Edises:     No  further  questions. 

Mr.  Royster,  the  stipulation  this  morning  applies 
to  this  witness  too? 

Mr.  Royster:     Yes. 

Trial  Examiner  Ruckel :  Well,  Mr.  Railey  made 
mention  of  your  button.  Did  he  say  what  kind  of 
a  button? 

The  Witness :     No,  but  I  took  it  for  A  F  of  L. 

Trial  Examiner  Ruckel:  He  didn't  say  "A 
F  of  L?" 

The  Witness:     No. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 
(No  response.)     That  is  all. 
(Witness  excused.) 

Mr.  Edises:  Mr.  Royster,  could  we  have  a  stip- 
ulation as  to  the  time  that  the  previous  witness 
joined  the  A  F  of  L? 

Mr.  Royster:     Barboni? 

Mr.  Edises:     Mr.  Azevedo.  [458] 

Mr.  Royster :  Oh.  August  3,  he  told  me  he  signed 
an  A  F  of  L  card. 

Mr.  Edises:     Will  that  be  stipulated? 

Mr.  Royster:     That  is  agreeable  to  the  Board. 

Mr.  Edises:     So  stipulated. 

Mr.  Hecht:     So  stipulated. 

Mr.  Royster:     Ann  Cerrato. 
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ANN  CEREATO 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.     Will  you  state  your  name  and  address,  please  ? 

A.  Ann  Cerrato,  1028  62nd  Street,  Oakland, 
California. 

Mr.  Hecht:  May  we  have  the  same  instruction 
to  this  witness,  please? 

Trial  Examiner  Ruckel:  Keep  your  voice  up, 
please. 

Q.  (By  Mr.  Royster) :  Were  you  in  Mr. 
Railey's  office  on  September  1,  1945? 

A.     I  was. 

Q.     What  took  place  there? 

A.  Well,  w^e  went  in  there,  and  the  letter  was 
read  to  us  that  we  were  all — we  were  dismissed  by 
the  company  because  we  were  in  bad  standing  with 
the  union.  And  then  there  was  [459]  some  talk 
about  it  and  some  questions  brought  up  by  Kay 
Norris  and  Terry  Anderson  and  some  of  the  other 
workers  in  there,  but  I  didn't  ask  any  questions 
myself. 

Q.  Well,  did  you  hear  any  of  the  questions  and 
were  there  any  answers  to  the  questions? 

A.     Yes.    I  heard  one  question  when  Kay  Norris 
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said  whether  the  reason  we  were  being  laid  off  was 

because  we  wore  the  A  F  of  L  buttons. 

Q.     And  was  there  any  answer  to  that  remark? 

A.  Well,  I  don't  recall  that  there  was,  but  ac- 
cording to— about  the  union,  Mr.  Railey  did  make 
the  statement  that  they  didn't  want  the  union  in 
there  in  the  first  place,  and  we  had  it,  we  got  it  in 
there,  so  we  had  to  take  the  consequences. 

Q.  No\\-,  did  Mr.  Wood  have  anything  to  say  at 
this  meeting? 

A.  AYell,  Mr.  Altman  and  Mr.  Railey  did  almost 
all  the  talking  for  the  company. 

Q.  What  did  Mr.  Wood  say,  and  speak  up  loudly 
so  we  can  hear  you? 

A.  I  can't  remember,  can't  recall  exactly  what 
Mr.  Wood  did  say. 

Mr.  Royster:     That  is  all. 

Q.  (By  Mr.  Rowell) :  Were  you  there  when 
the  union  was  originally  organized  at  the  plant? 

A.     You  mean  the  ILWU?  [460] 

Q.     Yes. 

A.  We  were  transferred  over  from  Local  96  to 
the  Warehouse  Union  on  July  1,  1941. 

Q.  Did  you  have  any  information  as  to  the  com- 
pany's attitude  toward  union  organization  at  that 
time  ? 

Mr.  Edises:     Just  a  moment.     I  object  to  that. 

Trial   Examiner   Ruckel:     Objection   sustained. 

Mr.  Rowell:  Weil,  now— well,  all  right,  I  won't 
press  it. 

No  further  questions. 
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Mr.  Heclit:  I  have  just  one  question,  Miss 
Cerrato. 

Cross  Examination 
By  Mr.  Heclit: 

Q.     There  were  about  18  of  you  in  this  room? 

A.     There  was. 

Q.  And  since  the  time  this  incident  occurred, 
have  you  had  occasion  to  discuss  with  the  other  18 
just  what  happened  there? 

A.     If  I  talked  about  it  to  anyone? 

Q.  Yes.  I  mean  whether  you  conferred  with 
Mrs.  Norris  or  with  Mr.  Hellbaum  or  with  any  of 
the  other  people  who  were  present  there  on  Sep- 
tember 1?     Have  you  talked  it  over  with  them? 

A.  Well,  we  all  talked  about  it  after  we  got  out 
of  his  office  because  we  all  went  to  the  same  place. 

Q.  Sure,  and  have  you  since  that  time  talked 
about  it  again? 

A.     Well,  off  and  on  everybody  has. 

Q.     And  you  attended  that  trial  on  September  17  ? 

A.     I  certainly  did. 

Q.  And  it  could  be  quite  possible  that  you  didn't 
hear  some  things  that  the  other  people  thought  they 
heard?    That  could  be  possible,  couldn't  it? 

A.     About  what  do  you  mean,  at  the  trial? 

Q.  That  is,  certain  things  were  heard  by  the 
others  that  you  didn't  hear? 

A.     Well,  I  heard  Mr.  Eailey  say  that 

Q.  (Interposing)  I  am  not  asking  you  that 
question.     Please  stick  to  my  question,  if  you  will. 
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In  other  words,  it  is  quite  possible  (there  were 
18  of  YOU  tliere)  that  you  did  not  hear  what  the 
other  17,  or  the  other  16,  or  tlie  other  15,  or  the 
other  5  might  have  heard'?  Some  things  might  have 
escaped  you  ?  A.     Some  of  them  probably  did. 

Q.  You  might  have  l)een  told  some  of  the  things 
that  escaped  you;  that  is  true? 

A.     I  am  repeating  what  I  heard  myself. 

Mr.  Hecht:  Answer  my  question.  Will  you 
read  my  question? 

(The  question  referred  to  was  read  by  the 
reporter.)  [1:62] 

Q.  (By  ^Ir.  Hecht)  :  I  am  asking  you  whether 
you  were  told  some  of  the  things  that  you  yourself 
didn't  hear?  A.     I  was. 

Mr.  Hecht:     That  is  all. 

Q.  (By  Mr.  Edises) :  Miss  Cerrato,  are  you  a 
member  of  the  A  F  of  L  Chemical  Workers  Union? 

A.     I  am. 

Q.     When  did  you  join  that  union? 

A.     August  3,  1945. 

Mr.  Edises:     That  is  all. 

Mr.  Royster:     Thank  you. 
(Witness  excused.) 

Mr.  Royster:     Felix  Stanley  Denkowski. 


FELIX  STANLEY  DENKOWSKI 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Royster: 

Q.     State  your  name  and  address,  please. 

A.     Felix  Stanley  Denkowski. 

Q.  Were  you  in  Mr.  Railey's  office  on  Septem- 
ber 1,  1945?  A.     Yes,  sir. 

Q.     Will  you  tell  us  what  took  place  there? 

A.  Well,  it  was  quite  a  time  before  we  went  into 
Mr.  Railej^'s  office.  There  was  supposed  to  be  19 
members,  but  [463]  the  one  was  a  misspelled  name, 
he  was  not  there. 

Mr.  Hecht:  May  we  ask  how  the  witness  knows 
one  vs^as  a  misspelled  name? 

Mr.  R oyster:     Oh,  it  is  common 

Mr.  Hecht:     (Interposing)     Because  I  was 


Trial  Examiner  Ruckel  (Interposing) :  Just 
a  moment. 

Mr.  Royster :  It  developed,  I  understand,  in  this 
meeting,  Mr.  Hecht. 

There  was  a  name  on  this  letter  requesting  sus- 
pension of  a  fellow  named  Richards  and  it  should 
have  been  Richmond. 

Mr.  Hecht:     All  right. 

Trial  Examiner  Ruckel :  Go  ahead  and  tell  us 
what  happened  then. 

The  Witness:  So  we  waited,  and  finally  we  go 
to  Mr.  Railey's  office,  and  we  wait  some  more,  for 
about  15  minutes. 

Trial  Examiner  Ruckel:  Don't  tell  us  what 
didn't  happen.     Just  tell  us  what  happened. 

The  Witness:     And  then  discussions — everybody 
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started  asking  questions,  three  or  four  people  at  a 

time. 

Q.  (By  Mr.  Royster) :  Well,  now,  what  did 
Mr.  Railey  say,  if  he  said  anything? 

A.  Everybody  was  asking  Mr.  Eailey  different 
questions,  and  why  we  were  suspended,  and  Mr. 
Railey  said,  "Well,  I  am  neutral."  He  says,  "I 
am  neither — the  union  put  their  charges  against 
you,"  and,  he  said,  "you  brought  it  on  [464]  your- 
selves," and  "I  didn't  want  this  trouble  of  a  union 
in  the  first  place,  so  you  people  brought  it  on  your- 
selves," so  that  is  all  that  Railey  said. 

Q.     Now,  did  Mr.  Wood  say  anything? 

A.  There  w^as  quite  a  few  people  asking  Mr. 
AVood  at  the  same  time — I  believe  Mr.  Wood  said 
that  if  we  didn't  wear  the  A  F  of  L  buttons  and 
didn't  talk  too  much,  why,  we  wouldn't  get  in  this 
trouble  in  the  first  place. 

Mr.  Hecht:  I  suggest  there  is  a  conflict  between 
your  witnesses,  Mr.  Royster. 

Mr.  Royster :     If  so,  why,  the  record  will  show  it. 

Trial  Examiner  Ruckel:  Don't  comment  on  the 
testimony. 

Mr.  Hecht:     I  have  no  questions. 

Cross  Examination 
By  Mr.  Edises : 

Q.  Are  you  a  member  of  the  A  F  of  L  Chemical 
Workers  Union,  Mr.  Denkowski? 

A.    Yes,  now. 

Q.     When  did  you  join  the  organization? 
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A.     Well,  I  joined  after  we  had  a  meeting. 

Q.  I  was  not  present  at  the  meeting  so  I  don't 
know  when  that  would  be. 

A.  Well,  I  don't  just  exactly  remember  when 
because  when  we  had  a  meeting  the  meeting  was 
continued,  and  I  joined  that  after  we  had  a  meet- 
ing, in  that  time.     I  don't  know  just  exactly  when. 

Q.  Do  you  know  whether  it  was  around 
August  Srd? 

A.     It  is  something  there,  or  afterwards. 

Mr.  Edises:     Mr.  Royster 

Mr.  Royster:     Yes. 

Mr.  Edises :  Do  .you  have  a  copy  of  the  constitu- 
tion of  the  A  F  of  L  Chemical  Workers  Union  ? 

Mr.  Royster:     I  haven't. 

Mr.  Edises:  Would  it  be  possible  for  either  of 
you  gentlemen  to  produce  a  copy  of  the  constitu- 
tion of  the  A  F  of  L  Chemical  Workers  Union'? 

Mr.  Rowell:  I  think  I  can  find  one.  I  don't 
know  the  materiality  of  it. 

Has  anyone  got  an  extra  one  around  here? 

Trial  Examiner  Ruckel:  Do  you  want  it  for  this 
witness  ? 

Mr.  Edises:     Yes. 

Mr.  Rowell :  Has  anyone  got  one  in  their  pocket, 
the  constitution  and  by-laws  of  the  International 
Chemical  Workers  Union? 

Mrs.  Norris:     No,  I  haven't. 

Mr.  Rowell:  I  am  sorry.  I  don't  have  a  copy 
here  with  me.  I  can  furnish  one  by  tomorrow,  cer- 
tainly, but  I  don't  have  one  here. 
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Mr.  Edises:  Well,  that  will  be  satisfactory.  To- 
morrow morning? 

Mr.  Rowell:     Yes.  [466] 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Edises:  I  don't  think  it  will  be  necessary 
to  recall  the  witness.  I  think  we  can  probably 
agree  to  the  matter  that  I  had  in  mind. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Edises:     That  is  all. 

Mr.  Royster:     That  is  all. 
(Witness  excused.) 

Mr.  Hecht:  May  we  go  off  the  record  here  for 
a  moment? 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Are  there  an^^  other  witnesses'? 

Mr.  Royster:  I  have  to  check  through  here  and 
see  that  they  are  on  different  points,  Mr.  Examiner. 

Trial  Examiner  Ruckel:  We  will  recess  for  five 
minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel:     On  the  record. 
Mr.  Rovster:     Nick  Tate. 


NICK  TATE 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Royster : 

Q.  Will  you  state  your  name  and  address  [467] 
please  ? 

A.     Nick  Tate,  1451  Blake  Street,  Berkeley. 

Q.  When  was  the  last  day  you  worked  for  re- 
spondent, Mr.  Tate? 

A.  I  think  it  was  around  August  —  about 
August  26. 

Q,  Were  you  told  on  August  26  (or  whatever 
the  date  was)  that  that  was  your  last  da}"  at  work? 

A,  No.  This  day  was  on  a  Thursday,  and  I  told 
the  boss  I  wanted  to  take  off  Friday  and  Saturday, 
and  he  told  me  I  could.  And  I  got  a  letter  from 
the  union  that  I  was  suspended. 

Q.     When  did  you  get  the  letter? 

A.     August  31. 

Q.  And  since  that  time  you  have  not  been  back 
to  work?  A.     No,  sir. 

Q.  Now,  before  you  took  the  days  off,  did  you 
have  a  conversation  with  Ed  Bopp  and  Hack 
Gleichman  ? 

A.  Well,  I  was  back  there  working  and  they 
would  come  around  and  wanted  to  examine  books. 

Q.  Now,  can  you  tell  us  when  this  was  with  re- 
spect to  the  time  you  last  worked? 

A.  I  should  say  about  a  week  before  I  got 
knocked  off  the  job. 

Q.     All  right.    Now,  what  was  the  conversation? 

A.  Well,  Ed  told  me  that  he  wanted  to  check 
my  book,  and  I  went  in  there  and  got  my  book,  and 
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I  was  just  standing  there  and  he  said — he  looked 

over  to  me  and  told — I  don't  know  [468]  if  he  was 

talking  to  Hack,  or  the  whole  crowd,  he  said, ' '  Check 

in  Nick  Tate's  book,  he  was  one  of  the  A  F  of  L 

organizers." 

Q.  Now,  who  was  ]3resent  when  this  statement 
was  made  by  Mr.  Bopp? 

A.  Well,  there  was  quite  a  few  boys  around  there 
that  works,  and  Cecil  Carter;  Cecil  Carter  and  Ed 
Bopp  and  Hack  Gleichman. 

Q.  Cecil  Carter.  Is  he  the  assistant  superin- 
tendent ?  A.     Supervisor. 

Mr.  Eoyster:     Supervisor.     That  is  all. 

Cross  Examination 
ByMr.  Hecht: 

Q.  Do  you  know  whether  Mr.  Carter  heard  this 
conversation  ? 

A.     He  was  standing  right  there. 

Q.  What  do  you  mean  by  "standing  right 
there"? 

A.     Eight  in  the  room  where  we  was  at. 

Q.     How  large  a  room  is  it? 

A.     I  didn't  get  the  question. 

Q.     How  large  a  room  is  it? 

A.  Oh,  about  this  big  (indicating),  a  little  space 
right  there,  that  big  (indicating). 

Q.     Did  you  say  anything 

Trial  Examiner  Ruckel:  (Interposing)  That 
doesn't  tell  the  record  anything.  How  big  is  it? 
20  feet  by  30  feet?  [469] 
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The  Witness :     Abont  something  like  that. 

Q.  (By  Mr.  Hecht)  :  They  were  speaking  in 
loud  voices,  I  take  it? 

A.     He  spoke  pretty  loud;  he  could  hear  it. 

Q.     You  were  sure  he  could  hear  it  ? 

A.     Yes. 

Q.     Did  you  say  anything  to  Mr.  Carter? 

A.     I  didn't  say  a  word  to  him. 

Q.     Did  Mr.  Carter  say  anything  to  you? 

A.     Not  a  word. 

Q.  Did  Mr.  Carter  say  anything  to  Mr,  Gleich- 
man  ?  A.     Not  that  I  know  of. 

Q.     Did  he  say  anything  to  Mr,  Bopp? 

A.     Not  that  I  know  of. 

Q.     What  was  the  date  of  this  thing? 

A.  I  would  say  about  a  week  before  I  got  sus- 
pended. 

Q.     That  would  be  a  week  prior  to  September 

A.     August,  August. 

Q.  A  week  prior  to  September  1  ?  And  you  left 
on  August  26?  Would  you  say  it  was  August  26 
it  happened,  on  a  Thursday  ? 

A.  No,  I  couldn't.  He  didn't  check  my  book 
then. 

Q.  You  stated  it  happened  a  week  before  you 
got  your  letter  of  suspension.  You  had  your  let- 
ter of  suspension  September  1,  didn't  you? 

Mr.  Rowell:     He  testified  August  31  he  got 

Mr.  Hecht  (Interposing)  :     All  right. 
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Q.  (By  Mr.  Hecht) :  This  happened  a  week  be- 
fore you  got  your  letter  of  suspension,  which  was 
August  31,  so  could  it  have  been  August  26*? 

A.  I  got  suspended  August  30.  I  got  the  let- 
ter  

Q,     (Interposing):     On   the   31st ? 

A.     On  the  31st. 

Q.  All  right.  Now,  you  say  this  conversation 
took  place 

A.  (Interi)osing) :  The  third  week  of  August, 
around  the  middle,  the  third  week  of  August,  I 
would  say. 

Q.  The  third  week  of  August.  Well,  the  third 
week  of  August  was  the  week  of  the  20th.  Is  that 
when  it  occurred,  some  time  between  the  20th  and 
the  26th'? 

A.  Well,  I  couldn't  tell  you  the  exact  date,  when 
he  was  checking  the  books  around  there. 

Q.  What  was  it  again  he  said  you  were?  An 
A.  F.  of  L.  organizer  *? 

A.     He  said  I  was  an  A.  F.  of  L.  organizer. 

Q.     Were  you?  A.     Sure  I  was. 

Q.  (By  Mr.  Edises)  :  Mr.  Tate,  may  I  be  so 
bold  as  to  ask  you :  Are  you  a  member  of  the  A.  F. 
of  L.  at  the  present  time?  A.     Yes,  sir. 

Q.     When  did  you  join  the  A.  F.  of  L.? 

A.     August  30. 

Q.     August  30?  [471]  A.     Yes,  sir. 

Q.     1945?  A.     Yes,  sir. 

Q.     And  during  the  third  week  of  August  you 
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have  testified  that  you  were  an  organizer  for  the 

A.  F.  of  L.? 

A.    Well,  I  was  talking  about  the  A.  F.  of  L. 

Q.     What  were  you  doing  for  the  A.  F.  of  L.  ? 

A.  Well,  I  don't  know  if  you  want  to  call  it  or- 
ganizer or  not,  but  I  was  just  discussing  the  things, 
what  the  CIO  had  done  to  the  shop  stewards. 

Q.  Were  you  signing  people  up  in  the  A.  F. 
of  L.?  A.     No,  sir. 

Q.     When  did  you  get  your  A.  F.  of  L.  book? 

A.  I  didn't  get  an  A.  F.  of  L.  book  yet.  I  got 
receipts.    I  didn't  get  it. 

Q.  When  did  you  start  paying  dues  to  the  A.  F. 
of  L.  ?  A.     August  30. 

Q.  August  30.  Just  how  did  you  join,  what  did 
you  do? 

A.  I  signed  one  of  them  application  blanks  that 
they 

Q.     Who  gave  you  the  application  blank  to  sign? 

A.     I  can't  recall. 

Mr.  Royster:  I  wonder  if  that  is  material,  Mr. 
Examiner.  I  will  object  to  it  on  the  ground  it  is  not. 

Mr.  Edises:  Well,  there  is  a  charge  here  that 
this  man  was  discharged  on  account  of  his  member- 
ship in  the  A.  F.  of  L.  [472]  and  activities  in  the 
A.  F.  of  L.  Now,  what  could  possibly  be  more  ma- 
terial to  the  issues  of  this  case? 

Trial  Examiner  Ruckel:  Let's  find  out  when 
he  joined,  if  possible. 

Q.  (By  Mr.  Edises)  :  Now,  who  gave  you  this 
card  to  sign?  A.     I  can't  recall. 
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Q.     Where  was  it  handed  to  you  ? 

A.     How  is  that? 

Q.  Where  was  it  handed  to  you?  Where  did 
you  sign  \i%    Whereabouts  were  you? 

A.     At  that  meeting  we  had  there  August  30. 

Q.     At  what  meeting  was  this? 

A.     August  30. 

Q,     Where  was  the  meeting  held? 

A.     At  Finnish  Brotherhood  HalL 

Q.  Are  you  sure  you  are  not  referring  to  July 
30?  A.     Oh,  yes,  that  is  it,  July  30. 

Q.  Oh,  I  see.  Now,  you  joined  the  A.  F.  of  L., 
you  say,  on  July  30  at  this  meeting  where  the  reso- 
lution was  passed  that  "Unless  the  Stewards  go 
back  to  work,  nobody  goes  to  work";  is  that  right? 

A.     Yes,  sir. 

Mr.  Rowell:     If  lie  can  remember. 

Mr.  Edises:  Now,  just  a  minute,  Mr.  Rowell; 
just  a  miiuite !  This  is  a  very  positive  witness.  One 
of  the  most  [473]  positive  witnesses  we  have  had 
so  far. 

Q.  (By  Mr.  Edises)  :  You  are  very  clear  on 
that  recollection,  are  you? 

A.     Well,  it  is  about — state  that  question  again. 
Mr.  Edises:     I  will  ask  the  reporter  to  read  it. 
(The  question  referred  to  was  read  by  the 
reporter.) 

Q.  (By  Mr.  Edises)  :  In  other  words,  I  just 
want  you  to  be  sure  you  know  what  you  are  talking 
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about.    Do  you  want  to  let  the  answer  stand'?    Is 

that  right? 

A.  No,  I  can't — I  didn't  get  the  question  very 
good  yet. 

Q.     Now,  you  want  to  take  your  answer  back? 

Mr.  Rowell:  Well,  obviously  it  is  not  clear  as 
to  the  date  he  joined  the  A.  F.  of  L.  If  you  want 
to  find  out,  if  you  want  to  help  him  out,  if  you 
want  to  refresh  his  recollection  by  receipts  and  so 
forth,  we  will  furnish  them  to  you. 

Mr.  Edises:  Let's  see  how  good  his  recollection 
is. 

Q.  (By  Mr.  Edises)  :  Were  you  ever  initiated 
into  the  A.  F.  of  L.?  A.     No,  sir. 

Mr.  Rowell:     That  is  immaterial,  Mr.  Examiner. 
Trial   Examiner  Ruckel:     He  may  answer. 

Q.      (By  Mr.  Edises) :     What?  A.     No,  sir. 

Q.  Do  you  know  whether  anybody  else  was  ever 
initiated  into  the  A.  F.  of  L.,  any  of  these  other 
people?  [474] 

A.     I  don't  know  a  thing  about  it. 

Q.  When  was  the  last  time  you  attended  an 
A.  F.  of  L.  meeting? 

A.  I  couldn't — let's  see.  I  can't  think  of  the 
date  right  now. 

Q.  Yes.  As  a  matter  of  fact,  you  have  never  at- 
tended an  A.  F.  of  L.  meeting,  have  you? 

A.     I  never  did? 

Q.    Yes.  A.     I  did. 
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Q.     With  the  exception  of  that  one  on  July  30, 
is  that  right '? 

A.     Oh,  I  have  attended  them. 

Q.     Now,  just  wait  a  minute.    You  attended  one 
on  July  30,  is  that  right  ?  A.     Yes. 

Q.     Did  you  ever  attend  another? 

A.  I  went  to  the  meeting — they  had  the  next 
meeting  on  Jul}^ 

Q.     July  31?  A.     The  31st,  yes. 

Q.     Did  you  ever  attend  any  others'? 

A.     Yes,  sir. 

Q.    When? 

A.     Well,  the  meeting  times,  when  they  met. 

Q.     Well,  when  did  they  meet?  [475] 

A.  I  think  it  is  on  the  first  and  third  week  of 
each  month. 

Q.     You  are  not  sure  of  that,  are  you? 

A.     Well,  I  wouldn't  say  for  sure. 

Q.  And  when  was  the  last  time  you  attended 
such  a  meeting  ?  Did  you  attend  any,  have  you  at- 
tended any  during  February  of  this  year? 

A.     I  couldn't 

^Ir.  Royster:  I  will  object  to  that.  What  dif- 
ference does  it  make  whether  he  attended  any  meet- 
ings in  February  of  this  year  or  not. 

Mr.  Edises :  We  have  a  right  to  test  his  recollec- 
tion. 

Trial  Examiner  Ruckel:     He  may  answer. 

Q.  (By  Mr.  Edises) :  Your  answer  is  you  don't 
recall?  A.     I  don't  recall. 
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Q.  Do  you  recall  attending  any  in  January, 
1946?  A.     I  don't  recall. 

Q.  Do  you  recall  attending  any  in  December, 
1945  ?  That  is  the  same  month  that  Christmas  comes 
in?  A.     I  don't  recall. 

Q.  Do  5^ou  recall  attending  any  in  November, 
1945  ?  A.     November  1 

Q.     November,  1945?  A.     I  don't  recall  any. 

Q.  Do  you  remember  attending  any  in  October, 
1945  ? 

A.  Well,  I  went  to  one  of  them,  but  I  couldn't 
tell  you  [476]  the  date  when  I  went  to  the  meeting. 

Q.  Yes.  Do  you  remember  attending  any  in  Sep- 
tember, 1945! 

A.     Well,  I  couldn't  tell  you  the  date. 

Q.  What  is  the  number  of  the  A.  F.  of  L.  local 
that  you  belong  to?  A.     233. 

Q.     And  what  is  the  full  name  of  it? 

A.     International  Chemical  Workers  Union. 

Q.  Have  you  got  a  union  card,  A.  F.  of  L. 
Chemical  Workers  Union  card?  A.     No,  sir. 

Q.     Did  you  ever  get  one  ?  A.     No,  sir. 

Q.     Have  you  got  an  A.  F.  of  L.  button? 

A.     Not  in  my  pocket,  no. 

Q.    Did  you  ever  have  one? 

A.     I  have  the  one  I  had  in  the  plant. 

Q.  Yes.  Have  you  got  an  A.  F.  of  L.  union 
dues  book?  A.     No,  sir. 

Q.     Did  you  ever  get  one?  A.     No,  sir. 

Q.     One   was   never   issued   to   you? 

A.     No,  sir. 
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Q.     What  are  the  dues  in  the  A.  F.  of  L.  union'? 

Mr.  Rowell:  That  is  immaterial,  Mr.  Examiner, 
utterly  [477]  immaterial. 

Trial  Examiner  Ruckel:     He  may  answer. 

A.     $2.00  a  month. 

Q.     (By  Mr.  Edises)  :     $2  a  month? 

A.     Yes,  sir. 

Q.  When  did  you  last  pay  dues  to  the  A.  F.  of  L. 
Union  ? 

A.     I  think  it  was  in  October,  I  think. 

Q.     That  was  the  last  time  you  paid  dues'? 

A.     October  or  November. 

Q.     October  or  November  *?  A.     Yes. 

Q.  You  were  paid  through  October-November. 
When  did  you  pay  those  dues'? 

A.     In  November. 

Q.     In  November  ■? 

A.     I  wouldn't  say  for  sure. 

Q.  When  vras  the  first  time  that  you  paid  dues 
in  the  A.  F.  of  L.?  A.     The  day  I  joined. 

Q.  Where  does  the  A.  F.  of  L.  local  hold  its 
meetings  *? 

A.     In  the  Finnish  Brotherhood  Hall. 

Q.  At  the  Finnish  Brotherhood  Hall.  Who  is 
the  President  of  the  Local '? 

A.     Ed  Thompson. 

Q.     Ed  Thompson.    Who  is  the  Vice  President? 

A.     I  can't  think  of  who  it  is. 

Q.     Who  is  the  Secretary? 

A.     I  don't  know  her  name. 
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Q.     Who  is  the  Treasurer  ? 

A.     I  don't  know  her  name. 

Q.  Have  you  ever  seen  a  copy  of  the  consti- 
tution of  the  Local?  A.     No,  sir. 

Q.  Were  you  ever  a  member  of  an  organization 
called  the  Employees  Welfare  Association'? 

A.  Yes,  sir.  Well,  that  is  what  we  were  sup- 
posed to  be  in  the  first  place,  started  out  with. 

Q.     When  did  you  join  that  organization? 

A.     I  can't  recall  when. 

Q.  As  a  matter  of  fact,  it  was  in  April,  1945, 
wasn't  it? 

Mr.  Rowell:  Well,  now,  counsel,  that  is  an  at- 
tempt to  mislead. 

Mr.  Edises:     This  is  cross-examination. 

Mr.  Rowell:  It  is  an  attempt  to  cross  up  the 
witness.  Are  you  looking  for  the  truth  in  this  case, 
or  are  you  trying  to  cross  people  up? 

Mr.  Edises :     I  am  certainly  looking  for  the  truth. 

Trial  Examiner  Ruckel :     Sustained. 

Mr.  Edises:  I  won't  comment  on  how  much 
success  I  am  having.  [479] 

Mr.  Rowell:  I  don't  think  you  have  had  any, 
but  you  are  trying  awfully  hard. 

Mr.  Edises:  Well,  I  am  glad  that  is  on  the  rec- 
ord.  I  think  that  is  all. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 
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Redirect  Examination 
By  Mr.  Rowell: 

Q.  Mr.  Tate,  the  A.  F,  of  L.  union  issues  re- 
ceipts for  your  dues,  is  tliat  right? 

A.     Yes,  sir. 

Q.     It  doesn't  issue  books'?  A.     No  books. 

Mr.  Rowell:     No  further  questions. 

Mr.  Hecht:  Subject  to  correction  by  counsel.  I 
am  going  to  make  a  motion  to  strike.  I  believe  the 
witness,  Mr.  Tate,  testified  that  in  the  presence  of 
Mr.  Carter,  Mr.  Gleichman  said  that  he  was  an 
A.  F.  of  L.  organizer  and  asked  to  look  at  his  dues 
book.  I  don't  see  the  materiality  of  that  testimony 
or  how  it  is  in  any  way  part  of  this  case,  and  I  move 
to  strike. 

Trial  Examiner  Ruckel:     Motion  denied. 

Ma}'  it  be  stipulated  what  Mr.  Carter  does? 

Mr.  Carter:  He  will  be  here,  Mr.  Examiner.  I 
would  rather  have  him  here  and  have  him  explain 
what  his  duties  are. 

Trial  Examiner  Ruckel:     All  right,  sir. 

Any  further  questions  of  this  witness?  [480] 

Mr.  Royster:     None. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Mr.  Edises:  Could  I  have  a  look  at  that  dues 
book  or  whatever  it  is,  and  examine  it? 

(Mr.   Rowell   handed   the   document   to   Mr. 

Edises.) 

Mr.  Royster:     Ophelia  Reyes. 
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OPHELIA  EEYES 

called  as  a  witness  by  and  on  behalf  of  the  Na- 
tional Labor  Relations  Board,  being  first  dnly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.     State  your  name  and  address,  please. 

A.     Ophelia  Reyes,  2229  6th  Street,  Berkeley. 

Q.  Did  you  come  to  the  gate  of  respondent's 
plant  on  August  31?  A.     Yes,  I  did. 

Q.     Will  you  tell  us  what  happened  there? 

A.  Well,  I  was  going  up  to  the  gate.  As  I  turned 
the  corner  I  could  see  the  gate  and  there  was  quite 
a  few — there  was  a  crowd  out  there,  and  it  seemed 
as  if  they  were  being  stopped  by  some  of  the  men, 
the  union  men.  And  I  went  up  there  and  this — I 
don't  know  who  he  is,  but  I  would  recognize  him. 

Q.     Well,  do  you  see  him  in  the  room  now?  [481] 

A.     No,  he  isn't  in  here. 

Q.  Have  you  seen  him  in  this  hearing  room  at 
any  time?  A.     No. 

Q.     All  right. 

A.  I  went  up  to  him  and  he  asked  me,  "Have 
you  got  your  CIO  book,"  and  I  said  '''No."  He 
says,  "Well,  you  can't  go  in,"  so  he  says,  "I  could 
get  in  if  I  went  home  and  brought  my  book  up." 
So  I  stood  in  line  a  while,  and  I  finally  decided  I  had 
better  do  that,  so  I  went  home  and  I  came  back 
with  my  book.  And  I  attempted  to  show  it  to  him 
but  he  wouldn't  look.  He  said  I  couldn't  go  in  be- 
cause I  was  A.  F.  of  L. 
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Q.     Well,  did  you  get  into  the  plant  that  day? 

A.     No,  I  didn't. 

Q.     Did  you  see  Mr.  Altman  that  day? 

A.     Yes,  I  did. 

Q.     And  where  did  you  see  him? 

A.  Well,  while  we  were  standing  there  at  the 
group  talking  to  him,  Mr.  Altman  came  up  and  we 
asked  him  why  we  couldn't  go  in.  He  said  we 
couldn't  go  in  because  we  were  A.  F.  of  L. 

Mr.  Hecht:  May  I  have  that  repeated,  please? 
May  I  have  that  read? 

(The  answer  referred  to  was   read  by  the 
reporter. ) 

Q.  (By  Mr.  Royster)  :  Now,  Miss  Reyes,  when 
you  say  you  were  standing  there  talking  to  "him," 
who  do  you  mean? 

A.     Well,  one  of  the  fellows  out  there.  [482] 

Q.     You  mean  one  of  the  ILWU  men? 

A.    Yes,  one  of  the  ILWU  men. 

Q.  Are  you  talking  about  the  man  who  checked 
your  book?  A.     The  same  man. 

Q.  And  you  and  others  were  standing  in  con- 
versation with  him?  A.     Yes,  sir. 

Q.  Now,  where  did  this  conversation  take  place 
with  respect  to  the  gate? 

A.  Well,  it  was  quite  a  distance  away,  almost, 
I  would  say,  approximately  half  way  up  the  block. 

Q.     Half  way  up  the  block  from  the  gate? 

A.     Yes. 

Q.     And  it  vv-as  outside  the  company's  property? 

A.     Oh,  yes. 
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Q.  Then  is  it  your  testimony  that  Mr.  Altman: 
came  up  and  joined  this  group?  A.     Yes,  sir. 

Q.  You  know  Mr.  Altman  when  you  see  him,  do 
you?  A.     Yes,  I  do. 

Q.  And  Mr.  Altman  asked  this  ILWU  man  why 
you  could  not  go  in? 

A.     Why  the  group  of  us  couldn't  go  in. 

Q.  And  then  you  testified  as  to  what  the  ILWU 
man  answered?  [483]  A.     Yes. 

Mr.  Royster :     That  is  all. 

Cross-Examination 
By  Mr.  Hecht: 

Q.  Have  you  seen  this  ILWU  man  in  this  hear- 
ing room?  A.     No,  I  haven't. 

Q.     What  does  he  look  like? 

A.  Well,  he  is  slender  and  he  is  dark,  and  he 
wears  a  discharge  button. 

Q.  Does  he  look  like  this  gentleman  over  there 
(mdicating  Mr.  Gleichman)  ?  A.     No. 

Q.     About  what  time  of  day  was  this,  Miss  Reyes  ? 

A.  What  time  of  day?  Well,  it  was  in  the  morn- 
ing. 

Q.     August  30?  A.     August  31. 

Q.    Was  it  August  31? 

A.     I  believe  it  was. 

Q.     Do  you  know  Mr.  Altman? 

A.     I  know  him  w^hen  I  see  him. 

Q.     Did  you  see  him  here  today?  A.     No. 

Q.     Will  you  be  surprised  if  I  told  you  that  Mr. 
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Altmau  was  sitting  in  this  room  for  about  two  hours, 

right  over  there  (indicating)  ^.  [484] 

A.     I  would  be  if  you  told  me  that. 

Mr.  Hecht:  That,  I  think,  was  the  fact.  Miss 
Reyes.   That  is  all. 

Mr.  Rowell:  Well,  describe  the  hearing  room,  if 
you  want  to  get  the  situation  in  the  record. 

Redirect  Examination 
By  Mr.  Rowell: 

Q.  Is  it  true  that  there  is  a  certain  crowd  of 
people  in  the  hearing  room.  Miss  Reyes,  you  have 
been  sitting  somewhat  in  the  center  of  that  crowd? 

A.     Yes,  I  have. 

Q.  What  time  did  you  come  into  the  hearing 
room  today"? 

A.     It  was  a  little  after  two,  I  believe. 

Q.     In  the  afternoon"?  A.     Yes. 

Mr.  Edises:  We  will  stipulate  that  Mr.  Altman 
merged  perfectly  into  the  background.  Perhaps  we 
can  stipulate  to  something  like  that. 

Mr.  Rowell:     Good;  I  will  stipulate  to  that,  too. 

Mr.  Edises :     Blended  with  the  color  of  the  walls. 

Trial  Examiner  Ruckel:  Does  somebody  else 
want  to  question  the  witness? 

Mr.  Edises:     I  have  some  further  questions. 

Trial  Examiner  Ruckel:     I  am  sorry. 

Mr.  Edises:     I  was  just  proposing  a  stipulation. 
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Becross  Examination 
By  Mr.  Edises : 

Q.     Miss  Eeyes,  are  you  a  member  of  the  A.  F. 
of  L.  Chemical  Workers  Union'? 
Yes,  I  am. 

When  did  you  join?  A.     The  6th. 

Of  what?  A.     Of  August. 

What  year?  A.     '45. 

1945?  A.     Yes. 

Mr.  Edises:     That  is  all. 
Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Mr,  Royster:     Catano  Periera. 


A 
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CATANO  PERIERA 

called  as  a  witness  by  and  on  behalf  of  the  Na- 
tional Labor  Relations  Board,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster : 

Q.     Will  you  state  your  name  and  address,  please  ? 

A.     Catano  Periera. 

The  Reporter:     Will  you  spell  your  last  name, 
please  ? 

The  Witness:     P-a-r-a-e-r-a.  [486] 

Mr.  Rowell:     I  think  he  spelled  it  in   Spanish. 
It  is  spelled,  isn't  it,  P-e-r-i-e-r-a ? 

The   Witness:     Yes. 

Mr.  Rowell:     You  were  pronouncing  the  letters 
in  Spanish. 
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Q.  (By  Mr.  Royster)  :  Did  you  come  to  work 
on  July  31  ?  A.     Yes. 

Q.     At  what  time? 

A.     I  started  at  three  o'clock. 

Q.     In  the  morning'?  A.     Afternoon. 

Q.     In  the  afternoon.    And  what  did  you  find? 

A.  I  go  in  my  locker  room,  choose  my  clothes, 
I  go  start  to  work.  I  hear  everybody  go  out  to 
meeting. 

Q.     So  you  didn't  go  to  work  that  day? 

A.     I  work  that  night. 

Q.     You  work  that  night? 

A.     Until  eleven  o'clock. 

Q.  Then  on  August  1  and  August  2  you  did  not 
work,  did  you? 

A.  The  2nd  I  come  to  work  at  two  o'clock,  every- 
thing closed.  I  go  home. 

Q.     So  you  go  home?  A.     I  go  home. 

Q.     Did  you  sign  a  card  for  the  A.  F.  of  L.  ? 

A.    Yes.  [487] 

Q.     About  when  did  you  sign? 

A.     About  the  6th  of  August. 

Q.     The  6th  of  August?  A.     Yes. 

Q.     Do  you  know  Charles  Grube?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  Charles 
Grube  ?  A.     Yes. 

Mr.  Hecht:     Time,  please? 

Q.     (By  Mr.  Royster) :     And  when  did  this  con- 
versation take  place? 
A.     In  the  department. 
Mr.  Rowell :     He  asked  where  ? 
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The  Witness:     In  the  plant,  in  the  basement. 

Q.     (By  Mr.  Royster) :     When? 

A.  Well,  I  don't  know  exactly.  I  think  on  the 
9tli  of  August. 

Q.     The  9th  of  August?  A.     Yes. 

Q.     What  was  the  conversation? 

A.  I  got  the  badge  of  A.  F.  of  L.  He  come  with 
me.  He  say,  "Periera,  what  you  got  on  my  cap?" 
I  say,  "My  button."  He  said,  '"Take  that  badge 
off  and  put  the  CIO  on,  or  out  the  room,  or  you  go 
home." 

Mr.  Hecht :  Could  I  have  that  readback,  please  ? 
(The  answer  referred  to  was  read  by  the  re- 
porter.) 

Mr.  Royster :     That  is  all. 

Mr.  Edises:  Was  that  person  identified,  Mr. 
Royster  ? 

Mr.  Royster:     Yes.   It  was  Charles  Grube. 

Mr.  Hecht:     August  9? 

Mr.  Royster:     Yes. 

Mr.  Hecht :  I  will  confess  my  inability  to  cross- 
examine  the  witness,  Mr.  Royster,  so  I  have  no 
cross-examination. 

Mr.  Rowell:     Don't  you  speak  Spanish? 

Mr.  Hecht:  Yes,  but  unless  you  get  an  inter- 
preter, it  will  be  pretty  hard. 

Cross-Examination 
By  Mr.  Edises: 

Q.  Mr.  Periera,  when  did  you  join  the  A.  F. 
ofL.?  A.     The  6th  of  August. 
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Q.     August  6?  A.    Yes. 

Mr.  Edises:  Mr.  Royster,  is  this  witness  one 
covered  by  our  stipulation'? 

Mr.  Heeht:     I  think  so. 

Mr.  Royster:  No,  I  think  he  is  not  for  the  rea- 
son he  did  not  go  to  the  meetings  and  he  tried  to 
go  to  work. 

Mr.  Edises :  Well,  my  question  is,  is  he  one  cov- 
ered by  our  stipulation?    Now,  it  may  be  that 

Mr.  Royster  (Interposing)  :  Wait  a  minute!  We 
excepted  certain  of  them  from  the  stipulation,  and 
he  was  one. 

Mr.  Rowell:  He  was  covered  by  the  stipulation, 
but  there  were  three  men  excepted  from  a  cer- 
tain statement  in  the  stipulation. 

Mr.  Edises:  That  is  what  I  want  to  know.  Is 
he  one  of  the  three? 

Mr.  Hecht:  Rigo  was  excepted,  so  was  Mrs. 
Schneider. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Mr.  Royster:     He  was  one  of  the  three  excepted. 

Q.  (By  Mr.  Edises)  :  Did  you  work  on  July  30, 
1945?  A.     Yes. 

Q.  Did  you  go  to  the  meeting  in  the  afternoon 
at  the  Finnish  Brotherhood  Hall  ? 

A.  No,  I  work. 

Q.  Did  you  know  about  the  meeting? 

A.  Yes. 


600  Colgate-Pahnolive-Peet  Co.  vs. 

(Testimony  of  Catano  Periera.) 

Q.  Did  they  tell  you  what  happened  at  the  meet- 
ing, anybody  tell  you?  A.     No. 

Q.  You  knew  that  on  the  afternoon  of  July  31 
a  lot  of  the  workers  went  away  from  the  plant, 
walked  out  I  Do  you  know  that "?  [490] 

A.     In  the  time  I  come  to  work. 

Q.     When  did  you  find  that  out? 

A.     In  the  plant. 

Q.  And  you  learned  that  they  were  out  on  a 
strike,  huh?  A.     Yes. 

Q.  And  what  did  you  do  after  you  learned  that? 
No,  just  a  minute. 

Did  you  learn  why  they  were  out  on  strike? 

A.     What  do  you  mean? 

Q.  Did  you  learn  that  they  were  out  on  strike 
because  the  company  wouldn't  take  the  Stewards 
back  ?  A.     Yes. 

Q.     You  knew  that?  A.     Yes. 

Q.     What  did  you  think  about  that? 

Mr.  Rowell:  Well,  now,  that  is  immaterial,  Mr. 
Examiner. 

Trial  Examiner  Ruckel :     He  may  answer. 

Q.  (By  Mr.  Edises)  :     Did  you  stay  out  after 

that?  Did  you  stay  out  with  the  other  people? 

A.  Yes,  sir. 

Q.  When  did  you  go  back? 

A.  On  a  Friday. 

Q.  What  day  was  that  ?  A.     The  4th.  [491] 

Q.  And  you  stayed  out  with  the  rest  of  them? 

A.  Yes,  sir. 
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Mr.  Royster:     The  3rd.  is  a  Friday. 
Mr.  Edises :     Well,  off  the  record,  please. 
Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Mr.  Edises :  To  clear  up  a  misunderstanding  de- 
veloped i^reviously,  it  is  stipulated  that  Mr.  Periera 
was  one  of  the  persons  who  participated  in  the 
strike,  or  rather,  the  work  stoppage  which  occurred 
from  July  31  to  August  3,  1945. 

Mr.  Royster:     Agreed  for  the  Board. 

Mr.  Rowell:     So  stipulated. 

Mr.  Hecht :  And  also  may  it  be  stipulated  that 
he  is  also  one  of  the  men  who  pleaded  guilty  at  the 
so-called  trial  of  December  17,  1945? 

Mr.  Rowell :     I  think  we  already  have. 

Mr.  Royster :  We  have  already  stipulated  it  as  a 
fact  he  did  plead  guilty. 

Mr.  Hecht:     Yes. 

Mr.  Edises:  Yes,  I  think  that  is  true.  I  have 
no  other  questions. 

Mr.  Royster:     No  questions. 

Trial  Examiner  Ruckel:     That  is  all, 

Mr.  Royster:     Thank  you,  Mr.  Periera. 
(Witness  excused.)  [492] 

Mr.  Royster :     Ina  Mae  Paige. 


INA  MAE  PAIGE 

called  as  a  witness  by  and  and  on  behalf  of  the  Na- 
tional Labor  Relations  Board,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Royster: 

Q.     Will  you  state  your  name  and  address,  please  ? 

A.  Ina  Mae  Paige,  1460  66tli  Street,  Emeryville, 
California. 

Q.  Did  you  sign  a  designation  card  for  the  A.  F. 
of  L.  ?  A.     Yes,  I  did. 

Q.     Do  you  know  what  date  you  signed  it? 

A.     I  think  it  was  around  August  4. 

Q.     1945?  A.     Yes. 

Q.  Did  you  come  to  the  gate  of  res^Dondent's 
l^lant  on  August  31?  A.     Yes,  I  did. 

Q,     And  did  you  enter? 

A.     No,  I  did  not. 

Q.    Will  you  tell  us  what  happened? 

A.  Well,  just  as  we  were  driving  into  the  gate, 
I  was  stopped  by  a  number  of  members.  I  re- 
member this  fellow  here  (indicating).  I  don't  know 
his  name.  [493] 

Mr.  Royster:  Let  the  record  show  that  the  wit- 
ness has  indicated  Mr.  Gleichman. 

The  Witness:  Yes.  And  he  stopped  me  and  he 
asked  me  for  my  book.  Well,  I  didn't  have  the 
book,  my  CIO  book,  black  book.  So  he  says  I 
couldn't  go  in.  And  I  asked  him  if  I  returned 
home  and  got  the  book  if  I  could  go  to  work,  and 
he  said,  "Yes,  so  I  did  so,"  and  when  I  came  back 
he,  well,  he  ignored  the  fact  that  I  had  my  book 
and  wouldn't  let  me  go  in.  Then  I  asked,  "Why?" 
I  asked  him  if  we  looked  like  a  bunch  of  criminals, 
and  in  the  meantime  he  said  he  asked  one  of  the 
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higher  officials  why,  and  he  said  that  this  one  stated 

— now,  let's  see  how  was  it  again f 

Mr.  Hecht:  May  I  have  that  clarified?  Who 
asked  what  high  official? 

Trial  Examiner  Ruckel :  Mr.  Gleichman  said  he 
had  asked  some  higher  official? 

The  Witness :  Yes.  That  he  had  asked  one  of  the 
higher  officials. 

Trial  Examiner  Ruckel:  In  what?  The  Union 
or  the  company,  did  he  say? 

The  Witness:  The  company.  And  he  said  that 
he  told  them  that  was  because  we  had  the  guts  to 
say  what  we  were  for  and  the  rest  didn't.  I  asked 
him  why  the  rest  were  in  and  we  was  not,  that  is 
the  way  it  was,  why  we  were  stopped  at  the  gate. 

Trial  Examiner  Ruckel:     I  can't  get  it. 

Mr.  Edises:  I  would  be  willing  to  consent  that 
Mr.  Royster  can  lead  this  witness  in  the  interest 
of  clearing  up  this  confusion. 

Trial  Examiner  Ruckel:  Let's  have  the  answer 
read. 

(The   answer   referred  to  was   read  by  the 
reporter.) 

Mr.  Royster:  Well,  let  me  question  the  witness 
here. 

Mr.  Edises:     Go  ahead. 

Q.  (By  Mr.  Royster)  :  Now,  Miss  Paige,  when 
you  returned  with  your  dues  book  you  attempted 
to  submit  it  to  Mr.  Gleichman,  did  you? 

A.     Yes. 
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Q.  And  I  believe  you  testified  that  he  did  not 
appear  interested  in  looking  at  it  then? 

A.     No. 

Mr.  Rowell :  You  mean  by  that  he  did  not  appear 
interested "? 

The  Witness:  No,  he  did  not  seem  interested 
when  I  returned  with  my  book. 

Q.  (By  Mr.  Royster)  :  Now,  were  you  able  to 
get  in  the  plant?  A.     No. 

Q.     On  your  second  attempt  ?  A.     I  was  not. 

Q.     And  who  stopped  you?  [495] 

A.  Well,  there  were  any  number  of  members  out 
there. 

Q.     Yes. 

A.  There  was  this  tall  fellow.  I  don't  know — I 
think  it  is  the  same  one  the  other  girl  was  referring 
to,  and  this  fellow  (indicating  Mr.  Gleichman)  is 
the  only  one  I  really  recognized. 

Q.  Now,  when  you  came  back  with  your  book  you 
took  it  to  Mr.  Grleichman,  and  still  you  were  imable 
to  get  in  the  i^lant  ?  A.     Yes. 

Q.  Did  Mr.  Gleichman  tell  you  why  you  couldn't 
go  in  the  plant? 

A.     No,  I  don't  believe  he  did. 

Q.  Did  you  ask  him  why  you  were  kept  out 
of  the  plant? 

A=  Yes,  that  is  when  this  answer  came  in 
about 

Q.  (Interposing) :  All  right.  Now,  what  did  he 
say  to  you?  A.     Well,  I  asked 
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Mr.  Edises  (Interposing)  :  Just  a  moment.  May 
I  suggest  tliat  you  ask  the  witness  to,  instead  of 
using  the  proper  noun  "he"  use  proper  names  of 
the  parties'? 

Mr.  R oyster:     Yes. 

Q.  (By  Mr.  Royster)  :  All  right.  What  did  Mr. 
Gleichman  say  then'? 

A.  I  asked — you  mean  when  I  asked  him  why 
we  were  not  permitted  to  go  in?  [496] 

Q.     Yes. 

A.  Well^  he  says,  "One  of  your  higher  officials" 
— that  was  the  company  officials — '^had  just  asked 
him " 

]\Ir.  Hecht:  Now,  may  I  interrupt?  Did  he  say 
"one  of  your  higher  officials,"  or  did  he  say  "one 
of  the  company  officials'?" 

The  Witness:  One  of  the  higher  officials,  he 
said.   Those  were  the  words. 

Mr.  Hecht:     All  right. 

Trial  Examiner  Ruckel:     Said 

The  Witness :  He  said  he  told  him  it  was  because 
we  had  the  guts  to  say  what  we  were  for,  that  is 
when  that  came  in. 

Trial  Examiner  Ruckel :  Mr.  Gleichman  said  one 
of  the  higher  officials  had  told  him,  Mr.  Gleich- 
man "? 

The  Witness:     Yes. 

Trial  Examiner  Ruckel :     What  % 

The  Witness :  That  we  had  the  guts  to  say  what 
we  were  for  and  the  rest  didn't. 
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Q.  (By  Mr.  Royster)  :  Did  you  see  Mr.  Alt- 
man  this  day*?  A.     Yes,  I  did. 

Q.     Aiid  did  you  have  a  conversation  with  him? 

A.  Well,  I  also  asked  Mr.  Altman  why  we  were 
out. 

Mr.  Hecht :     Where,  please  ? 

The  Witness:     Outside  the  gate. 

Q.  (By  Mr.  Royster)  :  No,  where  did  you  have 
the  conversation  [497]  with  Mr.  Altman  ? 

A.  Oh,  Mr.  Altman  was  inside  the  gate  and  I 
was  outside. 

Q.     And  did  you  talk  to  him  through  the  gate? 

A.     Yes,  I  did. 

Q.     And  what  did  you  ask  him? 

A.  I  asked  him  why  we  was  not  in  and  the  rest 
of  the  girls — there  were  two  girls  that  were  out  at 
the  time,  they  were  allowed  to  enter  and  we  were 
not,  and  I  asked  him  why. 

Q.     Yes. 

A.  So  he  said  he  would  go  see,  but  he  never 
returned. 

Q.  I  see.  Were  you  wearing  an  A.  F.  of  L. 
button  when  you  came  to  the  gate? 

A.  Not  when  I  entered  the  gate,  but  before  I  left 
there  I  did. 

Mr.  Royster:     No  further  questions. 

Mr.  Hecht :  Mr.  Examiner,  I  move  the  testimony 
of  this  witness  be  stricken  as  having  no  bearing, 
materiality  or  otherwise  in  the  issues  in  this  case. 

Trial  Examiner  Ruckel :     Motion  denied. 

Mr.  Hecht:     I  have  no  questions. 
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Cross-Examination 
By  Mr.  Edises: 

Q.  Miss  Paige,  had  you  been  particularly  active 
in  the  A.  F.  of  L.,  more  so  than  other  people  in 
the  plant?  A.     Oh,  I  don't  think  so.  [498] 

Q.  You  didn't  do  any  more  than  anybody  else, 
is  that  right?  A.     No,  I  did  not. 

Q.     You  wore  your  A.  F.  of  L.  button? 

A.  Part  time;  in  fact  I  don't  think  I  was  as 
active 

Q.  (Interposing) :  And  a  lot  of  people,  a  lot  of 
other  people  wore  their  A.  F.  of  L.  button,  too, 
didn't  they?  A.     They  sure  did. 

Q.     And  not  all  of  those  were  let  go  ? 

A.     No. 

Q.     Isn't  that  right?  A.     Yes. 

Q.  Do  you  recall  any  particular  thing  that  you 
did  that  would  make  you  outstanding  as  an  A.  F. 
of  L.  member,  more  outstanding  or  more  promi- 
nent than  anybody  else? 

A.  I  do  not.  I  more  or  less  felt  that  they  just 
culled  me  out  because  they  could  keep  me  out. 

Q.  Now,  just  a  moment.  I  didn't  ask  you  for 
your  opinion  as  to  what  you  more  or  less  felt. 

I  ask  that  go  out. 

Trial  Examiner  Ruckel:     It  may  be  stricken. 

Q.  (By  Mr.  Edises) :  Can  you  think  of  a  sin- 
gle thing  that  distinguishes  you  in  any  way  from 
any  of  the  other  persons  in  the  plant  who  joined 
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the  A.  F.  of  L.  in  regard  to  your  union  activities 

A.     You  mean  that  they  should,  keep  me  ouf? 

Q.     Yes.  A.     I  do  not. 

Mr.  Edises :     That  is  all. 

Mr.  Royster:     No  further  questions. 

Mr.  Rowell:     No  questions. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Mr.  Eoyster:     Alden  Lee. 


ALDEN  LEE 

called  as  a  witness  by  and  on  behalf  of  the  Na- 
tional Labor  Relations  Board,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.   Royster: 

Q.     Will  you  state  your  name  and  address,  please  ? 

A.     Alden  Lee,  1207  Alston  Way,  Berkeley. 

Q.  Did  you  approach  the  gate  of  respondent's 
plant  on  August  31,  Mr.  Lee  ?  A.     I  did. 

Q.     Well,  tell  us  what  happened  there'? 

A.  Well,  I  was  stopped  by  a  Mr.  Duarte  and  an- 
other man — I  don't  know  what  his  name  was.  The 
man  said,  "I  want  to  see  your  book."  I  said,  "My 
book'?"  He  said,  "Yes."  So  I  handed  Mr.  Duarte 
the  book,  and  he  checked  it  over,  and  I  went  in 
through  the  gate.  [500] 

Q.  Now,  was  there  anyone  at  the  gate  when 
you  went  in"? 

A.  Mr.  Carter  was  there.  Also  Mr.  Altman  was 
standing  in  a  little  ways. 
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Q.     Did   you   have    any   conversation   with   Mr. 
Carter  ? 

A.     Yes.    I  asked  Mr.  Carter  what  the  hell  was 
going  on  around  here. 

Q.     And  did  Mr.  Carter  reply? 

A.     He  just  laughed. 

Q.     You  went  on  into  work  then,  did  you? 

A.     I  did. 

Q.     And  did  you  later  have  a  conversation  with 
Mr.  Gleichman? 

A.     They  came  around  about  two  hours  later. 

Q.     Who  is  ^'theyr' 

A.     They  wanted  to  check  my  book  again. 

Q.     I  mean  who  is  "they?"  A.     Pardon? 

Q.     You  say  "they  came  around." 

A.     Mr.  Squires  and  Mr.  Gleichman. 

Q.     Mr.  Squires  and  Mr.  Gleichman? 

A.     That  is  right. 

Q.     All  right.    And  what  happened   when  they 
came  around? 

A.     They  wanted  to  check  my  book  again. 

Q.     And  what  did  you  say? 

A.     I  told  them,  "Why,  you  already  checked  it 
once  this  [501]  morning." 

Q.     And  did  they  make  any  reply  to  that? 

A.     Mr.   Squires  did.    He  said,  "Well,  you  are 
still  wearing  that  button." 

Q.     And  were  you  wearing  a  button? 

A.     Yes,  sir. 

Q.     What  kind  of  a  button  ?  A.     A.  F.  of  L. 
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Q.     And   did   Mr.   Grleichman  have   anything   to 

say? 

A.     He  asked  me  if  I  knew  what  I  was  doing. 

Q.     ¥/as  there  any  further  conversation'? 

A.  Well,  I  said,  "Yes,"  and  he  asked  Mr. 
Squires  for  my  name. 

Q.     Yes.  And  was  that  all  that  occurred? 

A.     That  was  all. 

Mr.  Royster:     That  is  all. 

Mr.  Heelit:  I  move  to  strike  on  the  same 
grounds,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Motion  denied. 

Mr.  Hecht:     No  further  examination. 

Cross-Examination 
By  Mr.  Edises: 

Q.  Mr.  Lee,  are  you  a  member  of  the  A.  F.  of 
L.  Chemical  Workers  Union  ?  A.     I  am. 

Q.     When  did  you  join?  [502] 

A.     August  3. 

Q.     Are  you  an  officer  of  that  organization? 

A.     I  am  not. 

Q.  Are  you  a  member  of  any  committees  in  that 
organization?  A.     No,  sir. 

Q.     Have  you  ever  been?  A.     No. 

Q.  Have  you  ever  been  outstanding  for  activi- 
ties in  that  organization? 

A.     I  don't  think  so,  no. 

Q.     Did  you  play  a  more  prominent  part  than 
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other  members  of  that  organization  in  pushing  the 

A.  F.  of  L.Union? 

A.     Well,  I  used  to  hand  out  leaflets. 

Q.  Well,  so  did  a  great  many  other  employees, 
didn't  they?  A.     About  all. 

Q.  'You  weren't  any  more  prominent  in  that  re- 
gard than  the  others,  were  you? 

A.     No,  I  don't  think  so. 

Q.  Among  others  were  persons  who  never  were 
let  go,  isn't  that  right? 

A.     I  didn't  get  that  question. 

Q.  I  say  a  lot  of  persons  who  distributed  A.  F. 
of  L.  literature  never  were  let  go,  isn't  that  right? 

A.     I  don't  know.    I  can't  answer  that. 

Mr.  Rowell :     Maybe  they  didn't  get  caught.  [503] 

Q.  (By  Mr.  Edises)  :  Did  you  engage  in  any 
activities  of  any  kind  which  were  different  or  more 
prominent  than  that  of  the  other  employees  in  the 
plant  ?  A.     No. 

Q.  Can  you  thuik  of  any  one  thing  that  is  dif- 
ferent or  outstanding  about  your  union  activities 
at  the  plant?  A.     No. 

Q.     As  an  A.  F.  of  L.  member? 

A.     Just  handing  out  leaflets. 

Q.  Isn't  it  a  fact,  Mr.  Lee,  that  there  have  been 
a  lot  of  persons  who  handed  out  A.  F.  of  L.  leaf- 
lets who  never  were  let  go?  A.     I  don't  know. 

Mr.  Rowell:  Objected  to  as  already  asked  and 
answered. 

Trial  Examiner  Ruckel:  If  he  knows,  he  may 
answer. 
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Q.     (By  Mr.  Edises)  :     Do  you  know'? 

A.     No. 

Q.     You  don't  know?  A.     No. 

Q.  Do  you  know  of  any  special  reason  connected 
with  your  union  activities  why  you  should  have 
been  singled  out  for  release  1 

A.  Well,  I  suppose  there  is  only  one  reason,  the 
passing  out  of  leaflets,  wearing  a  button. 

Q.  But  it  is  a  fact  that  there  were  around  200 
A.  F.  of  L.  [504]  people  in  that  plant,  weren't  there? 

A.     Yes. 

Q.  And  practically  all  of  them  wore  their  but- 
tons, didn't  they?  A.     No,  not  all  of  them. 

Q.  Well,  the  great  majority  of  them  v\'ore  their 
buttons?  A.     I  wouldn't  say  that. 

Q.  How  many  of  them  didn't  wear  their  but- 
tons ? 

A.  That  is  pretty  hard  to  decide.  I  never  did 
count  them. 

Q.  Would  you  say  that  half  of  them  wore  their 
buttons  ? 

A.  No,  I  wouldn't  say  "half";  about  75,  per- 
haps. 

Q.     75  wore  their  buttons  ?  A.     Perhaps,  yes. 

Q.  Do  you  know  whether  everybody  who  wore  a 
button  was  discharged?  A.     No,  I  don't. 

Q.     You  don't  know  that?  A.     No. 

Q.  The  fact  is,  there  were  a  lot  who  wore  their 
buttons  who  were  not,  isn't  that  true? 

A.     I  don't  know. 
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Q.     Was  Mr.   Carter  your  superior? 

A.     Mr.  Hutchings  was  my  foreman. 

Q.  Was  Mr.  Carter  one  of  your  superiors  at 
the  plant?  A.     He  is  a  supervisor,  yes.  [505] 

Q.     He  is  one  of  your  Supervisors  then? 

A.     He  is  a  Supervisor. 

Q.  Is  that  the  way  you  were  in  the  habit  of  ad- 
dressing your  superiors,  "What  in  the  hell  is  go- 
ing on  around  here?" 

Mr.  Rowell:     I  object. 

Mr.  Plecht:     That  was  the  answer  he  gave. 

Mr.  Rowell:  Certainly  it  was,  but  is  it  material 
whether  he  was  in  the  habit  of  using  that  language 
or  not? 

Mr.  Hecht:  That  may  be  the  reason  Mr.  Carter 
just  laughed. 

Trial  Examiner  Ruckel:  Let's  not  have  any  fur- 
ther comments.   Objection  sustained. 

Mr.  Rowell:  Maybe  I  would  have  said  the  same 
thing. 

Trial  Examiner  Ruckel:     That  may  be  stricken. 

Mr.  Edises:     That  is  all. 

Mr.  Royster :     No  further  questions. 

Trial  Examiner  Ruckel:     That  is  all. 
(Witness  excused.) 

Mr.  Royster:     And  no  further  witnesses. 

I  have  four  more  witnesses  I  want  to  put  on  in 
the  morning,  but  they  will  take  a  very,  very  short 
time. 

Mr.  Edises :     May  we  have  a  stipulation  as  to  the 
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dates  that  the  persons  who  have  not  testified  joined 

the  A.  F.  of  L."? 

Mr,  Royster:     Yes,  I  am  willing  to  stipulate  to 
that. 

Mr.  Rowell :     Suppose  we  just  stipulate  a  certain 
[506]  period. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  off  the  record.) 

Trial  Examiner  Ruckel:     Of  the  record. 
Mr.   Royster:     Mr.   Luchsinger. 
You  have  already  been  sworn. 


DAVID  LUCHSINGER 
recalled  as  a  witness  by  and  on  behalf  of  the  Na- 
tional Labor   Relations   Board,   having  been  pre- 
viously sworn,  was  examined  and  testified  further 
as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.  Mr.  Luchsinger,  were  you  issued  a  badge  dur- 
ing the  course  of  your  emplojanent  by  the  respond- 
ent? A.     I  was. 

Q.     Did  you  wear  that  badge?  A.     No,  sir. 

Mr.  Royster :     That  is  all. 

Cross-Examination 
By  Mr.  Hecht : 

Q.  Did  you  deny  yesterday,  Mr.  Luchsinger,  that 
you  had  been  issued  that  badge? 

Mr.  Rowell:  That  is  objected  to.  The  record 
speaks  for  itself. 
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Trial  Examiner  Riickel:  Is  there  a  doubt  as  to 
what  the  record  will  show?    I  don't  know  myself. 

Mr.  Hecht :     My  recollection  is [507] 

Perhaps  it  isn't  the  clearest  in  the  world — that 
the  witness  denied  he  had  a  badge,  ever  had  one. 

The  Witness:  If  that  was  the  statement,  that 
was  a  misstatement.  I  said  I  was  issued  a  badge 
but  never  wore  the  badge  in  the  plant. 

Q.  (By  Mr.  Hecht)  :  Did  you  say  originally 
you  were  issued  the  badge? 

A.  I  said  I  was  issued  a  badge  but  I  have  never 
worn  the  badge  because  I  never  walked  through 
the  gate.  I  always  had  a  car,  I  drove  in  a  machine, 
and  I  had  a  sticker  on  my  car  to  identify,  that  was 
issued  by  the  company. 

Q.  Do  you  now  state  that  you  did  not  yester- 
day testify  that  you  had  never  been  issued  a  badge  ? 

Mr.  Rowell:  It  has  already  been  asked  and  an- 
swered.  He  stated  if  he  did  say  it,  it  was  wrong. 

Mr.  Hecht :     He  has  not  answered  it. 

Trial  Examiner  Ruckel:  Well,  the  record  will 
show  what  he  said. 

That  is  all. 

(Witness  excused.) 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:  Recess  until  9:30  to- 
morrow morning. 

(Whereupon,  at  5:10  P.M.  an  adjournment 
was  taken  to  Friday,  February  8,  1946,  at  9:30 
A.M.)  [508] 
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Friday,  February  8,  1946. 

Pursuant  to  adjournment,  the  above-entitled 
matter  came  on  for  bearing  at  9 :30  a.m.  [509] 

PROCEEDINGS 

Trial  Examiner  Ruckel:  The  hearing  will  be  in 
order,  please. 

Mr.  Powell:  Mr.  Examiner,  in  response  to  a  re- 
quest by  Mr.  Edises  I  have  here  the  Constitution 
and  By-Laws  of  the  International  Chemical  Work- 
ers Union,  and  I  will  offer  them  in  evidence,  if  I 
may  have  a  stipulation,  as  A  F  of  L's  Exhibit  next 
in  order. 

Trial  Examiner  Ruckel:     It  has  been  offered? 

Mr.  Powell:  It  has  been  offered.  Mr.  Edises  is 
examining  it. 

Mr.  Edises:     Are  you  going  to  offer  that? 

Mr.  Powell:     Yes,  I  have  offered  it. 

Mr.  Edises:  Well,  I  will  stipulate  that  this  ap- 
pears to  be  the  Constitution  and  By-Laws  of  the 
International  Chemical  Workers  Union. 

Trial  Examiner  Ruckel :     You  stipulate  that  it  is  ? 

Mr.  Edises:     I  will  stipulate  that  it  is. 

Mr.  Powell:     Good.     Thank  you. 

Trial  Examiner  Ruckel:     It  may  be  received. 

Mr.  Royster:     No  objection. 

(Thereupon  the  document  above  referred  to 
was  marked  Petitioner's  Exhibit  2  and  re- 
ceived in  evidence.) 


N.  L.  B.  B.  et  al  617 

Mr.  Eclises :  And  I  would  like  to  ask  Mr.  Rowell 
for  a  copy  of  tlie  Constitution  and  By-Laws  of  the 
local.  [512] 

Mr.  Rowell:     If  tliey  exist  I  will 

Mr.  Edises:  (Interposing)  Well,  can  you  find 
out  whether  they  exist? 

Mr.  Rov\'ell :     I  will  during  the  next  intermission. 

Trial  Examiner  Ruckel :     Find  out  off  the  record. 

Mr.  Edises:  Will  it  be  stipulated  that  what  I 
have  in  my  hand  is  the  Constitution  and  By-Laws 
and  Rules  of  Order  of  Warehouse  Union,  Local  No. 
6,  International  Longshoremen  &  Warehousemen's 
Union,  which  were  in  effect  at  the  time  of  the  events 
complained  of"? 

Mr.  Rowell:  (Examining  document)  Yes,  so 
stipulated. 

Mr.  Edises :     I  offer  that. 

Trial  Examiner  Ruckel:  That  will  be  marked 
the  Intervener's  next  succeeding  number. 

It  may  be  received. 

Mr.   Rowell :     No  objection. 

(Thereupon,  the  document  above  referred  to 
was  marked  Intervener's  Exhibit  No.  5  and 
received  in  evidence.) 

Trial  Examiner  Ruckel :     Call  your  next  witness. 
Mr.  Rovster:     Call  William  Howard. 
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WILLIAM  C.  HOA¥AED 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows :  [513]  . 

Direct  Examination 
By  Mr.  Eoyster : 

Q.     State  your  name  and   address,   please. 

A.  William  C.  Howard,  141  Ronada  Avenue, 
Piedmont. 

Q.  Did  you  sign  a  designation  card  for  the  A  F 
of  L,  Mr.  Howard  ?  A.     Yes,  sir. 

Q.     About  when  did  you  sign  it? 

A.  I  would  say  about  August  3rd,  somewhere 
in  there. 

Q.     Of  what  year?  A.     1944— '45. 

Q.     Do  you  know  Mr.  Hack  Gleichman? 

A.     Fairly  well.     I  have  seen  him  around  there. 

Q.  All  right.  Did  you  see  Mr.  Gleichman  in  the 
respondent's  plant  in  the  machine  shop? 

A.     Yes,  sir,  I  did. 

Q.  Now,  can  you  tell  us  about  when  you  saw 
him  there? 

A.  Well,  it  was  along  in  the  latter  part  of 
August. 

Q.     Of  last  year?  A.    Yes,  sir. 

Q.     Was  he  having  a  conversation  with  anyone? 

A.     With  the  machine  shop  foreman. 

Q.  And  what  is  the  name  of  the  machine  shop 
foreman?  A.     Victor  Petersen. 

Q.     And  could  you  hear  this  conversation? 

A.     Yes,  I  did.  [514] 
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Q.     Was   there   anyone   else   present ,  who   could 
hear  it  other  than  those  you  have  named? 

A.  No.  The  machine  shop  foreman  and  I  were 
standing  there  together  when  he  came  up. 

Q.     What  did  Mr.  Gleichman  say? 

A.  He  gave  him  a  whole  handful  of  buttons  and 
told  him  to  put  them  on  the  machinists. 

Q.     What  kind  of  buttons? 

A.     CIO  buttons. 

Q.    What  did  Mr.  Petersen  say,  if  anything? 

A.  He  just  took  them  and  walked  away,  didn't 
say  anything. 

Q.  Was  there  anything  said  about  the  A  F  of  L 
buttons  ? 

A.  Well,  he  wanted  them  to  take  off  A  F  of  L 
buttons  and  put  on  the  CIO  buttons,  is  what  I 
gathered  from  it. 

Mr.  Edises:  Now,  I  ask  that  that  go  out  as  the 
conclusion  and  opinion  of  the  witness. 

Trial  Examiner  Euckel:  What  did  he  say?  Did 
he  say  anything  about  taking  off  the  A  F  of  L 
buttons  ? 

The  Witness:     Yes. 

Q.     (By  Mr.  Royster)  :     Who  did? 

A.     Gleichman. 

Q.     To  whom  did  he  say  this? 

A.    To  Petersen. 

Q.     And  what  did  he  say? 

A.  Well,  Petersen  just  took  the  buttons  and 
walked  away,  didn't  say  anything.  [515] 

Q.     I  mean,  what  did  Mr.  Gleichman  say? 


620  Colgate-Palmolive-Peet  Co.  vs. 

(Testimony  of  William  C.  Howard.) 

A.  That  was  all  there  was  to  it.  He  just  told 
him  to  take — if  there  was  any  A  F  of  L  buttons  to 
take  them  off  and  have  CIO  buttons  put  on  all  of 
his  men. 

Q.  Did  you  attend  A  F  of  L  meetings  during  the 
month  of  August  ?  A.     Yes,  sir. 

Q.     Did  you  attend  them  directly? 

A.     Every  one  of  them. 

Q.     Do  you  know  Charles  Grube? 

A.     I  did. 

Q.     Did  you  see  Mm  near  any  of  these  meetings? 

A.  Practically  every  one,  if  not  every  one;  he 
was  out  in  front  with  the  business  agents  of  the 
CIO. 

Q.     Out  in  front  of  where? 

A.  In  front  of  where  we  met  with  the  A  F  of  L 
meetings. 

Q.  Where  was  he  with  respect  to  the  entrance 
to  this  hall? 

A.  Well,  usually  parked  across  the  street  right 
opposite  the  door,  and  to  one  side,  right  alongside 
of  the  door. 

Q.     Were  you  in  Mr.  Railey's  office 

Trial  Examiner  Ruckel:  Is  he  a  member  of  the 
CIO,  do  you  know? 

The  Witness:  He  is  a  member  of  the  CIO,  yes, 
sir.    He  is  also  a  foreman  in  the  plant. 

Q.  (By  Mr.  Royster)  :  Were  you  in  Mr. 
Railey's  office  on  [516]  September  1? 

A.     I  was.    I  was  the  first  one  in  there. 
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Q.     Did  you  have  a  conversation  with  Mr,  Eailey  ? 

A.     I  did. 

Q.     Will  you  tell  us  what  that  conversation  was? 

A.  I  asked  him  first  what  we  were  brought  in 
there  for.  He  told  me  to  wait  a  minute,  there  were 
some  more  coming  in.  After  they  came  in,  I  believe 
it  was  Mr.  Altman  read  this  letter  from  the  CIO. 
After  he  read  it  I  asked  Mr.  Railey,  I  said,  "Do 
you  mean  to  tell  me  3^ou  are  going  to  take  orders 
from  the  CIO  to  lay  old  employees  off?  Practically 
all  of  them  have  been  there  years.    I  know  I  have." 

And  he  says,  "Well,  I  didn't  want  you  fellows 
to  join  a  union  in  the  first  place.  You  joined  it. 
Now  you  got  yourself  in  trouble,  get  out  of  it." 

Q.  Was  that  a  direct  conversation  between  you 
and  Mr.  Railey? 

A.  Directly  with  me,  direct  with  me.  I  did  the 
talking  and  he  did  the  answering. 

Mr.  Royster:     That  is  all. 

Mr.  Hecht:     Just  a  moment,  please. 

As  to  the  testimony  relating  to  the  conversation 
between  Hack  Gleichman  and  Foreman  Victor 
Petersen,  I  move  to  strike. 

Trial  Examiner  Ruckel :     It  may  stand. 

Mr.  Hecht :  As  to  the  incident  of  Charles  Grube 
being  [517]  around  there  for  A  F  of  L  meetings  I 
move  to  strike. 

Trial  Examiner  Ruckel:     Motion  denied. 

Mr.  Rowell:  Mr.  Examiner,  I  desire  to  ask  one 
question  of  this  witness  similar  to  one  to  which  ob- 
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jection  vras  sustained  yesterday.     Before  asking  it 

I  Avant  to  explain  the  reason. 

This  witness,  as  well  as  others,  has  testified  to  a 
statement  by  Mr.  Railej^,  that  he  did  not  want  them 
to  join  a  union  in  the  first  place,  and  now  that  they 
are  in  that  trouble  they  could  get  themselves  out 
of  it.  Mr.  Railey  denied  having  made  any  such 
statement,  and  the  reason  he  gave  for  the  fact  that 
he  wouldn't  have  been  likely  to  do  it  was  that  he 
never  fought  them,  he  never  fought  the  union.  I 
wish  to  ask  a  question  of  this  witness  on  that 
subject. 

Mr.  Hecht:     If  you  are  going  into  that 

Trial  Examiner  Ruckel:  (Interposing)  You 
will  have  to  file  another  charge  and  have  an  unfair 
labor  practice  case. 

Mr.  Rowell:  After  all,  there  has  been  a  conflict 
in  the  testimony.  It  is  a  matter  of  believing  these 
witnesses  or  believing  Mr.  Railey 's  statement. 

Trial  Examiner  Ruckel:  Whatever  this  witness 
said  would  be  his  own  conclusions. 

Mr.  Rowell :  No.  I  am  going  to  ask  him  whether 
he  was  present  on  occasions  which  strongly  indi- 
cate— not  an  opinion.  I  want  to  have  him  testify 
as  to  facts.  [518] 

Mr.  Hecht:  Mr.  Examiner,  if  that  question  is 
permitted,  of  course  I  will  ask  for  a  recess  after 
Saturday  to  recall  Mr.  Railey  to  rebut  any  testi- 
mony. 

Trial  Examiner  Ruckel:  We  are  not  going  to 
do  anything  that  isn't  covered  by  the  pleading. 
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Mr.  Edises:  Mr.  Examiner,  I  want  to  say  as  far 
as  the  Intervener  ILWU  is  concerned,  we  recog- 
nize that,  of  course,  the  testimony  would  be  irrele- 
vant because  it  is  an  impeachment,  it  is  an  attempted 
impeachment  on  an  immaterial  point.  However, 
as  far  as  the  attempt  to  show  that  the  company 
fought  the  ILWU  over  a  period  of  years,  we  would 
hardly  be  in  a  position  to  deny  that  there  was  con- 
siderable conflict  between  the  company  and  the 
imion. 

Mr.  Hecht :  Now,  I  am  not  going  to  subscribe  to 
that  statement,  Mr.  Edises,  because  in  the  first  place 
I  know  nothing  about  it,  and  Mr.  Eailey's  informa- 
tion to  me  is  to  the  contrary. 

Mr.  Edises:  Well,  obviously  colloquy  between 
us 

Trial  Examiner  Euckel:  When  the  witness  says 
*' never  fought  the  union"  that  is  his  opinion.  He 
is  not  testifying  that  he  never  made  this  or  that 
particular  statement  which  might  be  controverted 
by  evidence  to  the  contrary.  How  are  you  going 
to  controvert  his  opinion,  that  his  company  never 
fought  the  union?  Maybe  your  opinion  is  that  it 
did,  but  it  still  is  a  question  of  opinion.  [519] 

Mr.  Rowell:  If  the  facts  are  so  obvious,  Mr. 
Examiner,  and  I  think  they  are  somewhat  obvious 
and  very  strong 

Trial  Examiner  Ruckel:  Well,  I  am  not  going 
to  permit  the  question.  You  can  ask  it  if  you  want 
to  and  I  will  sustain  the  objection. 
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Mr.  Eowell:  Well,  I  won't  ask  it  then.  No  fur- 
ther questions. 

Mr.  Hecht:  I  have  no  questions  of  the  witness. 
Oh,  yes,  one  question. 

Cross  Examination 

By  Mr.  Hecht: 

Q.  Mr.  Howard,  did  you  on  December  17,  1945, 
attend  something  that  has  been  described  as  a  trial 
or  hearing  on  charges  brought  against  you  by  the 
ILWU?  A.     What  date? 

Q.     December  17,  1945? 

Mr.  Rowell:  We  will  stipulate  that  that  was 
the  date. 

A.  I  attended  a  trial  that  I  was  called  to  by  the 
advice  of  the  attorneys  I  appeared  before  but  did 
not  stand  trial. 

Q.     (By  Mr.  Hecht):     You  didn't  stand  trial? 

A.     No,  sir. 

Q.  Have  you  since  that  date  received  a  notice 
that  you  have  been  expelled  from  the  ILWU? 

A.  No,  I  haven't,  but  I  have  had  information 
that  I  was  expelled. 

Mr.  Hecht:     That  is  all.   [520] 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Edises:     Yes. 

Q.  (By  Mr.  Edises)  :  How  long  were  you  a 
member  of  the  ILWU,  Mr.  Howard? 

A.  All  the  time  it  has  been  in  the  plant.  I  was 
there  ])efore  any  union  came  in  the  plant. 
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Q.  How  long,  then,  have  you  been  a  member  of 
the  ILWU  or  its  predecessor? 

A.  Well,  I  don't  know.  I  went  in  when  the 
plant  was  taken.    I  don't  know  the  date. 

Q.  Were  you  there  when  Charlie  Grube  was  an 
ordinary  employee,  not  a  foreman? 

A.  I  was  on  the  committee  with  him.,  he  and  I 
were  on  the  same  committee  there  together.  He 
was  the  head  shop  steward  and  I  was  a  steward. 

Q.     Head  shop  steward  for  the  ILWU? 

A.     Yes,  sir. 

Q.  Charlie  was  one  of  the  founders  of  the  union 
at  Peet's,  wasn't  he? 

A.  He  and  I  were,  and  the  man  I  mentioned, 
Victor  Petersen. 

Q.  And  isn't  it  a  fact  that  Charlie  Grube  and 
yourself  and,  well,  several  other  employees,  were 
actually  the  leading  spirits,  the  leading  spirits  in 
the  ILWU?  A.     No.  [521] 

Q.     At  the  plant? 

A.  Not  of  the  ILWU.  We  started  it  around 
there  before  we  went  into  the  ILWU. 

Q.  I  understand  that.  What  I  mean  is  that  as 
far  as  union  organization  at  the  plant  is  concerned, 
both  in  the  ILWU  and  the  organization,  which  was 
the  parent,  so  to  speak,  of  the  ILWU 

A.     (Interposing)     Yes. 

Mr.  Rowell:  Well,  let's  don't  be  mysterious 
about  that  organization.  It  was  the  ILA,  A  P  of  L, 
wasn't  it? 

Mr.  Edises:     All  right,  ILA. 
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Q.  (By  Mr.  Edises)  :  You  and  Charlie  Grube 
and  a  number  of  others  were  the  pioneers  in  organ- 
ization at  the  plant,  isn't  that  true? 

A.     That  is  right. 

Q.  And  isn't  it  a  fact  that  until  he  was  made 
foreman  of  this  department  Charlie  Grube  was 
always  in  some  office  or  on  some  committee? 

A.     Yes,  that  is  true. 

Q.     In  the  union?  A.     That  is  true. 

Q.  Do  you  know  what  Mr.  Petersen  did  with 
these  buttons  that  Mr.  Gleichman  handed  him? 

A.     I  don't  remember. 

Q.  Well,  now,  will  you  explain  that,  please? 
Did  you  [522]  once  know  and  have  now  forgotten? 

A.    Yes. 

Q.     You  once  knew  and  you  have  now  forgotten? 

A.     I  have  forgotten  it,  yes. 

Q.  All  right.  What  did  you  know  before  you 
forgot  it? 

Mr.  Rowell:     Well,  now 

Trial  Examiner  Ruckel:  (Interposing)  Objec- 
tion sustained. 

Mr.  Edises:  Will  you  read  the  last  statement 
of  the  witness? 

Mr.  Hecht:  I  think,  Mr.  Examiner,  that  it  is 
obvious  from  the  demeanor  of  the  witness  that  he 
is  refusing  to  answer.  I  think  he  should  be  in- 
structed to  answer. 

Mr.  Rowell:  His  demeanor  doesn't  impress  me 
that  way  at  all.  He  has  been  a  very  cooperative 
witness. 
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Mr.  Edises:  Mr.  Examiner,  I  want  to  ask  that 
colloquy  of  this  kind  be  dispensed  with,  especially 
when  counsel  is  in  the  act  of  examining  the  witness. 

Mr.  Rowell :  Certainly.  When  Mr.  Hecht  makes 
a  comment  as  to  the  demeanor  of  the  witness  I  am 
entitled  to  make  a  comment  also. 

Mr.  Edises:  Mr.  Examiner,  haven't  I  the  right 
to  continue  with  my  examination? 

Trial  Examiner  Ruckel:  Yes.  The  objection  to 
the  particular  question  was  sustained. 

Mr.  Edises:  I  had  a  request  to  the  reporter.  I 
would  like  to  have  the  last  statement  of  the  witness 
read  in  answer  to  my  question,  the  question  and 
answer. 

(The  question  and  answer  referred  to  were 
read  by  the  reporter.) 

Mr.  Edises:     That  is  the  answer  I  wanted. 

Now,  Mr.  Examiner,  I  submit  it  is  flying  in  the 
face  of  common  sense  to  overlook  the  fact  that  this 
witness  is  being  deliberately  condemnations  and 
obstreperous. 

Mr.  Rowell :     Well,  now 

Mr.  Edises:  Now,  just  a  minute,  Mr.  Rowell,  I 
am  still  making  my  point. 

Trial  Examiner  Ruckel:  Let  counsel  finish  his 
statement. 

Mr.  Edises:  And  I  am  going  to  ask  the  Trial 
Examiner,  in  view  of  the  witness'  statement  and  his 
demeanor,  that  he  be  instructed  to  answer  my 
question. 
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Trial  Examiner  Ruckel :  He  cannot  answer  your 
question.  The  last  is  impossible  to  answer.  If  he 
has  forgotten,  then  he  cannot  possibly  sa}^  what  his 
recollection  was  before. 

Mr.  Edises:  Mr.  Examiner,  may  I  point  out 
when  I  asked  him  a  question  as  to  whether  he  knew, 
really  knew  what  had  taken  place,  his  answer  was 
"That  is  my  business." 

Now,  I  submit  after  all  this  is  a 

Trial  Examiner  Ruckel  (Interposing) :  That 
was  the  answer,  but  it  was  answered  to  a  question 
that  was  not  susceptible  of  being  answered.  [524] 

Mr.  Rowell:  Ask  your  question  again,  Mr. 
Edises.   I  am  sure  he  will  answer  it. 

Mr.  Edises :     All  right. 

Trial  Examiner  Ruckel:  The  question  that  v/as 
asked  him,  the  previous  question  before  that,  was 
what  did  Mr.  Petersen  do  with  the  buttons.  He  said 
he  had  forgotten. 

Do  you  mean  by  that  that  you  have  forgotten,  or 
you  don't  know? 

The  Witness:  I  didn't  pay  any  attention.  I  just 
walked  out.  It  was  none  of  my  affair  anyway.  He 
was  not  talking  to  me. 

Q.  (By  Mr.  Edises)  :  Well,  then,  your  answer 
is  that  you  don't  know? 

A.     Yes,  that  is  the  best  answer,  sure. 

Q.  You  don't  know,  in  other  words,  whether  he 
walked  into  the  next  room  and  dumped  all  those 
buttons  into  an  ashcan,  do  you? 

A.     No,  I  don't. 
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Q.  Uh  huh.  And  you  are  not  claiming  that  you 
saw  him  passing  any  of  them  out,  are  you  ? 

A.  No,  I  am  not.  I  told  you  I  walked  out.  I 
didn't  stay  to  see  the  proceedings. 

Mr.  Edises:  Yes.  Is  this  witness,  Mr.  Royster, 
covered  by  our  stipulation  ?  [525] 

Mr.  Royster:     He  is. 

Mr.  Edises :     Yes.  That  is  all. 

Mr.  Rowell :     No  questions. 

Mr.  Royster:     No  questions. 

Trial  Examiner  Ruckel :     That  is  all. 

(Witness  excused.) 

Mr.  Hecht:  I  renew  my  motions  to  strike,  Mr. 
Examiner. 

Trial  Examiner  Ruckel:     Beg  your  pardon? 
Mr.  Hecht :     I  renew  my  motions  to  strike. 
Trial  Examiner  Ruckel:     Motion  denied. 
Mr.  Royster:     Mr.  Richmond. 


FRANKLIN  L.  RICHMOND 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Royster: 

Q.     Will  you  state  your  name  and  address,  Mr. 
Richmond  ? 
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A.  Franklin  L.  Richmond,  1121  Blake  Street, 
Berkeley,  California. 

Q.  Did  you  sign  a  designation  card  for  the  A  F 
ofL?  A.     I  did. 

Q.     And  about  when  did  you  sign  it? 

A.     On  or  about  August  3,  I  believe. 

Q.     1945?  [526]  A.     Yes,  sir. 

Mr.  Hecht :     May  I  have  that  answer,  please  ? 

Mr.  Royster:     ''On  or  about  August  3,  I  believe." 

Q.  (By  Mr.  Royster)  :  Did  you  have  a  conver- 
sation with  Mr.  Gleichman  in  the  Toilet  Articles 
Department?  A.     Yes,  I  did. 

Q.     When  did  this  conversation  take  place? 

A.     I  don't  remember  the  exact  date. 

Q.     As  nearly  as  you  can  place  it? 

A.  It  was  just  about  four  days,  I  think,  before 
I  was  fired. 

Q.     And  when  were  you  fired,  as  you  put  it? 

A.     On  or  about  the  5th  of  September. 

Q.  Now,  who  was  present  when  this  conversation 
took  place? 

A.  Well,  at  the  first  part  of  it  there  was  only 
he  and  I. 

Q.     And  did  someone  else  later  join  you? 

A.     No.    I  walked  over  to  my  boss,  Mr.  Carlson. 

Q.  All  right.  Well,  now,  let's  have  the  conver- 
sation then  that  took  place  between  Mr.  Gleichman 
and  you  with  no  one  else  present  ? 

Mr.  Hecht:  I  am  sorry  to  interrupt,  Mr. 
Royster.   Who  did  he  say  his  boss  was? 

The  Witness :     Carlson. 
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Q.  (By  Mr.  Royster)  :  What  was  the  conversa- 
tion, Mr.  Richmond?  [527] 

A.  I  was  walking  across  the  floor,  and  I  had  my 
A  F  of  L  button  on.  He  spied  this  button,  he  walks 
over  and  he  says,  "What  in  the  hell  are  you  doing 
in  here?"  and  I  says,  "I  am  working  here,"  and  he 
says,  "How  long  have  you  ])een  working?"  I  says, 
"About  10  years."  He  says,  "Did  we  see  your 
book?"  and  I  says,  "You  did."  And  he  says,  "Let 
me  see  it." 

And  that  is  when  I  walked  over  to  my  boss. 

Mr.  Edises:  Excuse  me.  Was  that  conversation 
supposed  to  have  been  with  Mr.  Gleichman  ? 

Mr.  Royster:     Yes. 

Q.  (By  Mr.  Royster) :  Well,  when  you  walked 
over  to  your  boss  what  did  you  do? 

A.  I  says,  "Mr.  Carlson,  has  this  goon  got  any 
right  to  come  in  here  and — — " 

Mr.  Edises  (Interposing)  :     What  was  that? 

A.  I  asked  Mr.  Carlson  if  this  goon  had  any 
right  to  come  in  here  and  demand  to  see  my  book 
merely  because  I  have  got  a  button  on.  He  says, 
"Well,  he  can  ask  to  see  your  book,  is  all."  And  I 
says,  "All  right,  I  will  go  and  get  it." 

Mr.  Hecht :     You  said  what  ? 

The  Witness:     I  said,  "I  will  go  and  get  it." 

So  I  went  and  got  the  book,  and  I  gave  it  to  him, 
and  he  just  opened  up  the  back  of  it  and  got  the 
number.  And  he  says,  "1961,  huh?"  That  is  all. 
And  I  says,  "Now  I  suppose  I  will  get  one  of  your 
letters?"  He  says,  "You  will!"  [528] 
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Q.     (By  Mr.  Royster)  :     And  did  you? 

A.     I  did. 

Mr.  Hecht :  Was  Carlson  supposed  to  have  been 
present  during  this  conversation?  I  can't  hear  the 
witness. 

Mr.  Royster :  Well,  I  think  not,  but  I  will  get  it 
straight  here. 

Q,  (By  Mr.  Royster)  :  Was  Mr.  Carlson  pres- 
ent when  Mr.  Gleichman  looked  at  your  book  and 
got  the  number  ? 

A.  No,  he  was  not.  The  first  part  of  the  conver- 
sation was  approximately  25  feet  from  where  Mr. 
Carlson  was  standing,  and  when  I  walked  over, 
Gleichman  walked  over  with  me,  and  Mr.  Carlson 
told  me  he  could  ask  to  see  my  book,  so  I  walked 
back  over  to  the  dressing  room,  and  Mr.  Gleichman 
followed  me  over.  Mr.  Carlson  stayed  over  by  the 
packing  bench. 

Q.  Now,  were  you  called  to  the  office  of  any  one 
of  the  company's  executives  a  few  days  after  that? 

A.  Yes,  I  was.  I  was  called  into  Mr.  Carlson's 
office. 

Q.     And  what  took  place  there? 

A.  Well,  Mr.  Altman,  then — before  that,  a  few 
minutes  before,  had  came  along,  and  he  spoke  to 
me  and  I  spoke  and  I  says,  "I  hear  they  got  your 
oiler."  And  he  says,  "You  didn't  happen  to  hear 
anything  about  Mr.  Richmond,  did  you?"  And  I 
says,  "Well,  I  have  been  hearing  something  about  it 
for  several  days."  And  he  says,  "Well,  I  got  a  letter 
this  morning  that  you  are  no  longer  in  good  stand- 


N.  L.  R.  B.  et  at  633 

(Testimony  of  Franklin  L.  Eichmond.) 
ing  and  I  will  have  to  [529]  let  you  go."  And  I  says, 
''Well,  I  have  got  an  order  here  I  am  working  on 
that  Mr.  Carlson  asked  me  to  fix  for  him,"  I  says, 
"I  suppose  you  have  the  final  say,  but  Mr.  Carlson, 
being  my  immediate  boss,  you  go  and  tell  him  and 
let  him  come  and  tell  me,  and  that  will  give  me  a 
chance  to  finish  this  order." 

So  he  went  and  told  Mr.  Carlson,  and  then  Mr. 
Carlson  called  me  in  the  office. 

Q.  Well,  did  you  have  a  conversation  then  with 
Mr.  Carlson,  or  Mr.  Altman  % 

A.     Mr.  Altman. 

Q.     In  Mr.  Carlson's  office?  A.     Yes. 

Q.  And  will  you  tell  us — was  Mr.  Carlson  there 
also?  A.     Yes,  sir. 

Q.     Was  anyone  else  there  ? 

A.  No.  Well,  Louie  Muellei',  the  second  fore- 
man, did  walk  in  for  a  few  minutes  in  the  middle 
of  the  proceedmgs. 

Q.  And  this  took  place  about  the  5th  of  Sep- 
tember ? 

A.  On  or  about  that.  I  am  not  exactly  sure.  I 
think  it  was. 

Q.  And  what  was  the  conversation  now,  who  said 
it,  and  what  did  they  say  % 

A.  Well,  Mr.  Altman  said  that  he  has  been  noti- 
fied that  I  am  no  longer  in  good  standing  with  the 
Warehousemen's,  and  [530]  having  a  contract  with 
them  he  couldn't  keep  me  on  the  job.  And  I  says, 
''Well,  I  am  not  in  bad  standing  with  them."  I  says, 
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' '  I  have  my  book  in  my  pocket,  I  can  show  it  to  you, 

that  it  is  in  good  order." 

Mr.  Hecht:  Mr.  Examiner,  I  am  going  to  move 
to  strike  this  latter  part  of  the  conversation  right 
now.  I  don't  think  it  is  material  to  this  case  at  all, 
this  man's  opinion  as  to  his  position  in  the  union. 

Trial  Examiner  Ruckel:  Well,  let's  have  the 
whole  conversation. 

What  else  was  said? 

The  Witness:  And  he  says,  ''well,  there  would 
be  no  point  in  me  looking  at  your  book,"  he  says, 
*'the  thing  is,  we  have  a  contract  and  we  have  to 
live  up  to  it." 

Q.  (By  Mr.  Royster)  :  Have  you  exhausted  your 
recollection  as  to  what  else  may  have  taken  place? 

A.  No,  I  know  what  he  said.  I  was  just  trying 
to  think  how  he  said  it. 

Trial  Examiner  Ruckel :     Well,  what  was  it? 

A.  Well,  he  says  I  am  not  the  only  one  that  is 
being  laid  off.  He  says,  "Some  of  them  wanted  to 
see  it  in  writing,"  he  says,  "but  we  tried  to  refrain 
from  giving  it  in  writing  because  that  makes  it  seem 
so  final,"  and  he  would  want  to  keep  it  on  kind  of  a 
temporary  basis,  if  possible,  or  something  to  that 
effect,  is  the  way  he  put  it. 

Q.  (By  Mr.  Royster) :  Is  there  anything  else 
you  remember? 

A.  Yes.  I  remember  that  I  mentioned  to  him 
that  for  every  one  of  us  that  was  laid  off  like  that, 
for  wearing  those  buttons,  he  was  going  to  have  some 
kind  of  a  charge  placed  against  him.   I  didn't  know 
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just  what  kind  it  would  be,  but  he  would  have  some 
kind  of  a  charge  against  him.  Then  he  led  me  out  to 
the  gate.    I  haven't  been  back  yet. 

Mr.  Eoyster:     That  is  all. 

Mr.  Hecht :  I  move  to  strike,  Mr.  Examiner,  all 
that  testimony  referring  to  conversations  with  Mr. 
Altman,  and  with  respect  to  his  removal  from  em- 
ployment. 

Trial  Examiner  Euckel :  It  may  stand.  Any  ques- 
tions 1 

Mr.  Rowell:     No  questions. 

Trial  Examiner  Ruckell:     Respondent "? 

Cross-Examination 
By  Mr.  Hecht: 

Q.  Mr.  Richmond,  did  you  on  December  17,  1945, 
attend  a  trial  or  a  hearing  in  Oakland  at  the  Green 
Room,  a  trial  before  the  ILWU  committee? 

A.     Well,  I  went  to  this 

Q.     (Interposing) :     Call  it  what  you  will. 

A.  I  went  to  this  so-called  trial.  I  don't  re- 
member the  exact  date. 

Q.  It  would  be  around  December  17,  '45,  at  any 
rate'? 

A.     Possibly,  but  I  didn't  stand  trial. 

Q.     You  just  went  in  and  left?  [532] 

A.     Yes. 

Mr.  Hecht :     That  is  all. 

Trial  Examiner  Ruckel:  Just  a  moment.  Mr. 
Edises  ? 

Q.     (By  Mr.  Edises) :     Mr.  Richmond 
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Mr.  Hecht  (Interposing)  :  Ob,  pardon  me.  Be- 
fore you  go  on,  Mr.  Edises. 

Q.  (By  Mr.  Hecht)  :  Did  you  subsequently  get 
any  notice  from  the  ILWU  that  you  bad  been  ex- 
pelled from  the  Union'?  A.     No,  I  didn't, 

Q.  Did  you  hear  that  you  bad  been  expelled 
from  the  Union'? 

A.     I  heard  something  to  that  effect. 

Mr.  Hecht:     That  is  all. 

Q.  (By  Mr.  Edises)  :  Mr.  Richmond,  we  have 
stipulated  with  your  counsel  that  you  were  pres- 
ent at  this  meeting  of  July  30,  1945,  at  the  Finnish 
Brotherhood  Hall,  and  that  you  went  along  with 
the  actions  taken  there,  and  one  of  those  actions, 
you  may  recall,  was  the  sending  of  this  notice,  tele- 
graphic notice,  to  the  Union  and  to  the  company 
stating  that  people  there  were  withdrawing  from 
the  ILWU  and  forming  this  Employees  Welfare 
Association. 

You  recall  that,  do  you  not?  A.     I  do. 

Q.  When  did  you  change  your  mind  about  with- 
drawing from  the  ILWU? 

Mr.  Rowell:     That  is  objected  to.  [533] 

Trial  Examiner  Ruckel:     Just  a  moment. 

Finish  the  question. 

Q.  (By  Mr.  Edises)  :  The  question  was:  When 
did  you  change  your  mind  about  withdrawing  from 
the  ILWU? 

Mr.  Rowell:  That  is  objected  to;  there  is  no 
testimony  to  that  effect. 

Mr.  Edises:     Mr.  Examiner,  I  submit  this  wit- 
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ness  is  one  of  those  who,  by  stipulation,  withdrew 
from  the  ILWU,  and  here  we  find  a  little  while  later 
he  is  making  a  to-do  about  being  in  good  standing, 
or  not  being  in  good  standing,  and  I  have  a  right 

to  ask  him 

Mr.  Rowell:     Well 


Mr.  Edises:     And  I  have  a  right  to  thiish  my 
question,  too,  Mr.  Rowell. 
Mr.  Rowell:     Go  right  ahead. 
Mr.  Edises:     Will  you  read  back  my  statement, 
please  % 

(The  statement  referred  to  was  read  by  the 
reporter.) 

Mr.   Edises    (Continuing) :     whether  or  not 

he  changed  his  mind  and  when. 

Mr.  Rowell:  That  is  a  legal  question,  whether 
the  man  is  in  good  standing  or  not.  He  may  hap- 
pen to  have  the  impression  himself  that  if  he  pays 
these  dues  he  is  in  good  standing. 

Mr.  Edises :  Mr.  Examiner,  I  didn't  ask  him  that 
question.    I  asked  him  when  he  changed  his  mind. 

Mr.  Rowell:     The  question  is  misleading. 

Mr.  Hecht:  Mr.  Rowell,  I  will  enter  a  stipula- 
tion with  you  that  it  is  a  legal  question.  If  it  is, 
what  are  we  doing  here"? 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Edises:  The  objection  is  sustained  to  the 
question  when  he  changed  his  mind,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Yes. 

Mr.  Edises :  Now  I  will  ask  him  a  further  ques- 
tion. 
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Q.  (By  Mr.  Edises)  :  Mr.  Richmond,  did  you 
ever  change  your  mind  about  withdrawing  from  the 
ILWU? 

Mr.  Rowell :  Well,  that  is  the  same  question,  Mr. 
Examiner.  It  depends  on  the  legal  conclusion  of 
the  witness,  as  to  whether  or  not  he  actually  had 
withdrawn  from  the  ILWU. 

Mr.  Edises:     Well,  Mr.  Examiner, 

Trial  Examiner  Ruckel :  There  is  no  question  of 
the  legal  effect.  It  is  his  intention  we  are  concerned 
with. 

Mr.  Edises :     Certainly. 

Trial  Examiner  Ruckel:  He  may  answer,  if  he 
can. 

A.  Well,  I  would  like  to  answer  with  a  state- 
ment. 

Trial  Examiner  Ruckel:     You  can. 

The  Witness :  I  was  against  going  into  the  Ware- 
housemen from  the  beginning,  in  July  of  1941,  I 
never  wanted  to  go  into  it,  and  I  voted  so  when 
our  local  voted  on  the  question  whether  or  not  to 
go  into  it.   I  voted  against  it.  [535] 

Trial  Examiner  Ruckel:  Well,  that  isn't  an- 
swering the  question.  Counsers  point  is  that  you 
approved  of  this  wire  which  was  sent  saying  that 
the  group  was  withdrawing  from  the  ILWU,  this 
wire  sent  at  this  meeting  on  July  30.  Then  we  find 
that  as  late  as  September  you  are  still  a  member  of 
the  union  because  it  is  not  until  some  time  in  Sep- 
tember that  you  are  expelled.  So  counsel  asked  you 
when  it  was  that  you  changed  your  mind. 
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Mr.  Edises:     If  he  changed  his  mind. 

Trial  Examiner  Rnckel:  If  you  changed  your 
mind. 

Mr.  Edises :  The  question  asked  when  he  changed 
his  mind  was  objected  to. 

Q.  (By  Mr.  Edises)  :  I  am  now  asking  you,  Mr. 
Richmond,  if,  after  this  withdrawal  telegram  in 
Avhich  you  concurred  on  July  30,  if  you  changed 
your  mind  after  that  about  belonging  to  the  ILWU  ? 

A.  And  you  mean  did  I  change  my  mind  and 
want  to  stay  in  good  standing  ■?  Is  that  your  point  *? 

Trial  Examiner  Ruckel :     Yes. 

Q.  (By  Mr.  Edises) :  Yes,  that  is  all  right.  We 
will  put  it  that  way. 

A.     No,  not  at  all. 

Q.     Yes. 

A.  I  didn't  change  my  mind,  and  I  didn't  give 
a  hoot  about  being  in  good  standing  with  the  union, 
as  far  as  that  was  [536]  concerned.  It  was  merely 
the  fact  that  Mr.  Altman  was  using  this  as  an  ex- 
cuse to  fire  me. 

Mr.  Edises:     Now,  I  ask  that 

The  Witness:     And  I  was  merely 

Mr.  Edises:     Just  a  minute. 

I  ask  that  part  about  Mr.  Altman  go  out. 

Trial  Examiner  Ruckel:     It  may  be  stricken. 

Q.  (By  Mr.  Edises) :  In  other  words,  if  I  un- 
derstand your  answer,  the  telegram  of  July  30th 
withdrawing  from  the  ILWU  expressed  your  true 
wishes  and  intentions,  and  you  never  changed  your 
mind;  is  that  right?  A.     That  is  right. 
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Mr.  Edises :     That  is  all. 

Mr.  Hoyster:     No  questions. 

Mr.  Eowell:     Xo  questions. 

Mr.  Heelit:  Mr.  Examiner,  in  the  testimony  of 
the  witness  on  cross-examination  I  move  to  dis- 
miss any  charges  on  behalf  of  this  complainant 
against  the  respondent. 

Trial  Examiner  Euckel:  Motion  denied  at  this 
time. 

Mr.  Rowell:     Could  I  ask  one  question? 

Redirect  Examination 
By  Mr.  Rowell: 

Q.  With  regard  to  that  so-called  trial  that  the 
ILWU  had  you  come  to,  you  testified  that  you  went, 
there  and  left. 

Did  you  in  addition  join  in  that  statement  which 
was  [537]  read  in  your  behalf  explaining  the  rea- 
sons why  you  weren  't  standing  trial  ?  A.     Yes. 

Mr.  Rowell:     No  further  questions. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Royster:     None. 

Mr.  Hecht:     No  questions. 

Trial  Examiner  Ruckel:     That  is  all. 

(Witness  excused.) 
Mr.  Royster:     Mr.  Navarro. 


EDWARD  NAVARRO 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Royster: 

Q.     State  your  name  and  address,  please'? 

A.  Edward  Navarro,  1516  5th  Street,  Berkeley, 
California. 

Q.  When  did  you  go  to  work  for  the  respondent, 
Mr.  Navarro? 

A.  Oh,  it  was  in  December,  on  or  about  the  5th, 
1944. 

Q.  Were  you  a  member  of  any  labor  organiza- 
tion when  you  went  to  work  there? 

A.     Yes,  I  was  a  member  of  the  1304,  CIO  Union. 

Q.     Is  that  the  East  Bay  Union  of  Machinists? 

A.     Yes. 

Q.     Local  1304?  [538]  A.    Yes. 

Q.  Now,  did  you  continue  your  membership  in 
that  organization?  A.     Yes,  I  did. 

Q.  Did  you  sign  a  designation  card  for  the  A.  F. 
of  L.  ?  A.     Yes,  on  or  about  August  3. 

Q.     1945?  A.     1945. 

Q.  After  signing  that  designation  card  did  you 
continue- — I  will  withdraw  that. 

Did  you  ever  pay  dues  to  Local  1304? 

A.     Yes,  I  did,  until 

Q.  After  signing  the  designation  card  of  the  A. 
F.  of  L.,  did  you  continue  to  pay  dues? 

A.     Yes,  I  did. 

Q.     Did  you  ever  join  the  ILWU? 

A.     No,  I  didn't. 

Q.     Did  you  in  the  month  of  August,  1945,  or 
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early  September,  1945,  make  any  attempt  to  trans- 
fer to  the  ILWU? 

A.     I  did.   I  went  and  I  w^as  refused. 

Q.     You  made  an  attempt  to  transfer? 

A.     I  did. 

Q.     And  the  transfer  was  refused? 

A.    A^es. 

Mr.  Edises:     What  was  the  date  of  that?  [539] 

Q.  (By  Mr.  E oyster) :  Can  you  give  us  the 
date  that  you  made  this  attempt? 

A.  Well,  it  was  on  or  about  September  4th  when 
I  was  handed  that  letter  from  Mr.  Wood  that  I  had 
to  go  to  Oakland  and  join  the  ILWU,  about  10 
o'clock  I  was  handed  that  letter,  and  I  went  about 
three  o'clock.  I  went  out — they  made  me  go  out 
to  transfer,  and  I  met  Mr.  Smith. 

Q.     Is  that  Jim  Smith? 

A.  Yes,  and  I  handed  the  letter  and  my  book 
saying  that  the  ILWU  tried  to  transfer  me,  or  else 
I  wouldn't  be  working  at  Peet's  any  longer,  and 
there  was  another  man  there  from  the  Machinists 
Union  that  said  I  couldn't  be — get  any  transfer 
because  I  was  wearing  an  A.  F.  of  L.  button  in 
the  plant. 

So  Mr.  Smith  handed  me  the  letter  and  the  book 
back  and  said  that  I  was  washed  out.    That  is  all. 

Q.  So  you  were  never  able  to  transfer  to  the 
ILWU?  A.     No. 

Q.  And  you  were  taken  off  the  job  at  Peet's 
were  you  not?  A.     Yes. 

Mr.  Royster:     That  is  all. 
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Mr.  Heclit :     Off  the  record,  please. 
Trial  Examiner  Ruckel :     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Cross-Examination 
By  Mr.  Edises: 

Q.  Mr.  Navarro,  when  did  you  go  to  work  at 
Peet's^  A.     On  or  about  December  5,  1944. 

Q.     And  what  was  your  job? 

A.     Soap  blower. 

Q.     Soap  blower  ?  A.     Yes,  sir. 

Mr.  Edises:  Will  it  be  stipulated  that  the  job 
that  this  witness  was  engaged  in  was  one  of  those 
which  is  covered  by  the  contract  between  the  com- 
pany and  Local  6"? 

Mr.  Royster:  I  assume  that  is  so.  Let's  go  off 
the  record  for  a  minute. 

Trial  Examiner  Ruckel:     Off  the  record. 
(Remarks  outside  the  record.) 

Trial  Examiner  Ruckel:     On  the  record. 

Mr.  Edises:  Will  it  be  stipulated  by  counsel  for 
the  parties  here  that  the  witness  Navarro  was  en- 
gaged in  an  activity,  a  job  which  is  within  the  bar- 
gaining unit  covered  by  the  contract  of  July  9, 
1941? 

Mr.  Royster:     So  stipulated. 

Mr.  Rowell:     So  stipulated. 

Mr.  Hecht:     So  stipulated. 

Q.  (By  Mr.  Edises)  :  Now,  Mr.  Navarro,  what 
was  the  date  in  1944  that  you  went  to  work? 

Mr.  Rowell :    Already  asked  and  answered.  [541] 
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Mr.  Royster:     That  is  the  third  time  now. 

Mr.  Edises:     I  am  sorry. 

Mr.  Royster:     December  5. 

Mr.  Edises:     December  5. 

Q.  (By  Mr.  Edises)  :  Did  you  apply  for  mem- 
bership in  ILWU  Local  6  on  or  before  December 
20,  1944?  A.     No. 

Q.  Did  you  apply  for  membership  in  Local  6 
at  any  time  after  you  went  to  work,  and  prior  to  the 
time  that  you  went  to  see  Jim  Smith*? 

A.     No,  I  didn't  apply. 

Mr.  Edises :  I  have  no  further  questions,  but  I 
wish  to  direct  the  attention  of  the  Trial  Examiner 
to  Section  3  of  the  agreement,  which  is  in  evidence, 
which  provides  that  any  employee  in  order  to  be 
eligible  for  employment  by  the  company,  and  who 
is  within  the  bargaining  unit,  must  make  applica- 
tion for  membership  within  15  days  of  their  em- 
ployment in  order  to  have  status. 

Trial  Examiner  Ruckel:  What  is  the  Board's 
theory  at  to  this  man  ? 

Mr.  Royster :  That  he  was  left  alone,  that  it  was 
satisfactory  for  him  to  belong  to  the  CIO  Machin- 
ists Union  until  the  time  came  when  he  wore  an 
AFL  button  in  the  plant,  and  a  question  concerning 
representation  arose,  and  the  campaigning  got  hot, 
and  then  they  thought  they  had  better  get  rid  of 
him.  [542]  I  think  they  are  stultified  by  the  fact 
they  let  him  go  for  9  months. 

Trial  Examiner  Ruckel:  Isn't  that  their  privi- 
lege to  let  him  go? 
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Mr.  Royster:     What  is  that? 

Trial  Examiner  Ruckel:  You  claim  that  is  not 
their  privilege? 

Mr.  Royster:  Oh,  it  is  their  privilege  to  let  him 
go  for  9  months.  They  are  privileged,  of  course, 
never  to  require  him  to  join  the  ILWU? 

Mr.  Rowell:  But  when  he  joins  the  A.  F.  of  L. 
he  is  then  required  to,  when  he  joins  in  a  move- 
ment of  change  of  affiliation. 

Mr.  Hecht :  Mr.  Examiner,  may  I  point  out  that 
the  record  shows  that  five  of  the  complainants  in 
this  matter  were  the  stewards  from  the  date  he 
went  into  the  employ  of  the  company  to  July  1, 
1945. 

Trial  Examiner  Ruckel:  Well,  anyway,  that  is 
your  theory. 

Mr.  Royster:     That  is  our  theory,  yes. 

Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Rowell :     I  have  a  question  or  two. 

Redirect  Examination 
By  Mr.  Rowell : 

Q.  When  you  went  to  work  there,  Mr.  Navarro, 
did  you  know  of  this  contract  the  ILWU  had  with 
the  [543]  Company? 

Mr.  Edises:  Objected  to  as  immaterial,  whether 
he  knew  it  or  not.  The  question  is  one  of  whether 
the  ILWU  had  the  right  under  its  contract. 

Mr.  Rowell :     That  is  preliminary,  Mr.  Examiner. 

Mr.  Edises:     To  ask  that  this  man  be  dismissed. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.     (By    Mr.    Rowell)  :     Did    anyone    from    the 
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ILWU  come  aroimd  to  you  when  yoii  were  working 
before  this  date  of  September  4th  or  5th  that  you 
testified  to  and  ask  you  to  join — tell  you  you  had 
to  join  a  union?  A.     Yes;  Mr.  Davies. 

Q.     Mr.  Davies?  A.     Roy  Luchsinger. 

Q.     Roy  Luchsinger?   When  was  that? 

A.  I  couldn't  remember  exactly,  but  it  was  about 
— two  or  three  months  after  I  started  working  there, 
and  he  called  my  attention  and  said,  "You  better 
go  and  join  the  ILWU."  And  I  went  to  get  my 
release  card  from  the  1304,  and  I  can't  name  the 
two  persons  that  were  there,  and  they  said,  "Well, 
if  there  are  four  more  members  of  the  1304  in  that 
plant  that  have  not  been  molested  by  this  union, 
why  could  I  want  any  transfer?"  "You  stay  the 
same  way  that  you  are."  So  I  stayed,  and  nobody 
bothered  me  after  that  in  the  1304  because  there 
was  four  more  machinists  there,  and  they  never 
made  any  [544]  attempt  to  transfer  them  to  the 
ILWU. 

Mr.  Hecht:  I  move  to  strike  all  of  that,  Mr. 
Examiner. 

Trial  Examiner  Ruckel:     It  may  stand. 

Mr.  Rowell:     I  think  it  is  perfectly  relevant. 

Q.  (By  Mr.  Rowell)  :  To  your  knowledge,  are 
there  other  members  of  1304  still  employed  there 
that  are  not  members  of  the  ILWU? 

A.  Yes,  there  are  three  or  four  of  them.  I  am 
not  sure  if  there  are  four,  but  three  there  are. 

Mr.  Rowell :     That  is  all. 

Mr.  Royster:     No  questions. 
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Mr.  Heeht :  Mr.  Examiner,  I  move  to  dismiss  all 
the  charges  brought  on  behalf  of  this  complainant. 

Trial  Examiner  Ruckel:  Motion  denied  at  the 
present  time. 

Mr.  Royster:     That  is  all. 

Trial  Examiner  Ruckel:     That  is  all. 

(Witness  excused.) 
Mr.  Rovster:     Rose  Gilbert. 


ROSE  GILBERT 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Royster: 

Q.     Will    you    state    your    name    and    address, 
please?  [545] 

A.     Rose  Gilbert,  2449  Bonner,  Berkeley. 

Q.     When  did  you  go  to  work  for  the  Respon- 
dent, Miss  Gilbert  <? 

A.     Oh,  sometime  in  September.     I  don't  know 
when. 

Mr.  Edises:     Will  you  talk  up  a  little? 

The  Witness:     I  went  to  work  at  Colgate-Peet's 
som.etime  in  September. 

Trial  Examiner  Ruckel:     Of  what  year? 

The  Witness :     Of  '45. 
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Q.  (By  Mr.  Royster) :  Could  it  have  been  about 
the  21st  of  August,  1945? 

A,  It  might  be,  somewhere  around  there.  I 
don't  know  the  exact  date  I  started. 

Q.  Xow,  will  you  tell  me  how  you  secured  em- 
plo}T:nent  there? 

A.  I  went  down  there  and  put  an  application  in 
and  about 

Q.     (Interposing):     Went  down  where? 

A.     Down  to  the  office  at  Colgate-Peet's. 

Q.     Of  the  plant?  A.     Yes. 

Q.     All  right. 

A.  And  a  few  day  later  they  called  me  up,  and 
I  went  to  work  there. 

Q.  Were  you  told  that  you  must  join  any  labor 
organization  to  work  there? 

A.  No,  there  was  not  any  stipulation  of  any 
kind  that  the  [546]  CIO  was  even  in  there.  I 
didn't  even  know  they  existed,  nor  did  any  shop 
steward  or  anybody  else  come  around  and  tell  me 
there  was  a  CIO  in  there. 

Q.  Did  you  join  any  union  when  you  went  to 
work  there? 

A.  I  joined  the  AF  of  L  after  I  was  there  for 
about,  oh,  I  guess,  two  or  three  days. 

Q.     And  did  you  have  an  AF  of  L  button? 

A.     Yes. 

Q.     What  did  you  do  with  it? 

A.     Wore  it.    I  was  a  member  of  their  union. 

Q.  Did  you  wear  it  in  the  plant  while  you  were 
at  work?  A.     Sure! 
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Q.     When  were  you  discharged  by  the  company? 

A.     I  can't  remember  the  date. 

Q.  Could  it  have  been  the  13th  of  September, 
1945? 

A.  It  might  be  that,  or  a  little  later.  I  know  I 
didn't  work  there  very  long,  not  any  longer  than 
about  two  or  three  weeks,  I  don't  think. 

Q.  Well,  will  you  tell  me  the  events  leading  up 
to  your  discharge?  Did  you  have  a  conversation 
with  anyone? 

A.  Yes,  I  had  a  conversation  with  that  guy 
there  in  the  maroon  tie  (indicating). 

Mr.  Edises:     You  mean  Mr.  Gleichman? 

The  Witness:  I  mean  that  guy  in  the  red  tie. 
He  is  no  "Mr."  to  me.  [547] 

Trial  Examiner  Ruckel:  Just  answer  the  ques- 
tions. Don't  be  impertinent.  Answer  the  ques- 
tions. 

Mr.  Rowell:  Try  to  hold  your  temper  with  re- 
gard to  Mr.  Gleichman. 

The  Witness :     Oh,  him  ?  I  would  like  to  slug 

Mr.  Royster:  Well,  may  the  record  show  that 
the  witness  has  identified  Hack  Gleichman  as  the 
person  with  whom  she  had  a  conversation? 

Trial  Examiner  Ruckel:  The  Avitness  has  iden- 
tified Mr.  Gleichman. 

The  Witness :  Well,  he  isn't  ih^  one  that  stopped 
us  outside  the  gate  that  day.  They  stopped  every- 
body going  in  the  gate  and  asked  them  if  they  were 
a  member,  and  I  said,  ''No,"  so  he  told  me  to  stand 
with  another  group.     I  don't  know  who  the  men 
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were.     And  I  did,  and  then  another  fellow  came 

over  and  he  said,  "No,  let  her  go  through.    I  know 

she  is  a  member  of  the  AF  of  L,  but  she  has  been 

misled." 

So  he  took  down  my  name,  and  he  wrote  "mis- 
led" after  it,  and  I  v/ent  through  and  I  went  to 
work. 

Not  long  after  that  Gleichman  and  that  guy  sit- 
ting alongside  of  him  (indicating)  came  up  to  me 
one  day  and  they  asked  me  if  I  was  a  member  of 
the  CIO,  and  I  said,  "No,"  and  he  asked  me  if  I 
was  a  member  of  the  AF  of  L,  and  I  said  "Yes." 

Trial  Examiner  Euckel:  Did  he  ask  you  to  join 
the  CIO^?  [548] 

The  Witness:  Yes.  And  I  told  him  that  I  was 
going  to  wait  until  the  matters  were  settled  there 
at  the  plant.  He  said  as  far  as  he  was  concerned 
that  I  was  through  working  at  Colgate-Peet's,  and 
I  told  him  I  would  come  in,  and  I  came  in  the  next 
day.  Then  we  went  to  Mr.  Wood's  office,  and  he 
talked  to  Mr.  Wood,  and  I  told  Mr.  Wood  I  would 
join  the  CIO  if  they  gave  me 

Mr.  Wood:     Speak  louder. 

The  Witness:     if  they  gave  me  the  15  days' 

notice  that  everyone  else  got  that  was  a  closed  shop. 
And  Gleichman  said  "No,"  and  Mr.  Wood  himself 
turned  around  and  asked  Gleichman  if  I  was  fired 
or  not. 

Who  does  the  firing?    You  or  him? 
.  Trial  Examiner  Ruckel:     That  may  be  stricken. 
I  said,   young  lady,   don't  be  impertinent   on   the 
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witness  stand.     Any  further  questions  of  this  wit- 
ness ? 

Mr.  Royster:     None. 
Mr.  Hecht:     I  have  none. 

Trial  Examiner  Ruckcl:  Have  you  any  further 
questions  f 

Mr.  Royster:     No  further  questions. 
Trial  Examiner  Ruckel:     On  what  theory  is  she 
in  the  complaint? 

Mr.  Royster:  On  the  theory,  in  the  first  place, 
she  was  not  notified  that  there  was  a  closed  shop 
contract  existing  there.  [549] 

Trial  Examiner  Ruckel:  Well,  that  is  up  to  the 
person  that  hires  her,  isn't  it? 

Mr.  Royster:  Yes,  except  tlie  day  she  was  dis- 
charged, and,  further,  there  is  a  substantial  ques- 
tion in  my  mind  as  to  the  right  of  a  contracting 
union,  when  there  is  a  controversy  as  to  who  is  the 
bargaining  agent  for  the  employees,  to  force  the 
employee  to  join  any  particular  labor  organization 
as  a  condition  of  emplojTiient. 

Mr.  Rowell:  The  question  is  whether  the  com- 
pany has  the  right  to  comply  with  the  requests  of 
the  contracting  union  in  such  a  situation  when  they 
have  been  notified  of  the  existence  of  a  question 
concerning  representation  among  their  employees. 
Trial  Examiner  Ruckel:  You  mean  to  say  that 
the  mere  filing  of  a  petition — the  petition  was  filed 
in  August? 

Mr.  Royster:     The  petition  was  filed  in  August. 
There  had  been  a  hearing  on  it. 
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Trial  Examiner  Ruckel:  Upholds  the  operation 
of  the  contract,  therefore  a  union  could  file  a  peti- 
tion every  week  or  every  month,  that  automatically 
would 

Mr.  Royster:  Not  "automatically,"  There  is 
another  question  here,  whether  this  girl  was  given 
a  sufficient  opportunity  to  join  the  ILWU. 

Trial  Examiner  Ruckel :  She  said  she  was  asked. 
It  is  quite  obvious  she  never  intended  to,  in  fact, 
she  practically  [550]  said  she  never  intended  to. 
That  is  the  way  I  understood  her  testimony. 

Now,  you  said  you  didn't  tell  them  you  would 
join? 

The  Witness:     Yes. 

Trial  Examiner  Ruckel:  Who  did  you  tell  that 
to? 

The  Witness :  I  told  Mr.  Wood  and  Mr.  Gleich- 
man. 

Mr.  Hecht:     If  they  would  give  you  15  days? 

The  Witness:  If  they  would  give  me  the  15 
days'  notice  I  would  join  the  CIO. 

Trial  Examiner  Ruckel:  And  what  15  days' 
notice  did  you  refer  to? 

The  Witness:  Well,  the  15  days'  notice  practi- 
cally anybody  gets  when  they  go  into  a  closed  shop. 
You  don't  have  to  join  any  union  immediately. 

Trial  Examiner  Ruckel :  You  didn  't  refer  to  any 
particular  15  days'  notice,  though? 

The  Witness:  No,  just  a  15-day  notice.  And 
Mr.  Wood  asked  Mr.  Gleichman  if  it  was  all  right, 
and  Gleichman  said  "No." 
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Trial  Examiner  Ruckel :     Any  further  questions  ? 

Mr.  Hecht:  I  have  no  questions  except  a  motion 
to  dismiss  all  charges  brought  on  behalf  of  this 
complainant  which,  I  think,  should  be  granted  at 
this  point,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Motion  allowed.  [551] 

You  are  excused. 

(Witness  excused.) 

Mr.  Royster:  May  we  have  a  few  minutes'  recess 
right  now  ?  I  believe  that  is  all  the  witnesses  I  have, 
Mr.  Examiner. 

Trial  Examiner  Ruckel:     Recess  for  10  minutes. 

(A  short  recess  was  taken.) 

Trial  Examiner  Ruckel :  Does  the  Board  have 
any  further  witnesses  ? 

Mr.  Royster:  No  further  witnesses,  Mr.  Ex- 
aminer. I  do  have  a  few  more  matters  that  I  wish 
to  bring  up  at  this  time. 

The  first  is  with  respect  to  Board's  Exhibit  6. 
The  company  has  supplied  me  with  a  photostatic 
copy  of  the  telegram  which  was  sent  by  certain  in- 
dividuals as  shown  on  Board's  Exhibit  6,  and  the 
photostatic  copy  differs  slightly  from  the  copy  of 
the  telegram  which  is  in  evidence,  and  I  will  ask, 
if  the  parties  will  agree,  that  this  photostatic  copy 
may  be  submitted  now  for  Board's  Exhibit  6. 

Mr.  Hecht:     No  objection,  Mr.  Royster. 

Mr.  Rowell:     No  objection. 
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Trial  Examiner  Riickel:  Is  there  any  objection, 
Mr.  Edises? 

Mr.  Royster:  Substituting  this  photostatic  copy 
for  the  one  already  in  evidence?  [552] 

Mr.  Edises:     None  at  all. 

Mr.  Royster:     It  is  Board's  6. 

Trial  Examiner  Ruckel:  Motion  allowed  to  sub- 
stitute the  document  for  the  one  now  in  evidence. 

Mr.  Royster:  Oh,  Mr.  Examiner,  around  the 
6th,  7th,  or  8th  of  January,  1946,  I  requested  Mr. 
Wood  to  supply  me  with  a  list  of  individuals  who 
had  been  released  from  the  employment  of  the  com- 
pany from  and  including  July  30,  1945,  to  date.  And 
in  response  to  my  request  Mr.  Wood  sent  me  this 
list  through  the  mail.  Included  on  the  list  were  the 
names  of  three  individuals  who  are  not  named  in 
the  complaint,  and  lines  have  been  drawn  through 
those  names. 

I  Oiler  this  list  now  in  evidence. 

Mr.  Edises:     May  I  see  it,  please? 

Mr.  Royster:     Yes  (handing  document). 

Trial  Examiner  Ruckel:  With  the  exception  of 
those  names,  then,  those  on  the  list  are  identical 
with  those  whose  names  appear  in  the  complaint  ? 

Mr.  Royster:     Yes. 

Trial  Examiner  Ruckel :  What  is  the  purpose  of 
the  exhibit,  then,  Mr.  Royster? 

Mr.  Royster:  Well,  it  shows  the  period,  the  date 
of  hiring  of  these  employees,  the  date  when  the  com- 
pany's record  shows  that  they  were  released,  and 
the  classification  of  employment  they  had  with  the 
company.  [553] 
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Trial  Examiner  Ruckel:  You  mean  it  is  a  little 
more  accurate  than 

Mr.  Royster:  Well,  possibly.  It  serves  to  ex- 
pand the  information  concerning  these  employees 
slightly. 

Mr.  Rowell :  In  addition  to  that,  Mr.  Examiner, 
because  of  certain  stipulations  we  haven't  called  all 
the  witnesses  so  that  there  is  no  evidence  in  the 
record  as  to  the  fact  they  actually  were  discharged 
except  on  the  basis  of  this  document. 

Trial  Examiner  Ruckel :  It  may  be  well  to  have 
this  so  there  will  be  no  question  of  the  fact  of  the 
discharge. 

Mr.  Edises:  This  proposed  exhibit,  Mr.  Exam- 
iner, has  a  heading,  "Date  released." 

I  presume  that  that  refers  to  the  date  the  com- 
pany removed  these  people  from  employment? 

Mr.  Royster:  It  is  the  date  they  last  worked, 
Mr.  Edises. 

Mr.  Edises:     The  date  they  last  worked. 

Mr.  Royster:  Or,  I  think,  more  accurately  the 
date  for  which  they  received  pay. 

Mr.  Edises :  Well,  now,  would  you  have  any  ob- 
jection to  substituting  for  this  ambiguous  word  "re- 
leased" the  statement  of  fact  that  you  have  just 
given  ? 

Mr.  Royster:     Not  at  all;  no  objection. 

Mr.  Edises:  The  date  for  which  they  were  last 
paid?  [554] 

Mr.  Royster:     Correct. 

Mr.  Edises:  May  I  have  your  permission  to  in- 
sert that  on  the  document  ? 
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Mr.  Royster :     It  may  be  changed  physically. 

Trial  Examiner  Ruckel:     Any  objection? 

Mr.  Rowell:     No  objection. 

Mr.  Hecht :     No  objection  by  respondent. 

Mr.  Royster:     The  date  for  which  last  paid. 

Mr.  Hecht :     May  I  see  that  for  a  miimte,  please  ? 

Mr.  Royster:     Yes  (handing  document). 

Mr.  Hecht  (Examining  document)  :  No  objec- 
tion. 

Trial  Examiner  Ruckel:  What  is  the  exhibit 
number  on  that? 

The  Reporter:     Board's  15. 

Trial  Examiner  Ruckel:  Board's  Exhibit  15 
may  be  received. 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  15  and  re- 
ceived in  evidence.) 

Mr.  Royster:  Yesterday  afternoon,  Mr.  Exam- 
iner, Mr.  Edises,  counsel  for  the  intervener,  re- 
quested that  I  suppl}^  him  with  the  dates  when  the 
individuals  named  in  the  complaint  signed  applica- 
tion for  membership  cards  in  the  AF  of  L.  I  am 
now  prepared  to  read  that  information  into  the 
record.  [555] 

Trial  Examiner  Ruckel:     Go  ahead. 

Mr.  Royster:  Harry  A.  Smith,  August  8,  1945; 
Calixto  Rigo,  August  6 — all  dates  are  1945. 

Mr.  Hecht :     I  beg  your  pardon  ? 

Mr.  Royster:     All  dates  are  1945. 

Mr.  Hecht :     Yes. 

Mr.  Royster:     Manuel  Souza,  August  8;  Harold 
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Lonnberg,  August  3;  William  Sherman,  August  3; 
Thomas  Azeveclo,  August  3;  Martin  Heppler, 
August  3;  Sanford  Moreau,  August  8;  Henry 
Geanarelli,  August  3;  Clyde  Haynes,  August  8; 
Glenn  Hixson,  August  3;  Robert  Ashworth,  August 
3;  Ami  Cerrato,  August  3;  Rose  Marie  Ros, 
August  3;  Lincoln  Olsen,  August  3;  Frank  Mar- 
shall, August  8;  Albert  Zulaica,  August  3;  Vincent 
Barboni,  August  3;  Henry  Hellbaum,  August  6; 
Felix  Denkowski,  August  3;  Harry  Anderson,  Au- 
gust 3;  Dave  Luchsinger,  August  3;  Sebastian  Ra- 
mirez, August  3;  Edwin  H.  Thompson,  August  3; 
Genevieve  Young,  August  3 ;  Kay  Norris,  August  3 ; 
Manuel  Alegre,  August  7;  Manuel  Munoz,  August 
3;  Nick  Tate,  August  6;  Catano  Periera,  August  6; 
Ina  Mae  Paige,  August  4;  Ophelia  Reyes,  August 
6;  John  Puruca,  August  7;  Alden  Lee,  August  3; 
William  Howard,  August  3,  and  Frank  Richmond, 
August  3. 

Trial  Examiner  Ruckel:  Anything  further,  Mr. 
Royster  ? 

Mr.  Royster:     That  is  all  for  the  Board. 

Trial  Examiner  Ruckel:  Any  motions  by  any 
of  the  parties  ?  [556] 

Mr.  Royster:     No  motions  at  this  time. 

Mr.  Rowell:  May  it  be  miderstood,  Mr.  Exam- 
iner, that  the  closing  of  the  Board's  case  does  not 
preclude  the  charging  union  from  calling  a  witness 
or  two  if  it  feels  so  advised? 

Mr.  Hecht:  Oh,  no.  The  Board  rests  now,  I 
think. 

Trial  Examiner  Ruckel:  It  is  your  turn  now  if 
you  want  to  call  any  witnesses. 
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Mr.  Rowell:  I  mean  on  the  matter  of  rebuttal, 
if  necessary. 

Mr.  Edises:  Well,  Mr.  Examiner,  I  submit  that 
that  is  entirely  a  different  matter,  but  as  far  as 
the  Board's  case  is  concerned,  I  presume  that  the 
charging  union  has  no  separate  case,  and  I  think 
we  are  entitled  to  know  whether  they  are  resting 
or  not? 

Trial  Examiner  Ruckel:  Well,  you  don't  intend 
to  adduce  any  testimony  other  than  what  the  Board 
has  adduced? 

Mr.  Rowell:  No,  only  on  the  matter  of  rebuttal, 
possibly. 

Trial  Examiner  Ruckel:  Well,  the  Board  can 
call  its  own  rebuttal  witnesses,  if  you  will  furnish 
them  to  the  Board. 

Mr.  Rowell:     I  will  do  that. 

Mr.  Hecht:  Mr.  Examiner,  there  are  certain 
obvious  [557]  matters  I  would  like  to  make  certain 
motions  to  dismiss  at  this  point. 

Calling  your  attention  to  Paragraph  5,  Subdivi- 
sion 2  of  the  complaint — ready,  Mr.  Royster? 

Mr.  Royster:     Yes. 

Mr.  Hecht:  I  move  to  dismiss  the  following 
charge,  Mr.  Examiner,  that  of  "Removing  litera- 
ture, posters,  and  notices  of  the  Union  from  re- 
spondent's bulletin  boards  in  the  plant,  while  not 
disturbing  literature,  posters,  and  notices  of  the 
ILWU  on  the  same  boards." 

I  submit  there  is  absolutely  no  evidence  on  that 
point. 

Trial  Examiner  Ruckel :     Do  joii  recall  any  ? 
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Mr.  Royster:     I  recall  no  evidence  on  that  point, 
Mr.  Examiner. 

Trial  Examiner  Ruckel:  Does  anybody  else  re- 
call any? 

Mr.  Edises :     I  join  in  that  motion. 

Trial  Examiner  Ruckel :     Motion  allowed. 

Mr.  Heeht:  Referring  also  to  Subdivision  4  of 
the  same  paragraph,  the  charge  "Permitting  the 
ILWU  to  pul^lish  on  respondent's  bulletin  boards, 
statements  that  the  union  members,  supporters,  or 
adherents  would  be  discharged." 

Mr.  Royster:  Certainly  there  was  evidence  as 
to  that.   I  will  oppose  the  motion. 

Trial  Examiner  Ruckel:  There  was  some  evi- 
dence that  the  notice  which  warned  employees  not 
to  attend  that  meeting  [558]  was  posted  on  some  of 
the  bulletin  boards,  I  believe. 

Mr.  Royster:  There  was  also  evidence  that  an- 
other notice  was 

Mr.  Hecht  (interposing)  :  I  mean,  if  the  Ex- 
aminer will  note  that  the  charge  is  that  the  respond- 
ent, through  its  officers,  agents,  and  employees — did 
those  things. 

Trial  Examiner  Ruckel:  Yes,  I  know.  Motion 
denied. 

Mr.  Hecht :     Very  well. 

Directing  your  attention  to  Subdivision  3,  "Re- 
fusing union  representatives  access  to  its  Berkeley 
plant,  while  permitting  ILWU  representatives 
freely  to  enter  the  plant  and  to  visit  employees  dur- 
ing working  hours." 

The  Examiner  will  recall  that  the  only  evidence 
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mony  was  to  this  effect:  tliat  the  meeting  of  July 
30  was  an  open  meeting,  it  was  an  organizational 
meeting.  As  a  matter  of  fact,  it  was  n.ot  an  AF  of  L 
meeting,  and  that  all  employees  were  invited  to 
attend,  but  there  is  certainly  no  evidence  [561]  that 
the  meetings  after  that  were  open  meetings. 

Trial  Examiner  Ruckel:  I  don't  think  there  is 
any  evidence  of  surveillance.  Motion  allowed  to  dis- 
miss. 

Mr.  Hecht:  Now,  going  ]3ack  to  Subdivision  1 
of  Paragraph  Y,  may  it  please  the  Examiner,  with 
reference  to  the  first  nine  men  removed  from  their 
employment,  there  is  no  evidence  whatsoever  that 
on  July  30  and  31  the  company  had  any  knowledge 
of  the  reasons  behind  the  removal  from  good  stand- 
ing of  these  men.  Whatever  may  be  said  as  to  the 
companj^'s  refusal  to  reemploy  them  is,  perhaps, 
still  subject  to  argument,  but  I  think  there  is  no 
argument  whatever  on  the  question  that  the  com- 
pany did  not  discharge  or  threaten  to  discharge 
these  men,  that  is,  the  first  nine,  because  of  any 
activity  on  behalf  of  the  AF  of  L. 

I  think  the  record  is  clear  as  it  can  possibly  be, 
it  is  proved  beyond  a  demonstration  by  the  very 
witnesses  put  on  the  stand  by  Mr.  Royster. 

Mr.  Royster:  Well,  assuming  that  what  Mr. 
Hecht  says  is  true,  I  don't  see  that  that  is  any 
grounds  for  requesting  the  dismissal  of  Paragraph 
1  of  Paragraph  V. 

Mr.  Rowell:  Furthermore,  the  case  isn't  closed 
yet.   It  would  be  quite  inappropriate  to  grant  such 
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a  motion.  In  the  first  place,  there  is  no  evidence 
tending  to  indicate  the  company  had  knowledge 

Trial  Examiner  Rnckel:  The  case  is  closed  as 
far  as  [562]  the  Board  is  concerned. 

Mr.  Rowell:  I  know,  but  if  the  evidence  comes 
in  as  a  result  of  the  company's  case,  it  is  possible 
they  might  prove  our  case.    Furthermore,— — 

Trial  Examiner  Ruckel :  You  can't  depeiid  on 
any  such  technique  as  that  unless  you  get  some  evi- 
dence of  your  own  case  in. 

Mr.  Rowell :  I  never  heard  of  such  a  motion  be- 
ing granted  at  this  time  when  the  case  is  not  com- 
pleted. 

Trial  Examiner  Ruckel :  Well,  I  certainly  would 
grant  the  motion  if  I  were  of  the  opinion  there  was 
no  evidence  whatsoever,  just  in  the  hope  that  maybe 
some  evidence  might  crop  up  during  the  respond- 
ent's case.  I  do,  however,  think  that  there  is  some 
evidence  and  I  am  going  to  deny  the  motion. 

Mr.  Hecht:  2  and  5  are  granted  then,  Mr.  Ex- 
aminer ? 

Trial  Examiner  Ruckel:     Sir? 

Mr.  Hecht:  Subdivisions  2  and  5,  the  motions 
with  respect  to  Subdivisions  2  and  5  are  granted? 

Trial  Examiner  Ruckel :     That  is  right,  2  and  5. 

Mr.  Hecht:  I  will  reserve  further  motions  until 
the  close  of  our  case,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     All  right,  sir. 

Mr.  Edises:  Mr.  Examiner,  on  behalf  of  the 
Intervener,  I  wish  to  move  the  dismissal  of  the  com- 
plaint in  so  far  as  it  charges  the  discriminatory  dis- 
charge of  the  individual  [563]  complainants  on  the 
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ground  that  the  evidence  shows  that  there  was  at 
the  time  these  alleged  discharges  took  place  a  valid 
closed  shop  agreement  with  the  ILWU. 

Trial  Examiner  Rnckel:  This  isn't  going  to  be 
extended,  is  it? 

Mr.  Edises :     Oh,  no.   It  will  be  very  short. 

The  validity  of  the  contract  is  not  questioned,  and 
I  merely  want  to  call  to  the  attention  of  the  Trial 
Examiner  the  fact  that  although  the  Board  has  in- 
dicated a  disposition  to  protect  employees  from  dis- 
charge under  closed  shop  agreements  at  a  time  when 
a  question  of  representation  is  open,  it  has  never 
gone  so  far  as  to  hold  the  employees  who  by  their 
own  action  have  withdrawn  from  the  contracting 
union  and  thereby  put  themselves  completely  be- 
yond the  scope  of  the  contract  are  entitled  to  such 
protection.  The  only  cases  which  the  Board  has 
so  far  dealt  with  this  question  are  ones  in  which  the 
employees  have  remained  in  the  contracting  or- 
ganization at  the  same  time  that  they  organized  and 
became  members  of  the  rival  labor  organization. 

Trial  Examiner  Ruckel :  Does  that  complete  the 
motion  ? 

Mr.  Edises:     That  part  of  it. 

Trial  Examiner:  You  are  asking  that  the  com- 
plaint be  dismissed? 

Mr.  Edises:     I  have  an  additional  motion.  [564] 

Trial  Examiner  Ruckel:     Go  ahead. 

Mr.  Edises:  Do  you  wish  me  to  proceed  with 
that? 

Trial  Examiner  Ruckel:     Go  ahead. 

Mr.  Edises:     Mv  second  motion  is  that  the  com- 
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plaint  be  dismissed,  and  in  the  alternative  that  the 
Trial  Examiner  rule  that  these  employees  have 
placed  themselves  outside  the  scope  of  the  Board's 
remedial  action  by  reason  of  the  fact  that  they  par- 
ticipated against  the  will  of  the  union  to  which  they 
belonged  in  an  unauthorized  strike  during  wartime, 
thereby  not  only  dishonoring  the  pledge  that  their 
labor  organization  and  the  labor  movement  gener- 
ally had  made  against  wartime  strikes,  but  at  the 
same  time — well,  I  will  withdraw  that  second 
ground — that  it  was  in  violation  of  the  wartime  no- 
strike  pledge,  that  it  was  conduct  of  a  kind  which 
brings  itself  within  the  scope  of  appropriate  dis- 
cretionary action  by  the  Trial  Examiner,  even  if  it 
were  assumed  that  a  case  of  violation  of  Section 
8(3)  of  the  Act  had  been  established. 

Trial  Examiner  Ruckel:  Motion  to  dismiss  on 
the  grounds  stated  denied. 

Any  further  motions?     (No  response.) 

Call  the  first  witness  for  the  Respondent. 

Mr.  Hecht:     Mr.  Clifford  A.  Altman. 


CLIFFORD  A.  ALTMAN 

called  as  a  witness  on  behalf  of  Colgate-Palmolive- 
Peet  [565]  Company,  being  first  duly  sworn,  was 
exammed  and  testified  as  follows: 
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(Testimony  of  Clifford  A.  Altman.) 
Direct  Examination 

By  Mr.  Hecht : 

Q.  Will  you  state  your  name  for  the  record,  Mr. 
Altman?  A.     Clifford  A.  Altman. 

Q.     What  is  your  business  or  occupation? 

A.  I  am  the  Superintendent  of  the  Colgate- 
Palmolive-Peet  Plant  in  Berkeley. 

Q.     Will  you  keep  your  voice  uj),  Mr.  Altman? 

A.     Yes,  sir. 

Q.  How  long  have  you  been  employed  b}^  the 
Respondent?  A.     I  am  in  the  30th  year. 

Q.     And  what  is  your  present  position  ? 

A.     My  present  position? 

Q.     Yes.  A.     Superintendent. 

Q.  Yes.  And  were  you  the  Superintendent  on 
July  26,  1945?  A.     Yes,  sir. 

Q.  That  day  was  a  Saturday,  was  it  not,  July 
26?  Do  you  recall? 

Mr.  Royster:  It  was  a  Thursday.  I  will  help 
you  out  a  little  bit. 

Mr.  Hecht :     O,  pardon  me. 

Let  me  lead  the  witness  to  save  a  little  time,  Mr. 
[566]  Royster. 

Mr.  Royster:     To  a  certain  extent. 

Q.  (By  Mr.  Hecht)  :  Were  you  aware  of  a  sup- 
per meeting  that  certain  employees  of  the  Respond- 
ant  held  on  July  26,  1945?  A.     No,  sir. 

Q.     When,  if  ever,  did  you  hear  of  that  meeting? 

A.  I  never  heard  of  it  until  somebody  mentioned 
it  a  few  days  ago. 


